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Title 3— 


The President 


[FR Doc. 83-2026 
Filed 1-21-83; 10:36 am] 
Billing code 3195-01-M 


Presidential Documents 


Proclamation 5014 of January 20, 1983 


Tricentennial Anniversary Year of German Settlement in 
America 


By the President of the United States of America 


A Proclamation 


On October 6, 1683, a group of thirteen Mennonite families, coming from the 
city of Krefeld, now in the Federal Republic of Germany, founded German- 
town, Pennsylvania, today a suburb of Philadelphia. Since then, more than 
seven million German immigrants have entered the United States and made 
extraordinary human, economic, political, social, and cultural contributions to 
the growth and success of our great country. 


Today there are more than sixty million Americans of German descent, a 
number about equal to the total population of the Federal Republic of Ger- 
many. More Americans claim German ancestry than any other nationality. 


During my address to the Bundestag in Bonn in June of last year, I spoke of the 
importance which the United States attaches to the Tricentennial year of 1983 
commemorating German settlement in America. Despite the legacy of two 
world wars which found us on opposing sides, West Germany and the United 
States have forged an exceptionally close relationship during the past three 
decades. The success of the Marshall Plan, the Berlin Airlift, and the ensuing 
NATO partnership have led to a recognition of our common democratic ideals 
and joint interest in Western economic and political strength. 


Throughout 1983 there will be numerous activities and observances to cele- 
brate the Tricentennial. President Karl Carstens has accepted my invitation to 
attend the culminating event in Philadelphia next October. 


The Congress, by Senate Joint Resolution 260, has designated 1983 as the 
“Tricentennial Anniversary Year of German Settlement in America” and has 
authorized and requested the President to issue a Proclamation in observance 
of that year. By the same Resolution, the Congress established the Presidential 
Commission for the German-American Tricentennial to plan, encourage, de- 
velop and coordinate the commemoration of this historic event. 


NOW, THEREFORE, I, RONALD REAGAN, President of the United States of 
America, do hereby proclaim the year commencing on January 1, 1983, as the 
Tricentennial Anniversary Year of German Settlement in America, and urge 
all Americans to observe the year with appropriate ceremonies and activities. 


IN WITNESS WHEREOF, I have hereunto set my hand this 20th day of Jan., in 
the year of our Lord nineteen hundred and eighty-three, and of the Independ- 
ence of the United States of America the two hundred and seventh. 
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[FR Doc. 83-2027 
Filed 1-21-83; 10:37 am} 
Billing code 3195-01-M 


Presidential Documents 


Proclamation 5015 of January 20, 1983 


Red Cross Month, 1983 


By the President of the United States of America 


A Proclamation 


American Red Cross volunteers are among the millions of citizens who quietly 
serve their fellow man. Since the first settlement on our shores, a volunteer 
spirit has characterized the American way. This spirit has been reflected in 
the actions of the neighbor who is always ready to lend a hand. 


The services performed by the Red Cross provide us with benefits that would 
otherwise cost billions of dollars. Last year, it was the volunteer who—giving 
freely of his or her time, energy, and talent—made it possible for the Red 
Cross to collect and provide the ill and injured with nearly six million units of 
blood. Volunteers established shelters to feed and attend to disaster victims, 
conducted thousands of courses to improve the quality of life by teaching 
nutrition, first aid, water safety, home nursing, and preparation for parent- 
hood. The volunteer reached out to our young people, to members of the 
military, to veterans, and to the elderly and through personal contact eased 
their loneliness and fears. 


For 102 years, the American Red Cross has been an essential ingredient of 
American life, helping us to learn, to grow, and to prosper. In accordance with 
this year’s theme: “The Red Cross. We’ll Help. Will You?” I urge all Americans 
to donate their time and financial resources in support of Red Cross activities. 
By giving of ourselves, we give the greatest gift one human being can give 
another—the gift of love. 


NOW, THEREFORE, I, RONALD REAGAN, President of the United States of 
America and Honorary Chairman of the American National Red Cross, do 
hereby designate March 1983 as Red Cross Month. 


IN WITNESS WHEREOF, I have hereunto set my hand this 20th day of Jan., in 
the year of our Lord nineteen hundred and eighty-three, and of the Independ- 
ence of the United States of America the two hundred and seventh. 


(2 enna (rage 
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[FR Doc. 83-2028 
Filed 1-21-83; 10:38 am] 
Billing code 3195-01-M 


Presidential Documents 


Proclamation 5016 of January 20, 1983 


National Consumers’ Week, 1983 


By the President of the United States of America — 


A Proclamation 


A major function of our competitive free enterprise economy is to satisfy 
consumer demand. The effective demand of consumers is what keeps produc- 
ers in the business of supplying goods and services and is vital to keeping the 
wheels of industry turning. Therefore, it is most important that we fully 
recognize the crucial role consumers play in our economy. 


Everyone is a consumer, but too often this role is the most neglected in terms 
of preparation and training. In our complex market economy major decisions 
have to be made about living within our means; protecting our futures through 
insurance, pension plans, and investments; choosing goods and services from 
our global marketplace; and voting on issues directly affecting our public and 
private consumption. Because consumer and economic education can contrib- 
ute immeasurably to our competence as consumers and citizens, it should be 
started in the schools at the earliest possible time. 


Consumers should have access to a wide assortment of competitively priced 
goods and services produced here and abroad; accurate information on 
product content and care, on contractual agreements, on the cost of credit— 
essentially whatever facts are needed to make an informed choice. But of 
greatest importance to consumers and private enterprise is protection against 
the marketing of goods that are hazardous to health or life, a fair hearing of 
complaints with appropriate remedies where justified, and dutiful considera- 
tion of consumer concerns at all levels of government. 


It is clear that the greatest fairness for consumers can be achieved through the 
active cooperation of business, government, and consumers themselves work- 
ing to insure equity, increased competition, and safety in our free market 
economy. 


Because an effective and efficient system of commerce depends on an in- 
formed and educated public, I urge schools, public and private agencies, and 
all appropriate public-spirited groups to advance consumer competence by 
helping provide the necessary consumer and economic information for all our 
citizens to make well thought-out choices in the marketplace. While the 
responsibility for consumer education rests primarily with the individual, the 
communications media and other interested organizations and institutions 
play an instrumental part in furthering the understanding of American con- 
sumers. I urge consumers to avail themselves of this valuable information and 
to wisely select the goods and services they seek. 


NOW, THEREFORE, I, RONALD REAGAN, President of the United States of 
America, do hereby designate the week beginning April 24, 1983 as National 
Consumers’ Week. 


IN WITNESS WHEREOF, I have hereunto set my hand this 20th. day of Jan., 
in the year of our Lord nineteen hundred and eight-three, and of the Independ- 
ence of the United States of America the two hundred and seventh. 


(2 enand. Qraqer 
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DEPARTMENT OF AGRICULTURE 


Animal and Piant Heaith Inspection 
Service 


7 CFR Part 301 
[Docket No. 82-346] 


Imported Fire Ant Regulated Areas 


AGENCY: Animal and Plant Health 
Inspection Service, USDA. 


ACTION: Affirmation of interim rule. 


SUMMARY: This document affirms the 
interim rule which amended the list of 
regulated areas under the imported fire 
ant quarantine and regulations by (1) 
designating previously nonregulated 
areas in Alabama and Georgia as 
generally infested areas; (2) expanding 
previously designated generally infested 
areas in Alabama, Mississippi, and 
South Carolina; and (3) deleting a 
previously designated suppressive area 
in Alabama. The quarantine and 
regulations, among other things, impose 
restrictions on the interstate movement 
of regulated articles from generally 
infested areas. This action is necessary 
in order to prevent the artificial spread 
of the imported fire ant and-to delete 
unnecessary restrictions on the 
interstate movement of regulated 
articles. 

EFFECTIVE DATE: January 24, 1983. 

FOR FURTHER INFORMATION CONTACT: 
Thomas J. Lanier, Assistant Director, 
Regulatory Services Staff, Plant 
Protection and Quarantine, Animal and 
Plant Health Inspection Service, U.S. 
Department of Agriculture, Room 643 
Federal Building, 6505 Belcrest Road, 
Hyattsville, MD 20782, (301) 436-8247. 


SUPPLEMENTARY INFORMATION: 
Executive Order 12291 


The amendment has been issued in 
conformance with Executive Order 


12291, and has been determined to be 
not a “major rule.” Based on information 
compiled by the Department it has been 
determined that the amendment will 
have an estimated annual effect on the 
economy of less than $2500; will not 
cause a major increase in costs or prices 
for consumers, individual industries, 
Federal, State or local government 
agencies, or geographic regions; and will 
not cause significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

For this rulemaking action, the Office 
of Management and Budget has waived 
the review process required by 
Executive Order 12291 and the 
Department of Agriculture has waived 
the requirements of Secretary's 
Memorandum 1512-1. 


Certification Under the Regulatory 
Flexibility Act 


Dr. Harry C. Mussman, Administrator 
of the Animal and Plant Health 
Inspection Service, has determined that 
this action will not have a significant 
economic impact on a substantial 
number of small entities. This action 
affects the interstate movement of 
regulated articles from specified areas in 
the States of Alabama, Georgia, 
Mississippi, and South Carolina. There 
are thousands of small entities that 
move such articles interstate from those 
States and many more thousands of 
small entities that move such articles 
interstate from other States. However, 
based on information compiled by the 
Department, it has been determined that 
approximately 130 small entities move 
such articles interstate from the 
specified areas in those States. Further, 
the overall economic impact from this 
action is estimated to be less than $2500. 


Background 


A document published in the Federal 
Register on September 17, 1982, (47 FR 
41096-41099), set forth an interim rule 
amending § 301.81-2a of the imported 
fire ant quarantine and regulations (7 
CFR 301.81-2a). The document amended 
the quarantine and regulations by (1) 
designating previously nonregulated 
areas in Alabama and Georgia as 
generally infested areas; (2) expanding 
previously designated generally infested 
areas in Alabama, Mississippi, and 
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South Carolina; and (3) deleting a 
previously designated suppressive area 
in Alabama. 

The amendment became effective on 
the date of publication. The document 
provided that the amendment was 
necessary as an emergency measure in 
order to prevent the artificial spread of 
the imported fire ant and to delete 
unnecessary restrictions on the 
interstate movement of regulated 
articles. 

Comments were solicited for 60 days 
after publication of the amendment. No 
comments were received in response to 
the amendment. The factual situations 
which were set forth in the document of 
September 17, 1982, still provide a basis 
for the amendment. Accordingly, it has 
been determined that the amendment 
should remain effective as published in 
the Federal Register on September 17, 
1982. 


List of Subjects in 7 CFR Part 301 


Agricultural commodities, Plant 
diseases, Plant pests, Plants 
(Agriculture), Quarantines, 
Transportation, Imported Fire Ant. 
(Secs. 8, 9, 37 Stat. 318, as amended, sec. 106, 
71 Stat. 33 (7 U.S.C. 161, 162, 150ee); 37 FR 
28464, 28477 as amended; 38 FR 19141) 

Done at Washington, D.C., this 18th day of 
January 1983. 

Harvey L. Ford, 

Deputy Administrator, Plant Protection and 
Quarantine, Animal and Plant Health 
Inspectior Service. 

[FR Doc. 83-1799 Filed 1-21-83; 8:45 am] 

BILLING CODE 3410-34-M 


DEPARTMENT OF JUSTICE 
immigration and Naturalization Service 
8 CFR Part 238 


Contracts With Transportation Lines; 
Addition of Air Florida, inc. and Air 
Ontario, Limited . 


AGENCY: Immigration and Naturalization 
Service, Justice. 


ACTION: Final rule. 


sumMMARY: This rule adds Air Florida, 
Inc. and Air Ontario, Limited to the 
listing of carriers which have entered 
into agreements with the Service for the 
preinspection of their passengers and 
crews at locations outside the United 
States. Preinspection outside the United 





. 


States facilitates processing passengers 
and crews upon arrival at a U.S. port of 
entry, and is a convenience to the 
traveling public. 

EFFECTIVE DATES: Agreement with Air 
Florida, Inc. is December 1, 1982 and 
agreement with Air Ontario, Limited is 
December 7, 1982. 


FOR FURTHER INFORMATION CONTACT: 
Stanley J. Kieszkiel, Acting Instructions 
Officer, Immigration and Naturalization 
Service, 425 I Street, NW., Washington, 
D.C. 20536, Telephone: (202) 633-3048. 


SUPPLEMENTARY INFORMATION: The 
Commissioner of the Immigration and 
Naturalization Service has entered into 
agreements with the following carriers 
to provide for the preinspection of its 
passengers and crews as provided by 
section 238(b) of the Immigration and 
Nationality Act, as amended (8 U.S.C. 


1228{b}}: 


At Montreai, Canada Effective 
Dec. 1, 1982 
Dec. 7, 1982 


Aw Florida, imc ................. 
Air Ontario, Limited 


At Toronto, Canada Effective 


| Dec. 1, 1982 
Dec. 7, 1982 


Air Florida, Inc .. 
Air Ontario, Limited 


Preinspection outside the United 
States facilitates processing passengers 
and crews upon arrival at a U.S. port of 
entry and is a convenience to the 
traveling public. 

Compliance with 5 U.S.C. 553 as to 
notice of proposed rulemaking and 
delayed effective date is unnecessary 
because the amendment merely adds an 
air carrier to the present listing and is 
editorial in nature. 

In accordance with 5 U.S.C. 605(b), the 
Commissioner of Immigration and 
Naturalization certifies that the rule will 
not have a significant economic impact 
on a substantial number of small 
entities. 

This order constitutes a notice to the 
public under 5 U.S.C. 552 and is not a 
rule within the definition of section 1(a) 
of E.O. 12291. 


List of Subjects in 8 CFR Part 238 


Air carriers, Airlines, Aliens, 
Government contracts, Inspections. 
Accordingly, 8 CFR Part 238 is 

amended as follows: 


PART 238—CONTRACTS WITH 
TRANSPORTATION LINES 


§ 238.4 [Amended] 


1. Section 238.4 is amended as follows: 


a. Add in alphabetical order, “Air 
Florida, Inc.” and “Air Ontario, 
Limited”, under “At Montreal”. 

b. Add in alphabetical order, “Air 
Florida, Inc.” and “Air Ontario, 
Limited”; under “At Toronto”. 

c. Remove “Great Lakes Airlines 
Limited” under “At Montreal”. 

d. Remove “Great Lakes Airlines 
Limited” under “At Toronto”. 

(Secs. 103, 66 Stat. 173 {8 U.S.C. 1103); 238, 66 
Stat. 202 (8 U.S.C. 1228)) 
Dated: January 17, 1983. 
Andrew J. Carmichael, Jr., 
Associate Commissioner, Examinations 
Immigration and Naturalization Service 
{FR Doc. 83-1866 Filed 1-21-83; 8:45 am] 
BILLING CODE 4410-10-M 


DEPARTMENT OF AGRICULTURE 
Food Safety and Inspection Service 


9 CFR Part 381 
(Docket Number 82-015F} 


Exemptions for Certain Poultry 
Slaughter and Processing Operations 


AGENCY: Food Safety and Inspection 
Service, USDA. 
ACTION: Fina! rule. 


SUMMARY: This is a final rule amending 
the Federal poultry products inspection 
regulations to implement Pub. L. 97-206 
which revised the Poultry Products 
Inspection Act by increasing the number 
of turkeys which may be slaughtered 
and processed by certain smal} 
enterprises without inspection under the 
Act. and by denying exemptions to 
enterprises which share their slaughter 
or processing facilities with other 
enterprises. 

EFFECTIVE DATE: February 23, 1983. 

FOR FURTHER INFORMATION CONTACT: 
Dr. James E. Harbottle, Staff Officer, 
Meat and Poultry Inspection Operations, 
Inspection Coordination Staff, Food 
Safety and Inspection Service, U.S. 
Department of Agriculture, Washington, 
D.C. 20250, (202) 447-7905. 
SUPPLEMENTARY INFORMATION: 


Executive Order 12291 


The Agency has made an initial 
determination that this final rule is not a 
“major” rule under Executive Order 
12291 because no new costs are being 
imposed on the affected industry or 
others. The rule benefits certain 
segments of the industry by increasing 
the number of turkeys allowed to be 
slaughtered and processed without 
inspection and provides turkey 


Federal Register / Vol. 48, No. 16 / Monday, January 24, 1983 / Rules and Regulations 


producers an opportunity to increase 
their annual production without 
imposing any additional inspection 
costs. Consequently, this action is not 
anticipated to result in an annual effect 
on the economy of $100 million or more; 
a major increase in costs or prices for 
consumers, individual industries, 
Federal, State, or local government 
agencies or geographic regions; or 
significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or the ability of 
the United States-based enterprises to 
compete with foreign-based enterprises 
in domestic or export markets. 


Background 


On June 30, 1982, Pub. L. 97-206 was 
adopted (96 Stat. 136). This law amends 
the Poultry Products Inspection Act 
(PPIA) (21 U.S.C. 451 et seg.) by 
increasing the number of turkeys which 
a producer may slaughter and/or 
process annually without inspection for 
distribution in intrastate commerce. The 
new law requires, however, that any 
such poultry producer or other person 
who slaughters and/or processes 
poultry at a facility used by another for 
the same purpose, regardless of the 
amount, must have the poultry 
inspected, except when the Secretary 
grants an exemption from the 
inspection. 

One of the requirements of the PPIA is 
that the Secretary of Agriculture, 
through appointed inspectors, provide 
ante-mortem and post-mortem 
inspection of poultry and poultry 
products to assure that such products, 
when distributed to the consumer, are 
wholesome, not adulterated, and 
properly marked, labeled, and packaged. 

However, section 15 of the PPIA 
contains several inspection exemptions 
for small producers who slaughter and 
process their own poultry, for their own 
use, and for other small enterprises 
distributing poultry products in 
intrastate commerce. 

Prior to the recent amendment, the 
PPIA provided that certain small 
producers could raise, slaughter and/or 
process, and distribute in intrastate 
commerce up to 5,000 turkeys annually 
or an equivalent number of any other 
poultry species (4 birds of another 
species being considered equivalent to 1 
turkey) without inspection. The 
amendment increased the exemption 
from 5,000 to 20,000 turkeys, and 
eliminated the distinction between 
turkeys and other birds. However, these 
producers continue to be subject to 
other provisions of the Act, particularly 
labeling and sanitary requirements. 
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Additionally, under the previous 
provisions-of the PPIA, producers who 
slaughtered less than 250 turkeys or 
1,000 birds of another species were 
exempt from all requirements of the 
PPIA, provided that the poultry was 
raised on their farms and not distributed 
in interstate commerce. The amendment 
increased the exemption from 250 to 
1,000 turkeys, and eliminated the 
distinction between turkeys and other 
birds. The intention of these provisions 
was to allow small poultry producers to 
realize a profit without being burdened 
by costly Federal regulations. 

The legislative history indicates that 
at the time of the PPIA’s 
implementation, Congress was 
concerned about the small producers 
who sold their own slaughtered birds 
and the imposition of burdensome 
regulations upon them. Another 
consideration appears to have been that 
the average carcass weight or gross 
income from an average turkey carcass 
is approximately 5 times greater than 
that of an average chicken carcass. As 
such, it appears likely that this was the 
rationale for the turkey/other species 
bird ratio. 


Legislative Change 


Turkey producers have asserted that 
the PPIA equivalency ratio of 4 birds 
equaling 1 turkey is discriminatory, and 
therefore the exemption limit should be 
the same regardless of the bird's 
species. The contention of small turkey 
producers was that the 5,000 exemption 
limit prohibited them from earning an 
adequate income, and slaughtering more 
turkeys would have required them to 
come under inspection, thus placing 
additional requirements and costs on 
their operations. 

In view of this situation, the turkey 
industry sought to revise the exemption 
limit. In response to their efforts, House 
Resolution 3863 was introduced into 
Congress. It raised the number of 
turkeys which could be slaughtered and 
processed without inspection. On June 
30, 1982, Pub. L. 97-206 was adopted 
which increased the annual turkey 
exemption limit from 5,000 to 20,000. The 
20,000 limit is now equivalent to the 
existing exemption limit of 20,000 birds 
of other species (4 birds equal 1 turkey: 
5,000 x 4= 20,000). To correspond with 
this increase, the law also raised the 
turkey slaughter exemption limit as it 
applies to poultry producers raising their 
own turkeys from 250 to 1,000. Again, 
the 1,000 limit is equivalent to the 
existing limit of 1,000 birds of another 
species (250 x 4=1,000). 

A new provision was also added to 
the PPIA concerning the eligibility of 
any person slaughtering or processing 


poultry products for exemption from 
inspection. The provision prohibits 
inspection exemptions for any person 
slaughtering or processing poultry 
products at a facility used by another 
person for the same purpose. However, 
the provision is further qualified, 
inasmuch as it grants the Secretary the 
authority to allow exemptions to any 
person if he determines, after reviewing 
the application of such person, that the 
exemption would not circumvent the 
intent of the PPIA. 


Final Rule 


Section 381.10(b) of the Federal 
poultry products inspection regulations , 
(9 CFR 381.10(b)) provides that no 
person is qualified for certain 
exemptions from inspection if such 
person slaughters or processes more 
than 5,000 turkeys or the equivalent 
number of birds of another species (or 
20,000). Section 381.10(c)({1) of the 
poultry products inspection regulations 
(9 CFR 381.10(c)(1}) provides that any 
poultry producer is exempt from the 
PPIA if he slaughters not more than 250 
turkeys or the equivalent number of 
birds of another species (or 1,000) raised 
on his own farm. Therefore, in order to 
implement the revisions to the PPIA 
made by Pub. L. 97-206, the Agency is 
revising the relevant portions of the 
poultry products inspection regulations. 

Section 381.10(b) (9 CFR 381.10(b)) is 
amended by changing the phrase “5,000 
turkeys or an equivalent number of 
poultry of all species in the calendar 
year (four birds of other species being 
deemed the equivalent of one turkey)” 
to “20,000 poultry” and setting forth the 
new condition which would disqualify 
any person for exemption from 
inspection. 

Section 381.10{c)(1} (9 CFR 
381.10(c)(1)) would be amended by 
substituting the phrase “1,000 poultry” 
for “250 turkeys, or not more than an 
equivalent number of birds of all 
species,” and by deleting the phrase ‘(4 
birds of other species being deemed the 
equivalent of 1 turkey)”. 


List of Subjects in 9 CFR Part 381 


Poultry products inspection, 
Exemption. 


PART 381—{ AMENDED] 


Accordingly, § 381.10 of the poultry 
products inspection regulations (9 CFR 
381.10) is amended by revising 
paragraphs (b) and (c)(1) to read as 
follows: 

§ 381.10 Exemptions for specified 
operations. 


* * * * 


(b) No person qualifies for any 
exemption specified in paragraph (a)(5), 
(6), or (7) of this section if, in the current 
calendar year, such person: 

(1) Slaughters or processes the 
products of more than 20,000 poultry, or 

(2) Slaughters or processes poultry 
products at a facility used for 
slaughtering or processing poultry 
products by any other person, except 
when the Administrator grants such 
exemption after determining, upon 
review of a person’s application, that 
such an exemption will not impair 
effectuating the purposes of the Act. 

(c) ** * 

(1) Such producer slaughters not more 
than 1,000 poultry during the calendar 
year for which this exemption is being 
determined; 

(71 Stat. 441, as amended, 21 U.S.C. 451 et 
seq.) 

Pursuant to the provisions contained 
in 5 U.S.C. 553 this action is being 
implemented as a final rule. The Agency 
has determined that notice and 
comment requirements are unnecessary 
because the action is merely revising the 
poultry products inspection regulations 
to reflect the statutory provisions - 
contained in Pub. L. 97-206. 

Done at Washington, D.C. on January 7, 
1983. 

Donald L. Houston, 

Administrator, Food Safety and Inspection 
Service. 

{FR Doc. 83-1798 Filed 1-21-83; 8:45 am} 

BILLING CODE 3410-DM-M 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 
14 CFR Part 39 


[Docket No. 82-NM-104-AD; Amdt. 39- 
4543] 


Airworthiness Directives; Fairchild 
Republic Model F-27 and FH-227 


Series Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Final rule. 


SUMMARY: On October 27, 1982, the FAA 
issued telegraphic Airworthiness 
Directive (AD) T82-22-51, effective upon 
receipt, to all known U.S. operators of 
Fairchild Republic F-27 and FH-227 
airplanes, certificated in all categories. 
The AD required inspection and 
replacement, if necessary, of the 
moisture separator assemblies. The 
inspection was necessary after the 





failure of a moisture separator assembly 
in flight which resulted in a wheel well 
fire. This amendment publishes the 
telegraphic AD in the Federal Register 
making it effective to all persons. 
DATES: Effective February 3, 1983. This 
AD was effective earlier to all recipients 
of telegraphic AD T82-22-51 dated 
October 27, 1982. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Vito Pulera, Aerospace Engineer, 
Systems and Equipment Section, ANE- 
173, Federal Aviation Administration, 
New York Aircraft Certification Office, 
New England Region, 181 South Franklin 
Avenue, Valley Stream, New York 
11581; telephone (516) 791-6427. 
SUPPLEMENTARY INFORMATION: On 
October 27, 1982, the FAA issued 
telegraphic AD T82-22-51 which 
required inspection and subsequent 
replacement, if necessary, of the 
pneumatic system moisture separator 
assemblies. This action was the result of 
an accident which occurred on an FH- 
227 after failure of a moisture separator 
in flight which resulted in a wheel well 
fire destroying the adjacent structure 
and part of the fuselage. The separator 
shell failed under pressure and severed 
a fuel line. Fuel in the wheel well ignited 
at touchdown. This AD publishes the 
telegraphic AD in the Federal Register. 
Since this condition is likely to exist or 
develop on other airplanes of this same 
type design, this AD requires inspection 
of all miosture separator assemblies. 
This AD is now published to make it 
effective to all persons. 

Since a situation existed, and still 
exists, that requires the immediate 
adoption of this regulation, it is found 
that notice and public procedure hereon 
are impracticable, and good cause exists 
for making this amendment effective in 
less than 30 days. 


List of Subjects in 14 CFR Part 39 
Aviation safety, Aircraft. 


Adoption of the Amendment 

Accordingly, pursuant to the authority 
delegated to me by the Administrator, 

§ 39.13 of Part 39 of the Federal Aviation 

Regulations (14 CFR 39.13) is amended 

by adding the following new 

Airworthiness Directive: 

Fairchild Republic: Applies to Fairchild 
Republic Models F-27 and FH-227 
airplanes certificated in all categories. To 
prevent moisture separator assembly 
shell failure, accomplish the following: 

A. Prior to accumulating 100 landings or 
within 20 days, whichever occurs first, unless 
accomplished with the last 12 months, inspect 
the aircraft's moisture separator assembly P/ 
N’s 890469, 890469-01, 890469-02, 891572, or 
891572-01, as applicable (two per aircraft), 
for the following: 


(1) Any of the above separator assemblies 
having upper shell assemblies P/N 841665 or 
841665-01 which have been in service for 
three years or 20,000 cycles, whichever 
occurs first, must be immediately removed 
from service and replaced with a serviceable 
shell assembly. 

(2) Any shell assembly P/N 841665 or 
841665-01 confirmed to have been installed 
less than three years or 20,000 cycles 
accumulated service, whichever comes first, 
which has not had the annual fluorescent 
penetrant inspection of shell assembly 
specified by the Walter Kidde Maintenance 
and Overhaul Manual F-41024B must be 
removed from service for the inspection and 
overhaul specified. Strict compliance with the 
crack and corrosion detection criteria of the 
Walter Kidde Manual is mandatory. 

(3) Any shell assembly P/N 841665 or 
841665-01 with manufacturing dates stamped 
on the top of the shell housing prior to 
September 1979 which have never been in 
service must be inspected in accordance with 
Kidde Manual F-41024B before being put in 
service. 

B. Alternate means of compliance which 
provide an equivalent level of safety may be 
used when approved by the Manager, New 
York Aircraft Certification Office, FAA, New 
England Region. 

C. Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate airplanes to a base for the 
accomplishment of inspections and/or 
modifications required by this AD. 


This amendment becomes effective 
February 3, 1983, and was effective 
earlier to those recipients of Telegraphic 
AD T82-22-51 dated October 27, 1982. 


(Secs. 313(a), 601, and 603, Federal Aviation 
Act of 1958, as amended (49 U.S.C. 1354(a), 
1421, and 1423); Sec. 6(c) Department of 
Transportation Act (49 U.S.C. 1655(c)); and 14 
CFR 11.89) 

Note.—The FAA has determined that this 
regulation is an emergency regulation that is 
not major under Section 8 of Executive Order 
12291. It is impracticable for the agency to 
follow the procedures of Order 12291 with 
respect to this rule since the rule must be 
issued immediately to correct an unsafe 
condition in aircraft. It has been further 
determined that this document involves an 
emergency regulation under DOT Regulatory 
Policies and Procedures (44 FR 11034; 
February 26, 1979). If this action is 
subsequently determined to involve a 
significant/major regulation, a final 
regulatory evaluation or analysis, as 
appropriate, will be prepared and placed in 
the regulatory docket (otherwise, an 
evaluation or analysis is not required). A 
copy of it, when filed, may be obtained by 
contacting the person identified under the 
caption “FOR FURTHER INFORMATION 
CONTACT”. 


Issued in Seattle, Washington on January 
14, 1983. 
Charles R. Foster, 
Director, Northwest Mountain Region. 
[FR Doc. 83-1621 Filed 1-21-83; 8:45 am] 
BILLING CODE 4910-13-M 
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14 CFR Part 39 
[Docket No. 76-CE-1-AD; Amdt. 39-4540] 


Airworthiness Directives; Cessna 300 
and 400 Series Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Final rule, Revision of Existing 
Airworthiness Directive (AD). 


SUMMARY: This amendment revises 
Airworthiness Directive (AD) 76-08-02, 
Amendment 39-2582, as revised by 
Amendment 39-2608, applicable to 
Cessna 300 and 400 series airplanes. The 
manufacturer has demonstrated to the 
FAA that certain additional strobe lights 
are explosion proof and advises that 
they have been installed on affected 
airplanes and deactivated per AD 76- 
08-02. Accordingly, the applicability 
statement of AD 76-08-02 is being 
revised to exclude those airplanes on 
which these additional strobe lights 
have been installed. The exclusion of 
aircraft equipped with these strobe 
lights will permit activation of the lights 
by the lights by the operator and 
increase the level of safety in the 
operation of these airplanes. 


DATES: Effective January 31, 1983. 


Compliance: As prescribed in the body 
of the AD. 


ADDRESSES: Information pertaining to 
this revision is contained in the Rules 
Docket, Office of the Regional Counsel, 
FAA, Room 1558, 601 East 12th Street, 
Kansas City, Missouri 64106. 


FOR FURTHER INFORMATION CONTACT: 
James Leeder, Aerospace Engineer, 
Wichita Aircraft Certification Office, 
Room 238, Terminal Building 2299, Mid- 
Continent Airport, Wichita, Kansas 
67208; Telephone (316) 260-7008. 


SUPPLEMENTARY INFORMATION: The FAA 
issued AD 76-08-02, Amendment 39- 
2582 (41 FR 16451, 16452) as revised by 
Amendment 39-2608 (41 FR 20159) 
applicable to Cessna 300 and 400 series 
airplanes, which requires deactivation 
of the strobe light system when strobe 
lights which had not been demonstrated 
to be explosion proof were installed. 
Subsequent to this action, the airplane 
manufacturer has demonstrated to the 
FAA that Symbolic Displays P/N 30- 
0199-1, 30-0199—2, 31-0725-1 and 30— 
0329 and Grimes P/N 30-1172-5 strobe 
lights are explosion proof and has been 
installing these strobe lights on certain 
airplanes to which AD 76-08-02 is 
applicable. Although these lights meet 
established safety criteria, the AD 
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requires that they be deactivated. This 
requirement is no longer necessary and 
in fact derogates safety by prohibiting 
use of an installed system which would 
increase the visibility of the affected 
airplanes and reduce the possibility of 
inflight collisions. Accordingly, the 
applicability statement of AD 76-08-02 
is being revised to exclude those 
airplanes on which the above-mentioned 
strobe lights are installed. 

Since this amendment is both 
clarifying and relieving in nature and 
imposes no additional burden on any 
person, notice and public procedure 
hereon are impracticable, and good 
cause exists for making this amendment 
effective in less than 30 days. 


List of Subjects in 14 CFR Part 39 
Aviation safety, Aircraft. 
Adoption of the Amendment 


Accordingly and pursuant to the 
authority delegated to me by the 
Administrator, AD 76-08-02, § 39.13 of 
the Federal Aviation Regulations (14 
CFR 39.13) is amended by revising the 
first paragraph of the applicability 
statement to read as follows: 


Cessna: Applies to the following models of 
airplanes if equipment with strobe lights 
installed in the wing tip fuel tank nose 
cap, except those airplanes having 
Symbolic Displays, P/Ns 30-0005, 30- 
0199-1, 30-0199-2, 30-0199-3, 30-0329, 
31-0725-1 and 701133-1, Whelen 
Engineering Company, Inc., P/N A430, 
and Grimes Manufacturing Company 
(Grimes) P/Ns 30-0515-5, 30-1172-1, 30- 
1172-5, 30-0531-1 and 30-0467-5 strob 
lights. : 


This amendment becomes effective 
January 31, 1983. 


(Secs. 313({a), 601 and 603 of the Federal 
Aviation Act of 1958, as amended (49 U.S.C. 
1354(a), 1421 and 1423); Sec. 6(c) Department 
of Transportation Act (49 U.S.C. 1655{a)); Sec. 
11.89 of the Federal Aviation Regulations (14 
CFR Sec. 11.89)) 

Note.—The FAA has determined that this 
amendment involves revision of a regulation 
which is not considered to be major under 
Executive Order 12291 or significant under 
DOT Regulatory Policies and Procedures (44 
FR 11034; February 26, 1979), because its 
effect on the economy reduces a regulatory 
burden. 


Issued in Kansas City, Missouri, on January 
13, 1983. 
Murray E. Smith, 
Director, Central Region. 


{FR Doc. 83-1792 Filed 1-21-83; 8:45 am] 
BILLING CODE 4910-13-M 


14 CFR Part 39 
[Docket No. 82-ANE-27; Amdt 39-4541] 


Airworthiness Directive; Switlik 
Parachute Company, Inc., Life 
Preservers/Individual Flotation 
Devices 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Final rule. 


SUMMARY: This amendment adopts a 


new Airworthiness Directive (AD) to 
identify faulty inflation valves in Switlik 
Parachute Company, Inc., life 
preservers/individual flotation devices, 
and to replace them in accordance with 
Switlik Service Bulletin 25-00-16, dated 
April 1, 1982. This AD is prompted by 
reports of failure of these devices to 
inflate properly. Failure to inflate could 
result in possible loss of life under 
emergency ditching conditions. 

DATES: Effective February 28, 1983. 
Compliance schedule—As prescribed in 
the body of the AD. 


ADDRESSES: The applicable service 
bulletin may be obtained from Switlik 
Parachute Company, Inc., 1325 East 
State Street, Trenton, New Jersey 08607. 
A copy of the service bulletin is 
contained in the Rules Docket, Federal 
Aviation Administration, New England 
Region, Office of the Regional Counsel, 
12 New England Executive Park, 
Burlington, Massachusetts 01803. 


FOR FURTHER INFORMATION CONTACT: 
Kenneth Tunjian, Systems and 
Equipment Section (ANE-173), New 
York Aircraft Certification Office, 
Federal Aviation Administration, 181 
South Franklin Avenue, Room 202, 
Valley Stream, New York 11581; 
telephone (516) 791-6427. 


SUPPLEMENTARY INFORMATION: A 
proposal to amend Part 39 of the Federal 
Aviation Regulations to include an AD 
to identify faulty inflation valves in 
Switlik Parachute Company, Inc., life 
preservers/individual flotation devices, 
and to replace them in accordance with 
Switlik Service Bulletin 25-00-16, dated 
April 1, 1982, was published in the 
Federal Register at 47 FR 34430, August 
9, 1982. The proposal was prompted by 
reports of failures of these devices to 
inflate properly. 

Interested persons have been afforded 
an opportunity to participate in the 
making of the amendment. Comments 
were received from nine operators. Five 
commenters agreed with the proposed 
compliance time, one requested an 
extension to 24 months, one requested 
an extension to 36 months, one 
requested an undefined extension, and 
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one described the proposal as 
unnecessary. 

The FAA believes that the proposed 
AD is necessary because failure to 
inflate could result in possible loss of 
life under emergency ditching 
conditions. The FAA has changed the 
compliance time from 18 months to 24 
months after the effective date of the 
AD because of the low probability of 
required life preserver/individual 
flotation device use in planned ditching. 
This change responds to requests of 
three operators to extend the 
compliance time so that the proposed 
inspection could be performed within 
their regularly scheduled overhauls. 


List of Subjects in 14 CFR Part 39 


Life preservers, Air transportation, 
Aircraft, Aviation safety, and Safety. 


Adoption of the Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
§ 39.13 of Part 39 of the Federal Aviation 
Regulations (14 CFR 39.13) is amended 
by adding the following new AD: 


Switlik Parachute Company, Inc. Applies to 
inflatable life preservers and individual 
flotation devices, all models and part 
numbers, manufactured between June 1, 
1981, and March 22, 1982. 

Compliance required within the next 24 
months after the effective date of this AD, 
unless previously accomplished. 

To-detect life preservers and flotation 
devices which have CO, inflation valve 
manifolds that may operate improperly, and 
to correct the deficiency, perform the 
following in accordance with the 
Accomplishment Instructions, Paragraph 2, of 
Switlik Parachute Company, Inc., Service 
Bulletin 25-00-16, dated April 1, 1982: 

1. Inspect the lower shoulder of the valve 
stem for a thin groove (%s to 2 inch wide). If 
the groove is not present, the air check valve 
is acceptable. 

2. If the groove is present, the air check 
valve must be replaced and the faulty valve 
discarded. 

3. After installation of the replacement air 
check valve, inflate the life vest cell and test 
the operation of the air check valve. 

An equivalent method of compliance may be 

approved upon request to the Manager, New 

York Aircraft Certification Office, Federal 

Aviation Administration, 181 South Franklin 

Avenue, Room 202, Valley Stream, New York 

11581. 


Upon submission of substantiating 
data by an owner or operator through an 
FAA Maintenance Inspector, the 
compliance time of this AD may be 
adjusted upon request to the Manager, 
New York Aircraft Certification Office, 
Federal Aviation Administration, 181 
South Franklin Avenue, Room 202, 
Valley Stream, New York 11581. 
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All persons affected by this directive 
who have not already received the 
manufacturer's service bulletin may- 
obtain a copy upon request to Switlik 
Parachute Company, Inc., 1325 East 
State Street, Trenton, New Jersey 08607. 
This document may also be examined at 
Federal Aviation Administration, New 
England Region, Office of the Regional 
Counsel, 12 New England Executive 
Park, Burlington, Massachusetts 01803. 


(Secs. 313(a), 601, and 603, Federal Aviation 
Act of 1958, as amended (49 U.S.C. 1354(a), 
1421, and 1423); Sec. 6(c), Department of 
Transportation Act (49 U.S.C. 1655({c)); 14 
CFR 11.89.) 

Note.—Because this is a one-time action 
that may be accomplished in conjunction 
with other scheduled actions, and the cost is 
estimated at less than $2 per unit, the FAA 
has determined that this document involves a 
regulation which is not considered to be (1) 
major under Executive Order 12291; or (2) 
significant under Department of 
Transportation Regulatory Policies and 
Procedures (44 FR 11034; February 26, 1979); 
and (3) it is certified that under the criteria of 
the Regulatory Flexibility Act the rule will 
not have a significant economic impact on a 
substantial number of small entities. A 
regulatory evaluation has been prepared for 
this document, is contained in the public 
docket, and a copy may be obtained by 
contacting the person identified under the 
caption “FOR FURTHER INFORMATION 
CONTACT.” 

Issued in Burlington, Massachusetts, on 
January 13, 1983. 

Robert E. Whittington, 
Director, New England Region. 
[FR Doc. 83-1619 Filed 1-21-83; 8:45 am] 
BILLING CODE 4910-13-M 


14 CFR Part 39 

[Docket No. 81-NW-58-AD; Amdt. 39-4542] 
Airworthiness Directives: Boeing 
Model 727 and 737 Series Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Final rule. 


SUMMARY: This amendment adds a new 


Airworthiness Directive (AD) that 
requires installation of equipment that 
will provide a positive indication to the 
flight crew of the normal and unwanted 
operation of each engine starter on 
Boeing Model 727 and 737 series 
airplanes. There have been numerous 
incidents involving undetected, 
prolonged starter operation during 
takeoff and in-flight that have resulted 
in the destruction of the starter and 
subsequent damage to flammable fluid 
lines and electrical wiring, engine 
compartment fires, and loss of portions 
of the engine cowling. Destruction of the 
starter has also caused serious injuries 


to maintenance personnel during 
airplane ground operations. This AD is 
necessary to assure that the crew will 
have a positive warning of unwanted 
starter operation. 

DATE: Effective February 28, 1983. 
Compliance schedule as prescribed in 
the body of the AD. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Kevin Mullin, Aerospace Engineer, 
Propulsion Branch, ANM-1408, Seattle 
Aircraft Certification Office, FAA, 
Northwest Mountain Region, 9010 East 
Marginal Way South, Seattle, 
Washington; telephone (206) 767-2520. 
Mailing address: FAA, Northwest 
Mountain Region, 17900 Pacific Highway 
South, C-68966, Seattle, Washington 
98168. 

SUPPLEMENTARY INFORMATION: A 
proposal to amend Part 39 (14 CFR Part 
39) of the Federal Aviation Regulations 
to include an AD requiring the 
installation of equipment that will 
provide a positive indication to the flight 
crew of normal and unwanted operation 
of each engine starter on Boeing Model 
727 and 737 series airplanes was 
published in the Federal Register on 
March 22, 1982 (47 FR 12186). Two 
additional notices which extended the 
comment period until July 31 and then 
further extended it to October 10, 1982, 
were published in the Federal Register 
on July 6, 1982 (47 FR 29255), and 
September 16, 1982 (47 FR 40809), 
respectively. Interested persons have 
been afforded the opportunity to 
participate in the making of this 
amendment and due consideration has 
been given to all relevant data and 
comments provided. A total of 63 
comments were received concerning the 
proposed rule from the type certificate 
holder, domestic and foreign operators 
of the affected airplane models, and 
other interested parties. Several 
substantive changes and changes of an 
editorial and clarifying nature have been 
made to the proposed rule based upon 
the comments received and upon further 
review within the FAA. 


Discussion of Comments 


A discussion of the major comments 
received and the FAA’s position thereon 
follows: 

Four of the comments addressed the 
statistical trends of reported starter 
overrun incidents and recommended 
that no mandatory action be taken due 
to the stable or decreasing rate of these 
incidents. The FAA does not accept this 
rationale for this type of occurrence. 
While studies have consistently shown 
that the rate of starter overruns is not 
statistically alarming (0.58 per month in 
1981), it has repeatedly demonstrated its 
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potential for causing extensive engine 
compartment damage, such as fuel-fed 
fires, loss of critical systems, and loss of 
significant portions of engine cowling. 
There have been 78 reported starter 
overrun incidents since 1975. 

Thirty-eight of the comments stated 
that the existing systems and available 
procedures are adequate to control the 
situation. The FAA does not agree. The 
existing production design utilizes the 
airplane’s pneumatic manifold pressure 
indicating system to indicate the 
opening and closing of the start valve. 
The pressure transmitter for this system 
is located approximately 14 feet from 
the respective engine starter on the 
Model 727 and 37 feet from the 
respective starter on the Model 737. If 
all associated systems are operating 
correctly on the airplane, the 
pneumatic manifold pressure indicator 
will provide an indication of the 
operation of the start valve; however, 
due to the remote location of the 
pressure transmitter from the start valve 
and the many additional factors which 
can affect the pressure indication, the 
manifold pressure system cannot 
provide a positive indication of start 
valve operation. The FAA position 
relative to the starter turbine wheel 
containment device and the start valve 
vendor design improvements were 
discussed in the NPRM and have not 
changed. The containment device is 
intended to stop the large mass of the 
escaping starter turbine. It does not 
provide containment of all parts being 
expelled nor can it retain the vaporized 
oil mixture which is released from the 
starter during the destruction. It is this 
vaporized oil which is believed to be 
explosively ignited during destruction 
and thereby creating a pressure rise 
sufficient to cause the loss of engine 
cowling. The start valve vendor 
improvements have improved the level 
of airworthiness of the valve and will 
probably contribute to a reduction of 
starter overrun incidents. However, no 
single improvement or combination of 
improvements can provide the inherent 
safety of a positive indication of starter 
operation. 

The manufacturer has elected to 
incorporate a start system pressure 
indicating system on new production 
Model 737 series airplanes beginning in 
the fall of 1982. 

Thirteen commenters objected to the 
12-month compliance period proposed in 
the NPRM. Due to parts availability and 
the possible lengthy period that each 
airplane would be unavailable for flight 
operations during the incorporation of 
an acceptable indicating system, an 
unacceptably large portion of each 
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operator's fleet would be unintentionally 
grounded. The FAA agrees with this 
assessment and the compliance period 
in the rule as adopted has been revised 
upward to 24 months. 

One commenter noted that the 
proposed rule did not identify what 
actions the flight crew might take once 
an unwanted starter operation is 
indicated. Therefore, subparagraph B.2. 
of the text has been revised to include 
the general actions that are considered 
necessary when an unwanted starter 
operation is indicated. 

One commenter objected to the 
reference to the FAA-approved airplane 
flight manual in the text of the proposed 
rule. The text has been changed to 
reflect that this refers to the manual 
which must be carried on the airplane, 
according to the rules under which it is 
operated. 

One commenter proposed that the 
final system include a means of 
activating the existing master caution 
system. The FAA believes that this is 
not currently necessary. As indicated in 
the text, the FAA’s Seattle Aircraft 
Certification Office must approve each 
proposed indicating system. Possible 
complying systems that are currently 
envisioned by the FAA include the 
indicators being located on the pilots’ 
center instrument panel. This location 
would place the indicators within the 
normal field of vision of the crew, 
making additional caution cues 
unnecessary. However, if systems are 
proposéd which would place the 
indicators of starter operation outside of 
the pilots’ normal field of vision, then 
some means of drawing the crew's 
attention to the indication will be 
necessary. The complexity and costs of 
such systems would be inherently higher 
since additional design features would 
be necessary to inhibit nuisance 
cautions during normal engine starts. 

Two comments were received which 
suggested that valuable information 
would be wasted if new crew 
procedures were created which 
excluded cross-checking of the existing 
pneumatic pressure indications during 
normal engine starts. This was never the 
intention of the FAA. It is envisioned 
that crew cross-checking of pneumatic 
pressure indications will still exist and 
be utilized in conjunction with the new 
system. As indicated earlier in the 
discussion, the pneumatic duct pressure 
gauge is an indication of starter 
operation, albeit not a positive 
indication, and as such it will retain 
some importance during normal ground 
engine starting operations. 

Three of the comments received 
requested that if a final rule is 
promulgated, it contain an allowance for 


continued operations with the indicating 
system inoperative in accordance with 
the minimum equipment list (MEL). 
Systems or procedures that would 
provide an equivalent level of safety to 
the specified indicating system would be 
necessary in order to grant this request. 
Inoperative equipment operations will 
be reviewed on a case by case basis 
with respect to the indicating system 
utilized and the proposed MEL operating 
procedures. A clarifying statement has 
been added to the text concerning this 
issue. 

Thirteen comments were received 
which indicated that duct pressure 
indicating systems such as those that 
have been offered as a customer option 
by the type certificate holder can induce 
other operational problems, i.e., false 
indications, unwarranted engine 
shutdowns, aborted takeoffs and flights, 
etc. This rule permits the widest 
possible latitude in system selection for 
the airplane operators. Several other 
types of systems with the potential of 
providing the type of operation 
indication are feasible and have been 
utilized in other similar applications. 
Twelve commenters indicated a desire 
to utilize other possible alternate 
systems. This rule also provides for the 
approval of alternative systems. 
Operators who wish to incorporate 
systems which accomplish the intent of 
the rule or systems and procedures that 
will provide an equivalent level of 
safety should submit these proposals to 
the Seattle Aircraft Certification Office. 

One commenter requested that the 
proposed rule be withdrawn and action 
taken with individual operators who 
have experienced starter failures 
through the cognizant FAA Flight 
Standards Field Offices. The FAA 
disagrees with this position. Most starter 
failures are not caused by any particular 
act or omission on the part of an 
operator’s operations or maintenance 
personnel. 

Seven commenters asked if improving 
the level of airworthiness of the starters 
and/or start valves would not be a more 
effective approach to solving the 
problem. This option was evaluated by 
the FAA, and it was adjudged to be 
more economical and effective to 
require the installation of an indicating 
system. From the standpoint of the 
starter, since they are not designed for 
continuous operations, it would have to 
be designed to be fail-safe. This would 
require the development of a new 
starter, qualification on the engine/ 
airplane series, and retrofitting of the 
engine fleet. Although notable 
improvements have been made in the 
starter valves, it is the opinion of the 
FAA that no improvement in the start 


valve can provide the level of safety of 
an indication system. If fail-safe starters 
or starting systems are developed, the 
FAA will consider them under the 
provisions of paragraph C of the text. 

Two commenters requested a further 
public meeting to discuss the record of 
incidents and the need for corrective 
action prior to the promulgation of a 
final rule. In light of the 64-month 
comment period and the presentation 
made by the Air Transport Association 
and its member airlines on May 13, 1982, 
the FAA does not believe it to be in the 
public interest to further delay final 
rulemaking action. 


Cost Estimate 


It has been estimated that 
approximately 965 Model 727 series 
airplanes and 290 Model 737 series 
airplanes will be affected by this AD 
and that it will involve from 100 to 260 
man-hours per Model 727 airplane and 
from 100 to 200 man-hours per Model 
737 airplane (depending on the 
availability of existing aircraft wiring) to 
accomplish the modification. Necessary 
modification components are estimated 
to cost less than $5,000 per airplane. 
Based on the average labor costs of $35 
per man-hour, the total cost impact of 
this proposed modification is under 
$15,000 per airplane ($18,825,000 for the 
entire fleet). For these reasons the rule is 
not considered to be a major rule under 
the criteria of Executive Order 12991. 
Few, if any, small entities within the 
meaning of the regulatory flexibility act 
would be affected. 


List of Subjects in 14 CFR Part 39 
Aviation safety, Aircraft. 
Adoption of the Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
§ 39.13 of Part 39 of the Federal Aviation 
Regulations (14 CFR 39.13) is amended 
by adding the following new 
Airworthiness Directive: 


Boeing: Applies to Boeing Model 727 and 
737 series airplanes, certificated in all 
categories. Compliance required as 
indicated, unless already accomplished. 
To prevent undetected prolonged engine 
starter operation, accomplish the 
following: 

A. Within 24 months from the effective 
date of this AD, unless already accomplished, 
install an FAA-approved system that will 
provide a positive indication to the flight 
crew of the normal and unwanted operation 
of each engine starter. Approval of any 
proposed system must be obtained from the 
FAA, Northwest Mountain Region, Seattle 
Aircraft Certification Office, 9010 East 
Marginal Way South, Seattle, Washington. 





Note.—When specific complying systems 
are approved by the Seattle Aircraft 
Certification Office, the FAA Flight 
Operations Evaluation Board will review the 
system(s) for master minimum equipment list 
(MMEL) consideration. 

B. Concurrent with the incorporation of an 
indicating system described in paragraph A, 
the airplane manual required by Subpart G of 
Part 121 (14 CFR Part 121) or Subpart C of 
Part 125 (14 CFR Part 125) of the Federal 
Aviation Regulations shall be revised to 
include: 

1. A provision that the flight crew verify 
that the cockpit indicating system, required 
by paragraph A, indicates that the starter is 
de-energized after each engine start; and 

2. Crew procedures, i.e., verifying start 
switch “off”, closing the bleed valve of the 
affected engine, shutting down the affected 
engine, etc., to be accomplished when 
unwanted starter operation is indicated 
during ground and flight operations. 

C. Alternative means of compliance with 
this AD which provide an equivalent level of 
safety may be used when approved by the 
Manager, Seattle Aircraft Certification Office, 
FAA, 9010 East Marginal Way South, Seattle, 
Washington. 

D. A special flight permit may be issued in 
accordance with FAR 21.197 and 21.199 for 
the purpose of flying an aircraft which has 
exceeded the compliance period to a 
maintenance facility where the modification 
can be performed. 


This amendment becomes effective 
February 28, 1983. 


(Sec. 313(a), 601, and 603, Federal Aviation 
Act of 1958, as amended, (49 U.S.C. 1354{a), 
1421, and 1423); Section 6(c), Department of 
Transportation Act (49 U.S.C. 1655(c)); and 14 
CFR 11.89) 

Note.—For the reasons discussed earlier in 
the preamble, the FAA has determined that 
this regulation is not considered to be major 
under Executive Order 12291 or significant 
under DOT Regulatory Policies and 
Procedures (44 FR 11034; February 26, 1979). 
It is further certified under the criteria of the 
Regulatory Flexibility Act that this rule will 
not have a significant economic effect on a 
substantial number of small entities since it 
involves few, if any, small entities. A final 
evaluation has been prepared for this 
regulation and has been placed in the docket. 
A copy of it may be obtained by contacting 
the person identified under the caption “FOR 
FURTHER INFORMATION CONTACT.” 

Issued in Seattle, Washington on January 
14, 1983. 


Charles R. Foster, 

Director, Northwest Mountain Region. 
[FR Doc. 83-1617 Filed 1-21-83; 8:45 am] 

BILLING CODE 4910-13-M 


14 CFR Part 71 
[Airspace Docket No. 81-AGL-48] 


Designation of Transition Area; 
Correction 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Final rule, correction. 


SUMMARY: The nature of this federal 
action is to correct the currently 
published definition of the transition 
area designated for Metro East Airport, 
St. Jacob, Illinois. The current definition 
inaccurately references the Troy, 
Illinois, VORTAC facility radial as 090°, 
and should read 094°. The intended 
effect of this action is to ensure 
accuracy of the charted transition area 
and of the published definition. 


EFFECTIVE DATE: February 23, 1983. 


FOR FURTHER INFORMATION CONTACT: 
Edward R. Heaps, Airspace, Procedures, 
and Automation Branch, Air Traffic 
Division, AGL-530, FAA, Great Lakes 
Region, 2300 East Devon Avenue, Des 
Plaines, Illinois 60018, telephone (312) 
694-7360. 


SUPPLEMENTARY INFORMATION: The 
currently defined and published 
transition area inaccurately references 
the Troy, Illinois, VORTAC radial in 
magnetic variation as 090° and should 
be expressed in true variation as 094°. 
This action is to accurately define the 
area of the St. Jacob, Illinois, transition 
area. 


History 


On page 55726 of the Federal Register 
dated February 8, 1982, the FAA 
proposed to amend § 71.181 of the 
Federal Aviation Regulations (14 CFR 
Part 71) so as to establish a 700-foot 
controlled airspace transition area near 
St. Jacob, Illinois. Interested parties 
were invited to participate in this 
rulemaking proceeding by submitting 
written comments on the proposal to the 
FAA. No objections were received as a 
result of the Notice of Proposed 
Rulemaking. 

On page 19515 of the Federal Register 
dated May 6, 1982, the FAA published a 
final rule for establishment of the 
transition area. 

Except for editorial changes, and 
except as specifically discussed above, 
this correction is the same as that 
proposed in the notice and as the 
published Final Rule. Section 71.181 of 
Part 71 of the Federal Aviation 
Regulations was published in Advisory 
Circular AC 70-3 dated January 29, 1982. 


List of Subjects in 14 CFR Part 71 
Transition areas, Aviation safety. 
Adoption of the Amendment 


Accordingly, pursuant to the authority 
delegated to me, § 71.181 of Part 71 of 
the Federal Aviation Regulations (14 
CFR Part 71) is amended, effective 
February 23, 1983 as follows: 
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St. Jacob, Ilinois 


That airspace extending upward from 700 
feet above the surface within a 5-mile radius 
of the Shafer Metro East Airport (latitude 
38°43'55” N., longitude 89°48'17" W.), and 
within 1.75 miles each side of the Troy, 
Illinois, VORTAC facility 094° radial 
extending from the 5-mile radius to 6.5 miles 
west of the Shafer Metro East Airport. 

(Secs. 307(a) and 313({a), Federal Aviation Act 
of 1958 (49 U.S.C. 1348(a) and 1354(a)); Sec. 
6(c), Department of Transportation Act (49 
U.S.C. 1655{c)) and 14 CFR 11.69) 


Note.—The FAA has determined that this 
regulation only involves an established body 
of technical regulations for which frequent 
and routine amendments are necessary to 
keep them operationally current. It is certified 
that this—(1) is not a “major rule” under 
Executive Order 12291; (2) is not @ 
“significant rule” under DOT Regulatory 
Policies and Procedures (44 FR 11034; 
February 26, 1979); and (3) does not warrant 
preparation of a regulatory evaluation as the 
anticipated impact is so minimal. Since this is 
a routine matter that will only affect air 
traffic procedures and air navigation, it is 
certified that this rule will not have a 
significant economic impact on a substantial 
number of small entities under the criteria of 
the Regulatory Flexibility Act. 

Issued in Des Plaines, Illinois, on January 6, 
1983. 


Monte R. Belger, 

Acting Director, Great Lakes Region. 
[FR Doc. 83-1622 Filed 1-21-83; 8:45 am} 
BILLING CODE 4910-13-M 





14 CFR Part 71 

{Airspace Docket No. 82-AGL-3] 
Designation of Transition Area.; 
Correction 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Final rule; correction. 





SUMMARY: The nature of this federal 
action is to correct the current published 
definition of the transition area 
designated for Rusk County Airport near 
Ladysmith, Wisconsin. The current 
definition references Ladysmith NDB 
which should be shown as Rusk County 
NDB. The intended effect of this action 
is to ensure accuracy of the charted 
transition area and of the published 
definition. 

EFFECTIVE DATE: February 23, 1983. 

FOR FURTHER INFORMATION CONTACT: 
Edward R. Heaps, Airspace, Procedures, 
and Automation Branch, Air Traffic 
Division, AGL-530, FAA, Great Lakes 
Region, 2300 East Devon Avenue, Des 
Plaines, Illinois 60018, telephone (312) 
694—7360. 

SUPPLEMENTARY INFORMATION: The 
currently defined and published 
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transition area incorrectly references the 
Ladysmith NDB. The correct name of the 
NDB is Rusk County NDB. This action is 
to add Rusk County NDB in place of 
Ladysmith NDB. 


History 


On page 19554 of the Federal Register 
dated May 6, 1982, the FAA proposed to 
amend § 71.181 of the Federal Aviation 
Regulations (14 CFR part 71) so as to 
establish a 700-foot controlled airspace 
transition area near Ladysmith, 
Wisconsin. Interested parties were 
invited to participate in this rulemaking 
proceeding by submitting written 
comments or the proposal to the FAA. 
No objections were received as a result 
of the Notice of Proposed Rulemaking. 

On page 29219 of the Federal Register 
dated July 6, 1982, the FAA published a 
Final Rule for establishment of the 
transition area. 

Except for editorial changes, and 
except as specifically discussed above, 
this correction is the same as that 
proposed in the notice and the same as 
the published Final Rule. Section 71.181 
of Part 71 of the Federal Aviation 
Regulations was published in Advisory 
Circular AC 70-3 dated January 29, 1982. 


List of Subjects in 14 CFR Part 71 
Transition areas, Aviation safety. 
Adoption of the Amendment 


Accordingly, pursuant to the authority 
delegated to me, § 71.181 of Part 71 of 
the Federal Aviation Regulations (14 
CFR Part 71) is amended, effective 
February 23, 1983, as follows: 


Ladysmith, Wisconsin 

That airspace extending upward from 700 
feet above the surface within a 6% mile 
radius of the Rusk County Airport (Latitude 
45°29'57''N., Longitude 91°00'06’’W.) at 
Ladysmith, Wisconsin, and extending 3 miles 
either side of the 151° bearing from the Rusk 
County NDB, extending from 6% miles to 8% 
miles. 

(Secs. 307(a) and 313(a), Federal Aviation Act 
of 1958 (49 U.S.C. 1348(a) and 1354(a)); Sec. 
6(c), Department of Transportation Act (49 
U.S.C. 1655(c}) and 14 CFR 11.69) 

Note.—The FAA has determined that this 
regulation only involves an established body 
of technical regulations for which frequent 
and routine amendments are necessary to 
keep them operationally current. It is certified 
that this—(1) is not a “major rule” under 
Executive Order 12291; (2) is not a 
“significant rule” under DOT Regulatory 
Policies and Procedures (44 FR 11034; 
February 26, 1979); and (3) does not warrant 
preparation of a regulatory evaluation as the 
anticipated impact is so minimal. Since this is 
a routine matter that will only affect air 
traffic procedures and air navigation, it is 
certified that this rule will not have a 
significant economic impact on a substantial 


number of small entities under the criteria of 
the Regulatory Flexibility Act. 
Issued in Des Plaines, Illinois, on January 6, 
1983. 
Monte R. Belger, 
Director, Great Lakes Region. 
[FR Doc. 83-1623 Filed 1-21-83; 8:45 am] 
BILLING CODE 4910-13-M 


14 CFR Part 71 
[Airspace Docket No. 82-ASO-61] 


Alteration of Control Zone, Fort 
Lauderdale, Florida 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Final rule; request for 
comments. 


SUMMARY: This amendment alters the 
Fort Lauderdale, Florida, (Executive 
Airport) control zone by correcting the 
geographical coordinates of the airport 
and the name of a navigational aid. No 
change in airspace is intended by this 
action. 

DATES: 

Effective date: 0901 G.m.t., February 
17, 1983. 

Comments must be received on or 
before February 1, 1983. 

ADDRESSES: Send comments on the rule 
in triplicate to: Federal Aviation 
Administration, Manager, Airspace and 
Procedures Branch, ASO-530, Air 
Traffic Division, P.O. Box 20636, Atlanta, 
Georgia 30320. 

The official docket may be examined 
in the Office of the Regional Counsel, 
Room 652, 3400 Norman Berry Drive, 
East Point, Georgia 30344, telephone: 
(404) 763-7646. 

FOR FURTHER INFORMATION CONTACT: 
Donald Ross, Airspace and Procedures 
Branch, Air Traffic Division, Federal 
Aviation Administration, P.O. Box 
20636, Atlanta, Georgia 30320; telephone: 
(404) 763-7646. 

SUPPLEMENTARY INFORMATION: 


Request for Comments on the Rule 


Although this action is in the form of a 
final rule, which involves technical 
corrections to the description of the 
control zone and, thus, was not 
preceded by notice and public 
procedure, comments are invited on the 
rule. When the comment period ends, 
the FAA will use the comments 
submitted, together with other available 
information, to review the regulation. 
After the review, if the FAA finds that 
changes are appropriate, it will initiate 
rulemaking proceedings to amend the 
regulation. Comments that provide the 
factual basis supporting the views and 


suggestions presented are particularly 
helpful in evaluating the effects of the 
rule and determining whether additional 
rulemaking is needed. Comments are 
specifically invited on the overall 
regulatory, aeronautical, economic, 
environmental, and energy aspects of 
the rule that might suggest the need to 
modify the rule. 


Rule 


The purpose of this amendment to 
§ 71.171 of Part 71 of the Federal 
Aviation Regulations (14 CFR Part 71) is 
to correct the geographical coordinates 
of Fort Lauderdale Executive Airport 
and to correct the name of a 
navigational aid upon which a control 
zone arrival extension is predicated. 
Section 71.171 of Part 71 of the Federal 
Aviation Regulations was republished in 
Advisory Circular AC 70-3 dated 
January 29, 1982. Under the 
circumstances presented, the FAA 
concludes that there is a need for a 
regulation to properly list the 
geographical coordinates of the airport 
and to change the name of the Tropic 
RBN to Praiz RBN so that the 
description of the control zone will be 
technically correct. Therefore, I find that 
notice or public procedure under 5 
U.S.C. 553(b) is unnecessary and that 
good cause exists for making this 
amendment effective in less than 60 
days after its publication in the Federal 
Register. 


List of Subjects in 14 CFR Part 71 


Aviation safety, Airspace, Control 
zone. 


Adoption of the Amendment 


Accordingly, pursuant to the authority 
delegated to me, § 71.171 of Part 71 of 
the Federal Aviation Regulations (14 
CFR Part 71) (as amended) is further 
amended, effective 0901 G.m.t., February 
17, 1983, as follows: 


Fort Lauderdale Executive Airport, FL— 
Revised 

By deleting the words, “* * * (lat. 
26°11'41"N.,* * *” and “* * * Tropic* * *”, 
and substituting for them the words, “* * * 
(lat. 26°11'45"N., * * *” and “* * * Praiz 
(Secs. 307(a) and 313(a), Federal Aviation Act 
of 1958 (49 U.S.C. 1348{a) and 1354(a)); Sec. 
6(c), Department of Transportation Act (49 
U.S.C. 1655(c)); and 14 CFR 11.69) 

Note.—The FAA has determined that this 
regulation only involves an established body 
of technical regulations for which frequent 
and routine amendments are necessary to 
keep them operationally current. It, there: ze, 
(1) is not a “major rule” under Executive 
Order 12291; (2) is not a “significant rule” 
under DOT Regulatory Policies and 
Procedures (44 FR 11034; February 26, 1973); 





and (3) does not warrant preparation of a 
regulatory evaluation as the anticipated 
impact is so minimal. Since this is a routine 
matter that will only affect air traffic 
procedures and air navigation, it is certified 
that this rule will not have a significant 
economic impact on a substantial number of 
small entities under the criteria of the 
Regulatory Flexibility Act. 

Issued in East Point, Georgia, on January 7, 
1983. 
Jonathan Howe, 
Director, Southern Region. 
[FR Doc. 83-1615 Filed 1-21-83; 8:45 am] 
BILLING CODE 4910-13-M 


14 CFR Part 97 
[Docket No. 23501; Amdt. No. 1234] 
Standard Instrument Approach 


Procedures; Miscellaneous 
Amendments 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Final rule. 


SUMMARY: This amendment establishes, 


amends, suspends, or revokes Standard 
Instrument Approach Procedures 
(SIAPs) for operations at certain 
airports. These regulatory actions are 
needed because of the adoption of new 
or revised criteria, or because of 
changes occurring in the National 
Airspace System, such as the 
commissioning of new navigational 
facilities, addition of new obstacles, or 
changes in air traffic requirements. 
These changes are designed to provide 
safe and efficient use of the navigable 
airspace and to promote safe flight 

. operations under instrument flight rules 
at the affected airports. 

DATES: An effective date for each SIAP 
is specified in the amendatory 
provisions. 

ADDRESSES: Availability of matters 
incorporated by reference in the 
amendment is as follows: 


For Examination— 


1. FAA Rules Docket, FAA 
Headquarters Building, 800 
Independence Avenue SW.., 
Washington, D.C. 20591; 

2. The FAA Regional Office of the 
region in which the affected airport is 
located; or 

3. The Flight Inspection Field Office 
which originated the SIAP. 


For Purchase— 

Individual SIAP copies may be 
obtained from: 

1. FAA Public Information Center 
(APA-430), FAA Headquarters Building, 
800 Independence Avenue, SW.., 
Washington, D.C. 20591; or 


2. The FAA Regional Office of the 
region in which the affected airport is 
located. 


By Subscription— 


Copies of all SIAPs, mailed once 
every 2 weeks, are for sale by the 
Superintendant of Documents, U.S. 
Government Printing Office, 
Washington, D.C. 20402. 

FOR FURTHER INFORMATION CONTACT: 
Donald K. Funai, Flight Procedures and 
Airspace Branch (AFO-730), Aircraft 
Programs Division, Office of Flight 
Operations, Federal Aviation 
Administration, 800 Independence 
Avenue SW., Washington, D.C. 20591; 
telephone (202) 426-8277. 
SUPPLEMENTARY INFORMATION: This 
amendment to Part 97 of the Federal 
Aviation Regulations (14 CFR Part 97) 
prescribes new, amended, suspended, or 
revoked Standard Instrument Approach 
Procedures (SIAPs). The complete 
regulatory description of each SIAP is 
contained in official FAA form 
documents which are incorporated by 
reference in this amendment under 5 
U.S.C. 552(a), 1 CFR Part 51, and § 97.20 
of the Federal Aviation Regulations 
(FARs). The applicable FAA Forms are 
identified as FAA Forms 8260-3, 8260-4 
and 8260-5. Materials incorporated by 
reference are available for examination 
or purchase as stated above. 

The large number of SIAPs, their 
complex nature, and the need for a 
special format make their verbatim 
publication in the Federal Register 
expensive and impractical. Further, 
airmen do not use the regulatory text of 
the SIAPs, but refer to their graphic 
depiction on charts printed by 
publishers of aeronautical materials. 
Thus, the advantages of incorporation 
by reference are realized and 
publication of the complete description 
of each SIAP contained in FAA form 
document is unnecessary. The 
provisions of this admendment state the 
affected CFR (and FAR) sections, with 
the types and effective dates of the 
SIAPs. This amendment also identifies 
the airport, its location, the procedure 
identification and the amendment 
number. 

This amendment to Part 97 is effective 
on the date of publication and contains 
separate SIAPs which have compliance 
dates stated as effective dates based on 
related changes in the National 
Airspace System or the application of 
new or revised criteria. Some SIAP 
amendments may have been previously 
issued by the FAA in a National Flight 
Data Center (FDC) Notice to Airmen 
(NOTAM) as an emergency action of 
immediate flight safety relating directly 
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to published aeronautical charts. The 
circumstances which created the need 
for some SIAP amendments may require 
making them effective in less than 30 
days. For the remaining SIAPs, an 
effective date at least 30 days after 
publication is provided. 

Further, the SIAPs contained in this 
amendment are based on the criteria 
contained in the U.S. Standard for 
Terminal Instrument Approach 
Procedures (TERPs). In developing these 
SIAPs, the TERPS criteria were applied 
to the conditions existing or anticipated 
at the affected airports. Because of the 
close and immediate relationship 
between these SIAPs and safety in air 
commerce, I find that notice and public 
procedure before adopting these SIAPs 
is unnecessary, impracticable, or 
contrary to the public interest and, 
where applicable, that good cause exists 
for making some SIAPs effective in less 
than 30 days. 


List of Subjects in 14 CFR Part 97 
Approaches, standard instrument. 
Adoption of the Amendment 


Accordingly, pursuant to the authority 
delegated to me, Part 97 of the Federal 
Aviation Regulations (14 CFR Part 97) is 
amended by establishing, amending, 
suspending, or revoking Standard 
Instrument Approach Procedures, 
effective at 0901 G.m.t. on the dates 
specified, as follows: 


1. By amending § 97.28 VOR-VOR/ 
DME SIAPs identified as follows: 


Effective March 17, 1983 


Napa, CA—Napa County, VOR Rwy 6, Amdt. 
10 

Elizabethtown, KY—Elizabethtown, RNAV 
Rwy 5, Original 

Flint, MI—Bishop, VOR Rwy 18, Amdt. 15 

Flint, MI—Bishop, VOR Rwy 27, Amdt. 18 

Flint, MI—Bishop, VOR Rwy 36, Amdt. 12 

Findlay, OH—Findlay, VOR Rwy 7, Amdt. 9 

Findlay, OH—Findlay, VOR Rwy 25, Amdt. 2 

Findlay, OH—Findlay, VOR Rwy 36, Amdt. 3 

Shelby, OH—Shelby Community, VOR-A, 
Amdt. 3 


Effective March 3, 1983 


Avalon, CA—Catalina, VOR-A, Amdt. 4 
Avalon, CA—Catalina, VOR/DME-B, Amat. 


Ft Lauderdale, FL—Ft Lauderdale-Hollywood 
Intl, VOR Rwy 13, Amdt. 14 

Ft Myers, FL—Page Field, VOR Rwy 5, Amdt. 
7 

Ft Myers, FL—Page Field, VOR Rwy 23, 
Amdt. 5 

Moultrie, GA—Moultrie Muni, VOR Rwy 4, 
Amdt. 11 

Jennings, LA—Jennings, VOR/DME-A, Amdt. 


3 
Haverhill, MA—Haverhill, VOR-A, Amdt. 4 
Winona, MN—Winona Muni-Max Conrad 
Fld, VOR Rwy 29, Amdt. 11 





Winona, MN—Winona Muni-Max Conrad 
Fld, VOR-A, Amat. 9 

Greenwood, MS—Greenwood-LeFlore, VOR 
Rwy 5, Amdt. 8 

Indianola, MS—Indianola Muni, VOR/DME- 
A, Amdt. 7 

Indianola, MS—Indianola Muni, VOR/DME- 
B, Amdt. 2 

Bedford, PA—Bedford VOR/DME-A, Amdt. 1 

Titusville, PA—Titusville, VOR-A, Amdt. 4 

Monahans, TX—Roy, Hurd Memorial, VOR/ 
DME Rwy 12, Original 

LaCrosse, WI—LaCrosse Muni, VOR Rwy 13, 
Amdt. 21 

LaCrosse, WI—LaCrosse Muni, VOR Rwy 36, 
Amdt. 23 


2. By amending §97.25 SDF-LOC-LDA 
SIAPs identified as follows: 
Effective March 17, 1983 
Napa, CA—Napa County, LOC Rwy 36L, 
Amdt. 1 


Milwaukee, WI—General Mitchell Field, LOC 
Rwy 25L, Amdt. 2 

Effective March 3, 1983 

Macon, GA—Herbert Smart Downtown, LOC 
Rwy 9, Amdt. 1 

Waycross, GA—Waycross-Ware County, 
LOC Rwy 18, Amdt. 1 

Greenville, SC—Donaldson Center, LOC Rwy 
4, Original 


3. By amending $97.27 NDB/ADF 

SIAPs identified as follows: 

Effective March 17, 1983 

Murray, KY—Murray-Calloway County, NDB 
Rwy 23, Amdt. 4 

Adrian, MI—Lenawee County, NDB Rwy 5, 
Amdt. 5 

Columbus, QH—Ohio State University, NDB 
Rwy 9R, Amdt. 1 

Columbus, QH—Ohio State University, NDB 
Rwy 27L, Amdt. 5 

Findlay, OH—Findlay, NDB Rwy 36, Amdt. 8 


Effective March 3, 1983 


Sylacauga, AL—Lee Merkle Fid, NDB-A, 
Amdt. 1 

Modesto, CA—Modesto City-County Arpt- 
Harry Sham Field, NDB Rwy 28R, Amdt. 5 

Washington, DC—Dulles Intl, VOR/DME or 
TACAN Rwy 12, Amdt. 5 

Ft Myers, FL—Page Field, NDB Rwy 5, Amdt. 

3 

Jennings, LA—Jennings, NDB Rwy 13, 
Original 

Wiscasset, ME—Wiscasset, NDB Rwy 25, 
Amdt. 2 

Indianola, MS—Indianola Muni, NDB Rwy 17, 
Amdt. 3 

Indianola, MS—Indianola Muni, NDB Rwy 35, 
Amdt. 3 

Cuba, MO—Cuba Muni, NDB Rwy 18, Amdt. 


1 

Cuba, MO—Cuba Muni, NDB Rwy 36, Amdt. 
1 

Farmingdale, NY—Republic, VOR-A, Amdt. 
6, cancelled 

White Plains, NY—Westchester County, NDB 
Rwy 16, Amdt. 18 

Providence, RI—Theodore Francis Green 
State, NDB Rwy 5R, Amdt. 12 

Greenville, SC—Donaldson Center, NDB Rwy 
4, Original, cancelled 
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Greenville, SC—Donaldson Center, NDB Rwy 
4, Original e 

LaCrosse, WI—LaCrosse Muni, NDB Rwy 18, 
Amdt. 9 


4. By amending §97.29 ILS—-MLS SIAPs 
identified as follows: 


Effective March 17, 1983 


Flint, Mi—Bishop, ILS Rwy 27, Amdt. 2 

Columbus, OH—Ohio State University, ILS 
Rwy 9R, Amdt. 3 

Effective March 3, 1:383 

Modesto, CA—Mode sto City-County Arpt- 
Harry Sham Field, ILS Rwy 28R, Amdt. 9 

Washington, DC—Dulles Intl, ILS Rwy 1L, 
Amdt. 1 

Washington, DC—Dulles Intl, ILS Rwy 19R, 
Amdt. 16 

Ft Myers, FL—Page Field, ILS Rwy 5, Amdt. 4 

Presque Isle, ME—Northern Maine Regional 
Arpt at Presque Is, ILS Rwy 1, Amdt. 4 

Greenwood, MS—Greenwood-LeFlore, ILS/ 
DME Rwy 18, Amdt. 2 

White Plains, NY—Westchester County, ILS 
Rwy 16, Amdt. 20 

White Plains, NY—Westchester County, ILS 
Rwy 34, Amdt. 1 

Providence, RI—Theodore Francis Green 
State, ILS Rwy 5R, Amdt. 10 

Providence, RI—Theodore Francis Green 
State, ILS Rwy 23L, Amdt. 1 

Providence, RI—Theodore Francis Green 
State, ILS/DME Rwy 34, Amdt. 2 

LaCrosse, Wi—LaCrosse Muni, ILS Rwy 18, 
Amdt. 10 


Effective January 7, 1983 


Manchester, NH—Manchester Arpt/Grenier 
Industrial Airpark, ILS Rwy 35, Amdt. 12 


5. By amending § 97.31 RADAR SIAPs 
identified as follows: 


Effective March 3, 1983 


Washington, DC—Dulles Intl, RADAR-1 
Amdt. 10 

Wiscasset, ME—Wiscasset, RADAR-1, 
Original 

San Juan, PR—Puerto Rico Intl, RADAR-1, 
Amdt. 2, cancelled 


Effective January 12, 1983 


Harrisburg, PA—Capital City, RADAR-1, 
Amdt. 9 


6. By amending § 97.33 RNAV SIAPs 
identified as follows: 


Effective March 17, 1983 
Columbus, OH—Ohio State University, 
RNAV Rwy 27L, Amdt. 4 


Effective March 3, 1983 


Washington, DC—Dulles Intl, RNAV Rwy 12, 
Amdt. 7 

Washington, DC—Dulles Intl, RNAV Rwy 
19R, Amdt. 5 

Tampa, FL—Tampa Intl, RNAV Rwy 18R, 
Amdt. 2, cancelled 

Greenwood, MS—Greenwood-LeFiore, 
RNAV Rwy 18, Amdt. 5 

Farmingdale, NY—Republic, RNAV Rwy 19, 
Amdt. 1, cancelled 

White Plains, NY—Westchester County, 
RNAV Rwy 34, Amdt. 2 


2967 


Effective January 4, 1983 
Leesburg, VA—Leesburg Muni/ Godfrey / 

Field, RNAV Rwy 17, Amdt. 7 
(Secs. 307, 313(a), 601, and 1110, Federal 
Aviation Act of 1958 (49 U.S.C. 1348, 1354(a), 
1421, and 1510); Sec. 6{c), Department of 
Transportation Act {49 U.S.C. § 1655{c)}); and 
14 CFR 11.49(b}(3)) 

Note.—The FAA has determined that this 
regulation only involves an established body 
of technical regulations for which frequent 
and routine amendments are necessary to 
keep them operationally current. It, 
therefore—(1) is not a “major rule” under 
Executive Order 12291; (2) is nota 
“significant rule” under DOT Regulatory 
Policies and Procedures (44 FR 11034; 
February 26, 1979); and (3) dees not warrant 
preparation of a regulatory evaluation as the 
anticipated impact is so minimal. The FAA 
certifies that this amendment will not have a 
significant economic impact on a substantial 
number of small entities under the criteria of 
the Regulatory Flexibility Act. 

Note.—The incorporation by reference in 
the preceding document was approved by the 
Director of the Federal Register on December 
31, 1980, and reapproved as of January 1, 
1982. 

Issued in Washington, D.C. on January 14, 
1983. 

John M. Howard, 

Manager, Aircraft Programs Division. 
{FR Doc. 83-1793 Filed 1-21-83; 8:45 am} 

BILLING CODE 4910-18-M 


CIVIL AERONAUTICS BOARD 
14 CFR Part 253 


{Econ. Reg. Dockets 40772, 38021, 38348; 
Order 82-12-84] 


Tefms of Contract of Carriage 


AGENCY: Civil Aeronautics Board. 
ACTION: Waiver of rule by Order 82-12- 


SUMMARY: The CAB is waiving its rules 
for notice to passengers of contract 
terms incorporated by reference with 
respect to ticket sales at locations that 
both: (1) Are outside the United States, 
and (2) are not US. air carrier ticket 
offices. As conditions to this waiver, 
passengers must be given notice as 
provided in CAB rules before they check 
in for travel on thé domestic part of a 
foreign trip, and the price paid for that 
part of the trip must be fully refundable, 
with passengers being notified of that 
fact. The waiver is granted pending a 
rulemaking on this subject. 

DATES: Effective: December 16, 1982. 
Adopted: December 16, 1982. 

FOR FURTHER INFORMATION CONTACT: 
Joseph A. Brooks, Office of the General 
Counsel, Civil Aeronautics Board, 1825 





Connecticut Avenue, NW., Washington, 
D.C. 20428; 202-673-5442. 
SUPPLEMENTARY INFORMATION: 


List of Subjects in 14 CFR Part 253 


Advertising, Air carriers, Air 
transportation, Claims, Consumer 
protection, Law, and Travel. 


By the Civil Aeronautics Board. 
Phyllis T. Kaylor, 
Secretary. 


Order 


Adopted by the Civil Aeronautics 
Board at its office in Washington, D.C. 
on the 16th day of December, 1982. In 
the matter of Joint Petition of [ATA and 
ATA to clarify, amend, or modify a final 
rule prior to its effective date; Docket 
Nos. 40772, 38021, and 38348. 

In ER-1302, 47 FR 52128, November 19, 
1982, the Board issued a new 14 CFR 
Part 253, setting requirements for notice 
to passengers of terms incorporated by 
reference into their contracts of carriage. 
The rules are reflective of the ending of 
tariffs for domestic airline travel as of 
January 1, 1983, and thus apply only to 
domestic travel. The notice te 
passengers that must be given on or 
with the ticket, however, by the terms of 
the rule is applicable to sales anywhere 
in the world. 

The Air Transport Association of 
America (ATA) and the International 
Air Transport Association (IATA) 
submitted a joint petition for 
modification of Part 253 prior to its 
effective date. They claimed that the 
application of the rule, for the notice 
that must be given with tickets, to all 
ticket outlets world-wide would be an 
excessive burden in light of the fact that 
only a small fraction of those tickets 
would include flight segments in U.S. 
domestic air transportation, to which the 
rule would apply. They suggested that a 
more practical rule would require that 
notice be given to passengers, where 
their tickets have been sold at foreign 
outlets, before embarking on a domestic 
segment, but not necessarily at the time 
of ticket sale. 

In the only answer to the petition, 
Transamerica requested that if further 
rulemaking proceedings are needed to 
resolve the question, an exemption from 
the requirements of Part 253 for foreign 
sales be granted pending the 
clarification. 

The Board tentatively finds that the 
ATA/IATA petition has merit. It 
appears that the cost of having to stock 
written material applicable only to U.S. 
domestic flight segments in every ticket- 
selling location throughout the world 
might outweigh any informational 
benefits. 


The solution suggested by ATA/ 
IATA, of-having the contract 
information given to passengers before 
they begin their domestic portion of 
their travel, appears reasonable, with 
one modification. Contract information 
is only meaningful if a contracting party, 
in this case the passenger, has a chance 
to act on it, or ultimately to reject it. For 
most‘airline ticket sales, this is not a 
grave problem because the tickets are 
fully refundable, so that the purchaser 
may back out of the deal at any time 
before actually using the transportation. 
For the system suggested by ATA/IATA 
for foreign sales to work fairly, this must 
be the case—the ticket for a domestic 
segment for which the passenger 
receives contract notice only after 
arriving in the U.S. must be fully 
refundable. Furthermore, the Board is of 
the opinion that passengers in this 
situation should be informed of their 
right not to use the transportation thus 
to and receive a full refund. 

Because of the short time remaining 
before January 1, 1983, when the new 
nontariff system goes into effect, it will 
not be feasible to issue a notice of 
proposed rulemaking, receive comments, 
and issue a final rule in time for carriers 
to adjust their procedures accordingly. 
The Board is therefore hereby issuing a 
waiver of its rules according to the 
above conditions, as suggested in 
Transamerica’s answer. At the same 
time, because of the complexity of the 
factors involved, the Board would like to 
receive comment on the alternative 
established by the waiver, and will issue 
a notice of proposed rulemaking to that 
end. 

The Board emphasizes that this order 
imposes no new mandatory 
requirements; it is purely permissive. A 
carrier that complies with the existing 
requirements of Part 253 for all its sales 
will be unaffected by this order. Since 
there will be no tariffs in effect for the 
domestic segments in question, carriers 
will be free to grant refunds if they are 
required by this order. The waiver 
conditions should therefore not inhibit 
foreign sales of domestic tickets. 

Accordingly, it is hereby ordered that 
the requirements of 14 CFR Part 253 for 
notice to be given with a ticket for air 
transportation are waived with respect 
to sales at locations that both (1) are 
outside the United States, and (2) are 
not U.S. air carrier ticket offices as 
defined in Part 253, but only upon the 
following conditions: 

(a) The passenger shall be given 
notice that complies with Part 253 not 
later than the time that he or she checks 
in for travel on a segment in interstate 
or overseas air transportation; 
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(b) The portion of the ticket that 
relates to any flight segments in 
interstate or overseas air transportation 
shall be fully refundable without 
penalty, and the passenger shall be 
given conspicuous notice of that fact. 
Phyllis T. Kaylor, 

Secretary. 
[FR Doc. 83-1868 Filed 1-21-83; 8:45 am| 
BILLING CODE 6320-01-M 


14 CFR Part 254 


[Docket Nos. 40366, 38621; Amdt. No. 1; 
Reg. ER~1316] 


Domestic Baggage Liability; Approval 
By Office of Management and Budget 


AGENCY: Civil Aeronautics Board. 
ACTION: Final rule. 


SUMMARY: This final rule gives notice 
that the Office of Management and 
Budget (OMB) has approved the notice 
requirements contained in new Part 254 
of the Board's Economic Regulations, 
“Domestic Baggage Liability.” This 
approval has been granted through 
December 31, 1985. OMB approval is 
required under the Paperwork Reduction 
Act of 1980. 


DATES: Adopted: January 19, 1983. 
Effective: December 20, 1982. 


FOR FURTHER INFORMATION CONTACT: 
Linda K. Koman, Data Requirements 
Section, Information Management 
Division, Office of Comptroller, Civil 
Aeronautics Board, 1825 Connecticut 
Avenue, NW., Washington D.C. 20428, 
(202) 673-6042. 


PART 254—[AMENDED] 


Accordingly, the Civil Aeronautics 
Board amends Part 254 of its Economic 
Regulations (14 CFR Part 254) by adding 
a note at the end of the table of contents 
to Part 254 to read: 

Note.—The notice requirements contained 
in § 254.4 have been approved by the Office 
of Management and Budget under number 
3024-0060. 


This amendment is issued by the 
undersigned pursuant to delegation of 
authority from the Board to the 
Secretary in 14 CFR 385.24(b). (Sec. 204 
of the Federal Aviation Act of 1958, as 
amended, 72 Stat. 743; 49 U.S.C. 1324). 


By the Civil Aeronautics Board. 


Phyllis T. Kaylor, 
Secretary. 


[FR Doc. 83-1877 Filed 1-21-83; 8:45 am] 
BILLING CODE 6320-01-M 
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14 CFR Part 399 


[Policy Statements, Dockets 37982, 40584; 
Order 82-12-67] 


Statements of General Policy 


AGENCY: Civil Aeronautics Board. 


ACTION: Termination of rulemaking by 
Order 82-12-67. 


sumMARY: The CAB is closing two 
dockets concerning domestic passenger 
fare flexibility. The rulemakings had 
proposed several changes in the zones 
in which airlines could raise or lower 
fares without CAB approval. The CAB's 
fare-setting authority ended on January 
1, 1983, mooting the issues involved. 
DATES: Effective: December 16, 1982. 
Adopted: December 16, 1982. 

FOR FURTHER INFORMATION CONTACT: 
Joseph A. Brooks, Office of the General 
Counsel, Civil Aeronautics Board, 1825 
Connecticut Avenue, N.W., Washington, 
D.C. 20428; (202) 673-5442. 

SU ?PLEMENTARY INFORMATION: 


List of Subjects in 14 CFR Part 399 


Administrative practice and 
procedure, Advertising, Air carriers, 
Antitrust, Archives and records, 
Consumer protection, Freight 
forwarders, Grant programs— 
Transportation, Hawaii, Motor carriers, 
Puerto Rico, Railroads, Reporting 
requirements, Travel agents, and Virgin 
Islands. 


By the Civil Aeronautics Board. 
Phyllis T. Kaylor, 
Secretary. 


Order 


Adopted oy che Civil Aeronautics 
Board at its office in Washington, D.C., 
on the 16th day of December, 1982. 

In the matter of Domestic Passenger 
Fare Flexibility; Dockets 37982, 40584. 

In a Notice of Proposed Rulemaking 
dated April 1, 1982 (PSDR-74, Docket 
40584), we asked for comments on three 
possible ways of changing the Board's 
domestic passenger fare flexibility rules. 
These three options were intended as a 
means of assisting the transition to the 
end of all domestic fare regulation on 
January 1, 1983. 

Several interested parties filed 
comments on the apparent merits and 
demerits of each option. However, we 
did not take action on any of the options 
primarily because the Air Traffic 
Controllers’ strike placed added 
constraints upon the airline system 
which would have prevented an 
accurate test of the free market system. ' 


‘See Order 82-11-33, November 5, 1962, which 
denied the application of United Airlines for 
emergency exemption from application of the SIFL. 


On May 20, 1982, Wien Air Alaska, 
Inc. petitioned us (Docket 37982) to 
amend our Policy Statements? so that 
the same rules applicable to fare 
flexibility within the 48 contiguous 
states and between the Mainland and 
Puerto Rico/ Virgin Islands, Hawaii and 
Alaska would apply to fares within 
Alaska. On June 4, 1982, Kodiak 
Western Alaska Airlines, Inc. filed an 
answer in support of Wien’s petition. 
However, we also did not take any 
action on this petition mainly because 
carriers were permitted to file intra- 
Alaska fares above the fixed ceiling 
levels if adequate economic justification 
was provided. 

On January 1, 1983, the Board's 
authority over domestic passenger fares 
expires, thus ending regulatory control 
of all domestic pricing and placing 
maximum reliance on competitive 
market forces. Under these 
circumstances we believe that the 
dockets above should be closed. 

Accordingly, we close Dockets 37982 
and 40584. 

By the Civil Aeronautics Board. 

Phyllis T. Kaylor, 

Secretary. 

[FR Doc. 83-1867 Filed 1-21-83; 8:45 am] 
BILLING CODE 6320-01-M 





FEDERAL TRADE COMMISSION 
16 CFR Part 460 


Trade Regulation Rule; Labeling and 
Advertising of Home Insulation. 


AGENCY: Federal Trade Commission. 


ACTION: Denial of petitions for 

exemption covering sellers of mobile 
homes, and notice of lifting of temporary 
partial stay. 


SUMMARY: The Federal Trade 
Commission has decided to deny 
petitions for exemption from § 460.16 of 
its trade regulation rule on the labeling 
and advertising of home insulation (16 
CFR Part 460) insofar as it applies to 
sellers of mobile homes. In connection 
with its decision, the Commission also 
has decided to lift the temporary partial 
stay of § 460.16 which it previously 
issued to mobile home sellers (45 FR 
68927). The Commission has decided 
that consideration of an exemption from 
§§ 460.18 and 460.19 of the Rule as it 
applies to mobile home sellers should be 
included in the Commission's separate 
consideration of a petition for 


? Regulations PS-96, adopted July 14, 1980, and 
PS-98, adopted October 21, 1980, established 
broader zones of flexibility for various interstate 
and overseas ratemaking entities, but did not 
include the intra-Alaska entity. 


exemption from those sections for all 
new home sellers filed by the National 
Association of Home Builders. 


DATE: Effective date of lifting of 
temporary partial stay of § 460.16: 
February 23, 1983. 


FOR FURTHER INFORMATION CONTACT: 
Kent C. Howerton, 202-376-2891, 
Attorney, Division of Enforcement, 
Bureau of Consumer Protection, Federal 
Trade Commission, Washington, D.C. 
20580. 


SUPPLEMENTARY INFORMATION: 


I. Background 


Briefly stated, the major provisions of 
the Federal Trade Commission's Trade 
Regulation Rule Concerning the Labeling 
and Advertising of Home Insulation 
(hereinafter cited as “the R-value Rule” 
or “the Rule”), 16 CFR Part 460, require: 
(1) That home insulation manufacturers 
use standardized test procedures to 
determine the R-values of their products, 
and that they disclose R-values and 
related information on package labels 
and fact sheets distributed to installers 
and other retail sales outlets; (2) that 
home insulation installers and other 
retail sellers make the fact sheets 
available to consumers prior to 
purchase; (3) that home insulation 
installers make written disclosures to 
consumers of R-values and related 
information concerning the insulation 
installed; (4) that new home sellers 
disclose in the sales contract R-values 
and related information concerning the 
insulation installed in the new home; 
and (5) that advertisers who make 
specific product and energy savings 
claims about home insulation products 
also make disclosures concerning those 
claims. The Rule became effective on 
September 29, 1980.! 

Insulation can be a very significant 
energy conservation measure. Its 
insulating capacity can be measured 
only by its R-value, which signifies the 
insulation’s degree of resistance to the 
flow of heat. No other piece.of 
information can tell the consumer how 
the insulation is likely to perform as an 
insulator, and whether the cost of the 
insulation is justified. Yet, the 
rulemaking record in this matter 
demonstrated that the home insulation 
market frequently had failed to provide 
this crucial information to consumers. In 
the Commission's opinion, the industry's 
failure systematically to provide R-value 
information prior to sale is both an 
unfair and deceptive act or practice 
within the meaning of Section 5 of the 


' Notice of effective date of rule, 45 FR 54702 
(Aug. 15, 1980). 
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Federal Trade Commission Act, 15 
U.S.C. 45(a).? 

The primary purpose of the Rule is to 
correct the failure of the home insulation 
marketplace to provide this essential 
pre-purchase information to the 
consumer. The information gives 
consumers an opportunity to compare 
relative insulating efficiencies, to select 
the product with the greatest efficiency 
and potential for energy savings, to 
make a cost-effective purchase, and to 
consider the main variables limiting 
insulation effectiveness and realization 
of claimed energy savings.*® 

As to sales of new homes, the 
Commission found in the original 
rulemaking proceeding that new home 
buyers will spend additional money on 
insulation if they are advised to do so by 
sellers. The Commission also found that 
new home sellers, in turn, were 
capitalizing on this heightened consumer 
interest in energy conservation by 
advertising the energy efficient features 
of their homes. 

The Commission noted that the 
amount of insulation installed in the 
home may significantly affect the 
consumer's decision to buy. The 
Commission decided that, in this context 
no less in the context of an insulation 
purchase alone, the R-value of the 
insulation installed in the home is a 
factor material to the consumer's 
purchasing decision. The Commission 
concluded that the disclosure of this 
information will permit the new home 
buyer to evaluate the energy efficiency 
of his or her home, thereby furthering 
the national policy of energy 
conservation.‘ 

Three trade associations representing 
various interests in the mobile home 
industry filed petitions with the 
Commission for an exemption from the 
Rlule.* Petitioner National Manufactured 
Housing Federation (“NMHF’”) is an 
organization of twenty-two state and 
regional associations, representing 
mobile home retailers, community 
owners, and developers. Petitioner 
Manufactured Housing Institute, Inc. 
(“MHI”) is a national trade association 
for mobile home manufacturers and 


?Statement of Basis and Purpose, 44 FR 50218, 
50221-25. 

3Jd., at 50218. 

‘Id., at 50232. 

5 The exemption requests are filed in the public 
record of FTC File No. 215-59 as Document 
Numbers X-8, X-9, X-10, X-11, and X-12. Because 
one petitioner submitted a supplement, X-11, and 
because another petitioner requested the exemption 
twice, X-8 and X-10, there are five filings instead of 
three. 

All documents cited by Document Number or by a 
letter and page designation (e.g., L/1201) in these 
footnotes are filed and available for public 
inspection in FTC File No. 215-59. 


suppliers. Petitioner Indiana 
Manufactured Housing Association 
(“IMHA”) is a trade association 
representing mobile home 
manufacturers and retailers in Indiana. 
Although the petitioners filed separate 
exemption requests, the petitions raise 
identical issues. Cumulatively, the 
petitions request an exemption from 
every requirement of the Rule which 
could apply to the sale of mobile 
homes.® The Commission is treating all 
the petitions together as a petition for a 
total exemption from all requirements of 
the Rule. 

Based on petitioners’ assertions, the 
Commission granted a temporary stay of 
§ 460.16 with respect to mobile home 
sellers, pending a final Commission 
determination on the petitions for 
exemption from the Rule.’ Section 460.16 
requires “new home” sellers, including 
mobile home sellers, to disclose in the 
sales contract the type, thickness, and 
R-value of any insulation installed in 
each part of the home. The Commission 
denied a stay of other sections of the 
Rule applicable to mobile homes, 
including §§ 460.18 and 460.19 which are 
triggered only if the advertiser 
disseminates insulation ads or savings 
claims. 

In response to the petitioners’ 
requests for a stay, the Commission 
temporarily stayed § 460.16 of the Rule 
insofar as it applies to mobile home 
sellers, after it weighed the likelihood of 
success on the merits, the harm to 
petitioners, and the public interest.* The 
Commission's decision rested on the 
following premises argued by the 
petitioners: a Department of Housing 
and Urban Development (“HUD”) 
minimum standard for mobile homes 
had become the industry's maximum 
performance standard; nearly all mobile 
homes contain the same type and 
amount of insulation; and, because of 
certain design characteristics of a 
mobile home, no manufacturer is likely 
to offer options with increased amounts 
of insulation. Presumably, if these 
premises were correct, the primary 
purpose of the Rule, i.e., to correct the 
failure of the marketplace to provide 
essential pre-purchase information to 
the consumer, would not be served by 
application of § 460.16 to mobile home 
sellers; sellers of mobile homes would 
not compete with respect to the thermal 


* All three petitioners request an exemption from 
§ 460.16 of the Rule (required disclosures in sales 
contracts). Petitioners NMHF and IMHA also 
request an exemption from §§ 460.18 and 460.19 
(required disclosures in promotional materials). 

7 Notice of temporary partial stay, 45 FR 68927 
(Oct. 17, 1980). The stay was made effective as of 
September 29, 1980. 

5 Jd. 
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performance of the insulation in their 
mobile homes even if the Rule applied to 
them. 


After the Commission granted the 
stay, the preliminary results of an 
investigation by the Commission’s staff 
suggested that, contrary to petitioners’ 
assertions, mobile home manufacturers 
do offer a variety of insulation packages 
to potential buyers.® The availability of 
optional “energy packages” suggests 
that R-value information may be a 
valuable consumer tool for comparison 
shopping in the mobile home area.’® As 
the Commission noted in its Statement 
of Basis and Purpose for the Rule, the 
amount of insulation installed in a new 
home may significantly affect the 
consumer's decision to buy." If mobile 
home sellers offer a variety of insulation 
options, the R-value of the insulation 
may be a factor material to the 
consumer's purchase decision. 

In view of the conflict between the 
petitioners’ assertions in support of the 
exemption and the preliminary results of 
the Commission staff's investigation, the 
Commission solicited public comments 
on whether to grant an exemption from 
the Rule to mobile home manufacturers 
and retailers.'? The request for public 
comment noted specifically the factual 
conflict and raised questions which 
addressed issues concerning the 
conflict.** In addition, the Commission 
stated in the notice that, with regard to 
requirements of the Rule other than 
§ 460.16, such as § 460.18, and 460.19, 
petitioners had not directly addressed 
why they should be exempted from 
them. 


®Invitation for Public Comment on Petitions for an 
Exemption from the Commission's Trade Regulation 
Rule on Labeling and Advertising of Home 
Insulation, 46 FR 41080, 41081 (Aug. 14, 1981). 

mid, 

"See note 2, supra, at 50232. 

12See note 9, supra. 

8The following questions were raised: 

—Should petitioners be exempt from § 460.18 and 
460.19, which apply if ads contain certain triggering 
claims or energy-savings claims about an insulation 
product? 

—To what extent do the construction standards 
issued by HUD effectively provide the information 
necessary for home buyers to evaluate the thermal 
efficiency of insulation in mobile homes? 

—Are consumers interested in buying mobile 
homes which are more energy efficient than those 
which meet present HUD standards? 

—To what extent do mobile home sellers offer a 
variety of insulating options? 

—Is R-value information about insulation 
presently advertised to prospective purchasers of 
mobile homes? 

—To what extent are potential mobile home 
buyers also potential site-built home buyers? 

—What would disclosure of insulation R-value 
cost the mobile home industry? 

—/d. at 41081. 
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Il. The Legal Standard for Exemption 


Section 18 (g)(2) of the FTC Act states 
the statutory test for granting an 
exemptoin from a trade regulation rule: 


if, on its own motion or on the basis of a 
petition * * * the Commission finds that the 
application of a rule * * * to any person or 
class of persons is not necessary to prevent 
the unfair or deceptive act or practice to 
which the rule relates, the Commission may 
exempt such person or class from all or part 
of such rule. ™* 


Thus, the statute does not require the 
Commission to reconsider issues it 
explicitly considered and decided when 
it promulgated the Rule; it rather seeks 
to direct the Commission's attention to 
the “exception” to the Rule argued by 
the petitioners. 

In issuing the Rule, the Commission 
specifically decided that “new homes” 
should be covered.** The Rule is 
designed to provide consumers with a 
standard measurement of thermal 
efficiency that they can use to compare 
insulation products and to purchase the 
insulation product that matches their R- 
value needs. '* The Commission required 
disclosure of insulation R-values and 
related information concerning new 
homes because it determined that the R- 
value of the insulation installed in a new 
home is a material factor in the 
consumer's house buying decision, and 
that the pre-purchase disclosure of R- 
value in sales contracts would therefore 
enable the new home buyer to evaluate 
the energy efficiency of his or her 
home. ?7 

Absent a reasonable basis to 
distinguish mobile homes from other 
homes in relation to the need for 
insulation R-value disclosures prior to 
sale, the Commission was justified in 
assuming the mobile homes belonged in 
the class of “new homes” covered by the 
Rule. Although petitioners did not 
participate in the rulemaking 
proceedings, members of the modular 
home industry did participate and 
addressed issues relating to disclosures 
by new home sellers. '* Modular homes 
are very similar to mobile homes. 
According to a brochure published by 
one petitioner, the only material _ 
difference between a “mobile” home 
and a “modular” home is the 


415 U.S.C. 57a(g)(2). 

© See note 2, supra, at 50232. 

‘67d. at 50218. 

"Id. at 50232. 

'SDonald L. Gilchrist, President, National 
Association of Home Manufacturers. FTC File No. 
215-59, pages L/1201-03 and T/1371-415; R-Anell 
Homes, Inc., Document No. J-7; Boise Cascade. 
Manufactured Housing Division, Eastern 
Operations, Document No. J-17. 


construction code to which the home 
has been built.?9 


Ill. Analysis 


A total of twenty-eight (28) comments 
were submitted. Two, submitted after 
the end of the comment period, were not 
included in the Commission’s analysis of 
the exemption request. Of those 
remaining, twenty-three (23) took a 
position on whether or not to grant an 
exemption: Fifteen (15) opposed granting 
any exemption; seven (7) supported a 
complete exemption; and one (1) 
proposed an exemption only from 
§ 460.16. Of the three petitioners, only 
MHI and NMHF filed comments. Finally, 
two (2) comments did not address the 
exemption question but raised the issue 
of whether or not the retail installment 
sales contract used for mobile homes is 
a “sales contract” as the term is used in 
§ 460.16. 


A. Disclosures in Sales Contract. 


After carefully considering the record, 
including the petitions, staff 
submissions, and public comments, the 
Commission does not believe that 
petitioners have sustained the burden of 
the test in Section 18(g)(2) of the FTC 
Act concerning an exemption from 
§ 460.16 of the rule. When the 
Commission stayed § 460.16, it relied on 
petitioners’ assertions that the HUD 
standard had become a maximum 
standard for the industry and that all 
manufacturers were building mobile 
homes with the same insulation R-value. 
Requiring an industry member to 
disclose information which is uniform 
for all industry members would not 
promote informed comparative decision 
making in that industry's marketplace. 
Based on the record, as discussed ‘ 
below, the Commission now believes 
that is not the case in the mobile home 
industry. 

In addition, a rationale that all 
manufacturers are building mobile 
homes with the same insulation R-value 
does not take into account a market 


‘which includes not only mobile homes 


but also modular homes and site-built 
homes. Commenters supporting the 
exemption argued that there is no 
competition, or very little competition, 
between mobile homes and site-built 
homes.”° No mention, however, was 


19MHI's Quick Facts About the Manufactured 
Housing Industry, Document No Y-42, at 2: 

For purposes of this publication the terms 
“mobile” and “modular” are used interchangeably 
because the only material difference between the 
two is the construction code to which the home has 
been built. 

2° Manufactured Housing Institute, Document No. 
Y-54; National Manufactured Housing Federation, 
Inc., Document No. Y-55. 
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made of modular homes. One 
commenter opposing the exemption 
argued that consumers should be 
informed about the large difference in 
insulation R-values between site-built 
homes and mobile homes.”! 

Because of the limited information in 
the Commission’s possession in this 
proceeding, the Commission cannot 
assess the extent of competition among 
sellers of mobile homes, modular homes, 
and site-built homes. Nevertheless, the 
Commission believes that the 
determination that there are a variety of 
home insulation options in mobile 
homes precludes the need to address the 
competition issue. The variety of home 
insulation options available allows for 
useful, comparative decision making by 
consumers who are only shopping in the 
mobile home market. 

1. Insulation Options Available. The 
Commission's staff placed mobile home 
advertisements on the public record. 
These advertisements show that there 
are a variety of home insulation options 
for mobile homes from which consumers 
can choose. The Commission's 
invitation for public comment raised this 
issue.*? None of the commenters 
challenged the conclusion that 
insulation R-value options are available. 

On the other hand, petitioners MHI 
and NMHF argue a different issue 
concerning the ads: that the ads were 
placed on the record to show that 
mobile home manufacturers and dealers 
advertise to consumers, whereas the ads 
were directed solely to dealers.”* 

Accepting arguendo that none of the 
promotional materials which staff 
placed on the public record were 
available to consumers, and that 
advertised R-values were only intended 
to induce mobile home retailers to buy 
from specific mobile home 
manufacturers, these materials 
nevertheless indicate that there are 
insulation options available and that 
there are different levels of insulation R- 
value available in mobile homes for 
consumers to consider. Indeed, although 
some degree of variety or options is 
present in this industry, commenters 
supporting and opposing the exemption 
agree that R-values are seldom 
disclosed to the public.** However, the 


*! Rural America, Document No. Y-53. 

2 See note 9, supra, at 41081. 

23 Manufactured Housing Institute, Document No. 
Y-54; National Manufactured Housing Federation, 
Inc., Document No. Y-55. 

**Rural America, Document No. Y-53; 
Manufactured Housing Institute, Document No. Y- 
54; National Manufactured Housing Federation, Inc., 
Document No. Y-55. 





2972 


primary purpose of the Rule is to correct 
the failure of the marketplace to provide 
essential pre-purchase information 
about R-values to consumers. Failure to 
disclose R-value is not a basis for an 
exemption, but a basis for the Rule. 

Among the advertisements placed on 
the record by the Commission's staff, 
there are a range of R-values and 
insulation options: R-values for floors 
range from 11 to 19, for walls from 7 to 
19, and for ceilings from 11 to 45. 

2. Heat Loss Certificate and HUD 
Standard. Even if a variety of insulation 
options are available, the contract 
disclosures required by § 460.16 of the 
Rule may be unnecessary if other 
regulations already accomplish the 
purposes for which § 460.16 is intended. 
According to all the commenters who 
support the exemption, the HUD 
standard is such a regulation.”® 
NMHF states it thus: 


Because HUD's regulation of the mobile 
home industry provides not only energy 
efficiency disclosures to the purchaser but 
also mandatory energy standards, the FTC 
Home Insulation Rule represents unnecessary 
additional regulation over the mobile home 
industry.?” 


Commenters also assert that the “heat 
loss certificate” or “heating certificate” 
(hereinafter cited as “the certificate”) is 
the means by which energy efficiency 
disclosures are made in the mobile home 
industry.”* The certificate is posted in 
every new mobile home. According to 
MHI, because disclosures are made with 
respect to the energy efficiency of 
Manufactured homes by the heat loss 
certificate, the mobile home industry 


75 Young American Homes has R-11 floor. R-11 
walls, R-21 ceiling. Document No. Y-29. Dupont 
Homes has a home with R-12 floor, R-13 walls, R- 
17 ceiling, and another with R-11 floor, R-9 walls, 
R-19 ceiling. Document No. Y-27. EZ Space 
Manufacturing has R-19 floor, R-19 walls, R-38 
ceiling. Document No. Y-22. Rochester has R-19 
floor, R-19 walls, R-45 ceiling. Document No. Y-17. 
Champion Home Builders offers an “Extra 
Insulation Package Offered at Additional Cost,” but 
does not disclose the R-value. Document No. Y-32. 
Patriot Homes, Inc., has a standard R-11 floor, R-7 
walls, R-11 ceiling; it has an option for R-11 floor, 
R-11 walls, R-18 ceiling, and a second option 
for R-11 floor, R-11 walls, R-22 ceiling. Rual 
America, Document No. Y-53. Friendship Industries, 
Inc., has an “Ultra Energy Savings Package” which 
consists of R-18 floor, R-19 walls, R-33 ceiling. id. 

6 Manufactured Housing Institute, Document No. 
Y-54; National Manufactured Housing Federation, 
Inc., Document No. Y-55; Texas Manufactured 
Housing Association, Document No. Y-57; National 
Manufactured Housing Finance Association, 
Document No. Y-59; Florida Power Corporation, 
Document No. Y-61; Western Manufactured 
Housing Institute, Finance Committee, Document 
No. Y-65; General Electric Credit Corportation, 
Document No. Y-72. 

27 National Manufactured Housing Federation, 
Inc., Document No. Y-55, at p. 5. 

** Manufactured Housing Institute, Document No. 
Y-54; National Manufactured Housing Federation, 
Inc., Document No. Y-55. 


does not commit any of the unfair or 
deceptive acts or practices which the 
Commission envisioned when it 
promulgated § 460.16 of the Rule.” 


Non-industry commenters argue that 
the heat loss certificate is not a very 
clear or simple document.*° Although 
these commenters bring into question 
broader issues regarding the heat loss 
certificate, the Commission believes that 
it is unnecessary for the Commission to 
consider such broad issues in this 
proceeding. 

The Commission does not believe that 
the HUD mandated information 
provides comparative insulation 
information by which a consumer can 
choose between competing mobile 
homes.*! When it promulgated the Rule, 
the Commission determined that the 
amount of insulation installed in a new 
home may significantly affect the 
consumer's decision to buy. It decided 
that, in the new home context no less 
than in the context of an insulation 
purchase alone, the R-value of the 
insulation installed in the new home is a 
factor material to the consumer's 
purchasing decision. Thus, the 


29 Manufactured Housing Institute, Document No. 
Y-54, at pp. 3-8 

%°Rural American, Document No. Y—53; 
Community Action Program, Belknap—Merrimack 
Counties, Inc., Document No. Y-58; Mineral 
Insulation Manufacturers Association, Document 
No. Y-73; Housing Assistance Council, Inc., 
Document No. Y-77._ 

3! The HUD mandated heating certificate includes 
the following information 


HEATING CERTIFICATE 
Home Manufacturer-—— 
Plant Location——————- 
tome Model 
(Include Winter Climate Zone Map) 


This mobile home has been thermally insulated to 
conform with the requirements of the Federal 
Mobile Home Construction and Safety Standards 
for all locations within climatic Zone—————. 


Heating Equipment Manufacturer-——_——— 
Heating Equipment Model—_————— 


The above equipment has the capacity to 
maintain an average 70° F temperature in this home 
at outdoor temperatures of —F. 

To maximize furnace operating economy and to 
conserve energy it is recommended that this home 
be installed where the outdoor winter design 
temperature (97 %%) is not higher than — degrees 
Fahrenheit. 1 

The above information had been calculated 
assuming a maximum wind velocity of 15 MPH at 
standard atmospheric pressure. 

1. The temperature to be specified shall be 20° F 
or 30% of the design temperature difference, 
whichever is greater, added to the temperature 
specified as the heating system capacity 
certification temperature without storm windows or 
insulating glass for Zone I and with storm windows 
or insulating glass for Zones II and III. Design 
temperature difference is 70 minus the heating 
system capacity certification temperature in degrees 
Fahrenheit. 


Mobile Home Construction and Safety Standards, 
40 FR 58752, at 58769 (Dec. 18, 1975). 
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Commission concluded that the 
disclosure of R-value information about 
the insulation will permit the new home 
buyer to evaluate the energy efficiency 
of the home, thereby furthering the 
national policy of energy conservation 
and facilitating comparison buying.*” 

The HUD mandated heating 
certificate, on the other hand discloses 
only that the mobile home has been 
constructed in compliance with 
minimum thermal standards and that it 
should be used only in a certain 
geographical zone of the United States 
so that the heating equipment can 
maintain at least a minimum tempeature 
inside the home. The certificate contains 
no information about the R-value of the 
insulation in the mobile home, or any 
other information which would enable 
the potential purchaser to compare the 
thermal efficency of one mobile home to 
another. 

If the heat loss certificate fails as an 
adequate substitute for the disclosures 
required by the Rule, the mandatory 
HUD standard alone cannot justify an 
exemption from § 460.16. The HUD 
mobile home standard, as well as most 
state and local building codes, may 
require some insulation in mobile 
homes; in addition, other HUD 
regulations, the Minimum Property 
Standards, provide minimum levels of 
insulation for any new homes that are 
constructed under HUD programs or 
with HUD financial backing.** 
Nevertheless, in its Statement of Basis 
and Purpose, the Commission found that 
minimum performance standards which 
do not require R-value disclosures to 
new home purchasers are insufficient.* 

3. Industry Structure. Petitioners MHI 
and NMHF have argued in their 
petitions and comments that, because 
the independent mobile home retailers 
have no direct knowledge of or control 
over the insulation installed in the 
mobile home by the mobile home 
manufacturer, the structure of the 
mobile home industry is at variance 
with the market structure presumed by 
Section 460.16 of the Rule. As stated by 
NMHF: “Because the mobile home 
retailer has no control over or direct 
knowledge of the insulation installed in 
the mobile home he sells, he cannot be 
expected to place the required R-value 
information in each of his sales 
contracts. *® 
32 See note 2, supra, at 50232. 

*3 Lawrence G. Spielvogel, Inc., Document No. Y- 
56. 
% See note 2, supra, at 50232. 


*° National Manufactured Housing Federation, 
Inc., Document No. Y-55, at p.7. 
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In the Commission's view, this 
argument has no merit in the context of 
the rule’s requirements, and it already 
has been rejected by the Commission. 
Section 460.8 of the Rule states: “[I]f you 
are not a manufacturer [of insulation] 
you can rely on the R-value data given 
to you by the manufacturer, unless you 
know or should know that the data is 
false or not based on the proper tests.” 
The manufacturers of mobile homes, the 
same as insulation retailers and 
installers and other new home sellers, 
may rely on the R-value data provided 
by the insulation manufacturers. That 
data includes the type, R-value and 
thickness of the insulation used in the 
construction of the mobile home. The 
mobile home manufacturer in turn can 
relay that data to the retailer, who may 
rely on the information unless he or she 
knows it to be false. The transmittal of 
information poses a minimal burden on 
mobile home manufacturers and 
retailers, and can be accomplished 
within the sales distribution system of 
the mobile home industry. 

While independent mobile home 
retailers must rely on R-value 
information transmitted to them, so too 
must insulation retailers and installers 
and site-built home builders and mobile 
home manufacturers rely on information 
given to them by manufacturers of 
insulation. Whether there are two links 
or three links in the distribution chain, 
any party who is not a manufacturer of 
insulation and who relies on the 
information from the insulation 
manufacturer in good faith is protected. 
Therefore, the Commission does not 
believe that the market structure of the 
mobile home industry warrants an 
exemption from § 460.16 of the Rule. 

4. Cost to Mobile Home Industry. The 
Commission specifically requested 
comments about the cost which would 
be incurred by the mobile home industry 
in complying with § 460.16 of the Rule. 
One commenter observes that disclosing 
R-value is less burdensome for mobile 
home manufacturers than for site-built 
home builders because there are many 
mobile homes of the same type built by 
each mobile home manufacturer. *® 

The only specific references to cost 
made by industry members in their 
comments deal with the costs that 
would be incurred by requiring R-value 
disclosure in the installment sales 
contract. One commenter argued that 
state statutes and major lending 
institutions control the specific language 
or provisions of the retail sales contract 
which mobile home retailers are 
required to use and that, if disclosure 


“Lawrence G. Spielvogel, Inc., Document No. Y- 
56 


was required in these contracts, the 
industry would lose this major source of 
financing.*’ 

A second comment contains the only 
cost figures which were submitted. 
These cost figures deal only with the 
changing of the retail installment sales 
contracts currently in use. The 
commenter estimates that the total 
expense for disclosing R-value 
information on mobile home installment 
sales contracts “would undoubtedly 
exceed $1,000,000.” ** He suggested that 
the Commission should clarify the term 
“sales contract” to include the 
traditional purchase order contract 
utilized in mobile home sales instead of 
just the retail installment sales contract 
which is typically used as the financing 
document for the transaction. ** 

Therefore, concerning costs the Rule 
may impose upon the mobile home 
industry, commenters cited only costs 
associated with a perceived need to 
change the retail installment sales 
contract. However, the Rule does not 
require that disclosure be made in a 
retail installment sales contract. Section 
460.16 of the Rule states only that 
disclosure must be made “in every sales 
contract.” The Commission's staff 
already has given informal advice that 
the disclosures may be made in a 
separate document attached to the sales 
contract.*° The Commission affirms the 
staff's informal advice. Similarly, the 
disclosures may be made in the 
purchase order contract instead of in the 
retail installment sales contract. Lastly, 
no evidence has been submitted to show 
that costs for mobile home sellers to 
comply with the Rule are peculiarly high 
compared with those incurred by others 
who are covered by the Rule. 


B. Disclosures in Advertising. 


When the Commission requested 
public comments, it noted that 
petitioners had not directly addressed 
the issue of why mobile home sellers 
should be exempted from §§ 460.18 and 
460.19 of the Rule. Sections 460.18 and 
460.19 require disclosure in — 
advertisements only if the advertiser 
makes certain triggering claims, 
including savings claims, about an 
insulation product. The Commission's 
staff has given informal advice that 
these sections apply to mobile home 
sellers and other new home sellers who 
make the triggering claims about the 


*’ Texas Manufactured Housing Association. 
Document No. Y-57. 

** Lawrence J. Kettenback, Jr., Document No. Y- 
70. 

9 Id. 

* Staff compliance guidelines, 45 FR 68920, at 
68925 (Oct. 17, 1980). 
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insulation in the mobile home or other 
new home.*! The Commission agrees. 

Beyond arguing that the 
aforementioned HUD standard does or 
does not justify an exemption from these 
sections, commenters did not closely 
examine the requirements of these 
sections as they apply to mobile home 
advertisers. In a separate petition for an 
exemption, however, the National 
Association of Home Builders (“NAHB”) 
has requested an exemption for new 
home sellers from part or all of the 
requirements of §§ 460.18 and 460.19. 
The Commission tentatively has decided 
to grant new home sellers, including 
mobile home sellers, an exemption from 
portions of §§ 460.18 and 460.19. *? The 
Commission believes that its decision in 
response to the NAHB petition should 
also determine the question of an 
exemption from these sections for 
mobile home sellers. 


-IV. Conclusions and Decision 


The Rule’s primary purpose is to 
correct the failure of the marketplace to 
provide essential pre-purchase 
information about R-values to 
consumers. In an initial belief that there 
was no significant difference in the R- 
value of insulation installed in 
competing mobile homes, the 
Commission granted members of the 
mobile home industry a stay of § 460.16 
of the Rule. If uniform insulation R- 
values existed for all mobile homes, the 
purchasing decision of consumers 
shopping for a mobile home would not 
be affected by disclosure of insulation 
R-values. However, the Commission has 
found that there exists a variety of home 
insulation options for mobile homes. 
This variety extends not only among 
different mobile home manufacturers 
but also among the options offered by 
individual mobile home manufacturers. 

The Commission also evaluated 
whether the Rule would duplicate the 
HUD standard and its required heat loss 
certificate. All housing is subject to 
some form of local or federal standards; 
that mobile homes are subject to the 
HUD standard should not preclude 
mobile home sellers from disclosing 
comparative information under the Rule. 
While refraining from judging the heat 
loss certificate itself, the Commission 
believes that the certificate’s disclosures 
are neither the same as the Rule’s nor an 
adequate substitute for the disclosures 
required by the Rule. 

The Commission next evaluated the 
structure of the mobile home industry 


*! Id. at 68926. 
** Temporary partial stay of rules and request for 
comments, 47 FR 29830 (July 9, 1982). 
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and the costs that the Rule may impose 
upon the industry. The Commission 
believes that in neither case will an 
undue burden be imposed upon the 
mobile home industry. 

Concerning the costs associated with 
the perceived need to change the retail 
installment sales contract, the 
Commission points out that the 
disclosures required by § 460.16 can be 
made in the purchase order contract or 
in a separate document attached to the 
sales contract instead of in the retail 
installment sales contract. 

In view of all of these reasons, the 
Commission has decided to deny the 
petition insofar as it requests an 
exemption from § 460.16 for mobile 
home sellers, and to lift the stay of 
§ 460.16 which it granted to members of 
the mobile home industry. The stay will 
be lifted on February 23, 1983. 

With regard to §§ 460.18 and 460.19, 
the Commission’s decision in response 
to the NAHB petition * also will 
determine the question of exemption 
from these sections for mobile home 
sellers. 


List of Subjects in 16 CFR Part 460 
Advertising, Insulation, Labeling, 
Trade practices. 
By direction of the Commission. 
Carol M. Thomas, 
Secretary. 


{FR Doc. 83-1869 Filed 1-21-83; 8:45 am] 
BILLING CODE 6750-01-M 


DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 


Office of the Assistant Secretary for 
Fair Housing and Equal Opportunity 


24 CFR Part 115 


[Docket No. R-83-984] 


Recognition of Substantially 
Equivalent Laws 


Correction 


In FR Doc. 83-754 beginning on page 
1190 in the issue of Tuesday, January 11, 
1983, on page 1191, third column, 

§ 115.11, first entry under “Localities”, 
“Phoenix, AR” should read “Phoenix, 
AZ”. 


BILLING CODE 1505-01-M 


°id 


DEPARTMENT OF TRANSPORTATION 
Coast Guard 


33 CFR Part 117 
[CGD13 82-09] 


Drawbridge Operation Regulations; 
South Fork Wiliapa River, Wash. 


AGENCY: Coast Guard, DOT. 
ACTION: Final rule. 


sumMaARY: At the request of the 
Burlington Northern Railroad Company, 
the Coast Guard is changing the 
regulations governing the railroad 
drawbridge across the South Fork 
Willapa River, mile 0.3, at Raymond, 
Wash., by requiring 24-hours advance 
notice for openings. This change is being 
made because of a steady decrease in 
requests for opening the draw. This 
action will relieve the bridge owner of 
the burden of having a person 
constantly available to open the draw 
and still provide for the reasonable 
needs of navigation. 

EFFECTIVE DATE: This rule becomes 
effective on February 23, 1983. 

FOR FURTHER INFORMATION CONTACT: 
John E. Mikesell, Chief Bridge Section, 
Aids to Navigation Branch, Thirteenth 
Coast Guard District (Telephone: (206) 
442-5864). 

SUPPLEMENTARY INFORMATION: On 
October 7, 1982, the Coast Guard 
published a proposed rule, (47 FR 44346) 
concerning this amendment. The 
Commander, Thirteenth Coast Guard 
District also published this proposal as a 
Public Notice dated October 7, 1982. In 
each notice, interested persons were 
given until November 22, 1982, to submit 
comments. 


Drafting Information 


The drafters of this rule are 
Commander Richard E. Cunningham, 
project officer, and Lieutenant 
Commander D. Gary Beck, project 
attorney. 


Discussion of Comments 


Four letters were received in response 
to the Notice of Proposed Rule Making, 


all from federal agencies. The responses - 


offered either no objection or no 
comment to the proposal. Therefore, 
there are no substantive changes being 
made in the final rule. Some minor 
editorial changes have been made for 
clarification and consistency only. Other 
than the Burlington Northern Railroad 
Company, there are no known 
businesses, including small entities, that 
would be affected by the change. There 
are only minimal economic impacts on 
navigation or other interests. Therefore, 
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an economic evaluation has not been 
prepared for this action. The Burlington 
Northern Railroad Company would 
benefit because it would be relieved of 
the burden of providing a salaried full- 
time operator for infrequent bridge 
openings. 


Economic Assessment and Certification 


These final regulations have been 
reviewed under the provisions of 
Executive Order 12291 and have been 
determined not to be major rules. They 
are considered to be nonsignificant in 
accordance with guidelines set out in 
the Policies and Procedures for 
Simplification, Analysis, and Review of 
Regulations (DOT Order 2100.5 of 22 
May 1980). As explained above, an 
economic evaluation has not been 
conducted since its impact is expected 
to be minimal. In accordance with 
section 605(d) of the Regulatory 
Flexibility Act (5 U.S.C. 605(b)), it is also 
certified that these rules will not have a 
significant economic impact on a 
substantial number of small entities. 


List of Subjects in 33 CFR Part 117 
Bridges. 
Regulations 


In consideration of the foregoing, Part 
117 of Title 33, Code of Federal 
Regulations, is amended by revising 
§ 177.770 (b)(1)(ii) and (b)(2) to read as 
follows: 


PART 117—DRAWBRIDGE 
OPERATION REGULATIONS 


§ 117.770 Willapa Harbor and navigable 
tributaries, Wash.; bridges. 


* * * * 


(b) ** * 

(1) ** * 

(ii) Burlington Northern Railroad 
Company bridge, South Fork Willapa 
River at Raymond, Washington: Two 
long blasts of a horn or whistle, 
followed quickly by one short blast. 


* * * * * 


(2) Constant attendance by draw 
tenders is not required at the State 
highway bridge across the North Fork 
Willapa River at Raymond, the State 
highway bridge across the Naselle River 
about 6 miles downstream from Naselle, 
and at the Burlington Northern railroad 
bridge across the South Fork Willapa 
River at Raymond. Vessels requiring 
openings of the State highway bridges 
shall give advance notice of not less 
than 2 hours for openings between 8 
a.m. and 5 p.m. on all days except 
Saturdays, Sundays, and federal 
holidays, and advance notice of not less 
than 8 hours for openings at any other 
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time. Vessels requiring openings of the 
Burlington Northern railroad bridge 
shall give at least 24 hours advance 
notice. The owners of the bridges shall 
keep conspicuously posted on both the 
upstream and downstream sides, in such 
a manner that they can be easily read at 
any time, summaries of the regulations 
of this section, together with notices 
stating exactly how the bridge operators 
may be reached to obtain openings of 
the bridges, including names, addresses, 
and telephone numbers. 


* (33 U.S.C. 499; 49 U.S.C. 1655(g)(2); 49 CFR 
1.46(c)(5); 33 CFR 1.05-1(g)(3)) 


Dated: January 6, 1983. 


C. F. DeWolf, 

Rear Admiral, U.S. Coast Guard, Commander, 
13th Coast Guard District. 

(FR Doc. 83-1879 Filed 1-21-83; 8:45 am] 

BILLING CODE 4910-14-M 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 81 
[A-3-FRL 2282-4; Docket No; 107WV-3] 


Designation of Areas for Air Quality 
Planning Purposes; Approval of 
Redesignation of Attainment Status 
for State of West Virginia 


AGENCY: Environmental Protection 
Agency. 
ACTION: Final rule. 


SUMMARY: This notice announces the 


Administrator's appreval in changing 
the air quality designation for the 
portions of Union and Winfield 
Magisterial Districts, west of Interstate 
Highway I-79 in Marion County, West 
Virginia to an attainment status of the 
National Ambient Air Quality Standards 
for Total Suspended Particulates (TSP). 
This change is based on eight 
consecutive calendar quarters of air 
quality data showing attainment. 
DATES: This action will be effective on 
March 25, 1983 unless notice is received 
by February 23, 1983 that someone 
wishes to submit adverse or critical 
comments. 
ADDRESSES: Written comments should 
be addressed to Mr. James E. Sydnor of 
the EPA, Region III address shown 
below. Copies of the request for 
redesignation may be examined during 
normal business hours at the following 
locations: 
U.S. Environmental Protection Agency, 
Region III, Air Programs & Energy 
Branch, Curtis Building, 6th & Walnut 


Streets, Philadelphia, PA 19106; Attn: 
Patricia Gaughan (3AW11) 

West Virginia Air Pollution Control 
Commission, 1558 Washington Street, 
East, Charleston, West Virginia 25311; 
Attn: Mr. Carl G. Beard 


FOR FURTHER INFORMATION CONTACT: 
Lillie R. Ellerbe (3AW13) 215/597-8170 
at the EPA, Region III address indicated 
above. 

SUPPLEMENTARY INFORMATION: The 
West Virginia Air Pollution Control 
Commission has submitted to the U.S. 
Environmental Protection Agency (EPA) 
a request to have the portions of Union 
and Winfield Magisterial Districts, west 
of Interstate Highway I-79 in Marion 
County, West Virginia redesignated to 
an attainment area for TSP under 
Section 107 of the Clean Air Act and 40 
CFR Part 81. 

The air quality data for July 1980 
through June 1982 from the two 
monitoring sites in Marion County both 
indicate that this area shows no 
violations of the TSP air quality 
standards. EPA has examined the air 
quality data collected from the two sites 
used to demonstrate attainment and 
found that the data were collected in 
accordance with all EPA requirements. 
Accordingly, EPA is approving the 
Commission's request for redesignation 
to attainment. 

EPA is today changing the Section 107 
attainment status designation for the 
portions of Union and Winfield 
Magisterial Districts, west of Interstate 
Highway I-79 in Marion County to an 
attainment status for TSP without prior 
proposal. The public is avised that this 
action will be effective 60 days from the 
date of this Federal Register notice. 
However, if notice is received within 30 
days from today that someone wishes to 
submit adverse or critical comments, 
this action will be withdrawn and a 
subsequent notice will be published 
before the effective date. The 
subsequent notice will withdraw the 
final action and begin a new rulemaking 
by announcing a proposal of the action 
and establishing a comment period. 


Conclusion 


The Administrator's decision to 
approve the redesignation was based on 
a determination that it meets the 
requirements of Section 107 of the Clean 
Air Act and 40 CFR Part 81, Designation 
of Areas for Air Quality Planning 
Purposes. 

As a result of EPA’s decision to 
approve this redesignation, 40 CFR Part 
81, § 81.349 is being revised as shown 
below. 

The Office of Management and Budget 
has exempted this rule from the 
requirements of Section 3 of Executive 
Order 12291. 

Under 5 U.S.C. 605(b), the 
Administrator has certified that 
redesignations do not have a significant 
economic impact on a substantial 
number of small entities. (See 46 FR 
8709). 

Under section 307(b)(1) of the Clean 
Air Act, petitions for judicial review of 
this action must be filed in the United 
States Court of Appeals for the 
appropriate circuit by (60 days from 
today). This action may not be 
challenged later in proceedings to 
enforce its requirements. (See section 
307(b)(2).) 


List of Subjects in 40 CFR Part 81 


Air pollution control, National parks, 
Wilderness areas, Intergovernmental 
relations. 

(Section 107 of the Clean Air Act (42 U.S.C. 
7407)) 
Dated: January 12, 1983. 


Anne M. Gorsuch, 
Administrator. 


PART 81—[ AMENDED] 


Part 81 of Chapter I, Title 40, Code of 
Federal Regulations, is amended as 
follows: 

Subpart C—Section 107 Attainment 
Status Designations 


§ 81.349 [Amended] 


In § 81.349, the TSP table is revised by 
changing the entry for Marion County to 
read as follows: § 81.349 West Virginia 


WEST VIRGINIA—TSP 





Designated area 





. 


In Marion County, all portions of Union and Winfield 
Magisterial Districts west of Interstate Highway I-79. 





(FR Doc. 83-1745 Filed 1-21-83; 8:45 am] 
BILLING CODE 6560-50-M 





FEDERAL EMERGENCY 
MANAGEMENT AGENCY 


44 CFR Part 67 
[Docket No. FEMA-6356] 


Final Flood Elevation Determination; 
Township of Battie Creek, Calhoun 
County, Michigan 


AGENCY: Federal Emergency 
Management Agency. 


ACTION: Deletion of final rule for the 
Township of Battle Creek, Calhoun 
County, Michigan. 


summary: The Federal Emergency 
Management Agency has erroneously 
published the final flood elevation 
determination for the Township of Battle 
Creek, Calhoun County, Michigan. This 
notice will serve to delete that 
publication. 


EFFECTIVE DATE: January 24, 1983. 


FOR FURTHER INFORMATION CONTACT: 
Dr. Brian R. Mrazik, Acting Chief, 
Engineering Branch, Natural Hazards 
Division, Federal Emergency 
Management Agency, Washington, D.C. 
20472, (202) 287-0230. 


SUPPLEMENTARY INFORMATION: As a 
result of the Township of Battle Creek's 
recent annexation to the City of Battle 
Creek, Calhoun County, Michigan, the 
Federal Emergency Management 
Agency has determined that the notice 
of final flood elevation determination for 
the Township of Battle Creek, Calhoun 
County, Michigan, published at 45 FR 
52713, on November 23, 1982, should be 
deleted. The final flood elevation 
determinations for the Township of 
Battle Creek will be incorporated into 
the City of Battle Creek’s Flood 
Insurance Study and Flood Insurance 
Rate Map. 


(National Flood Insurance Act of 1968 (Title 
XIII of Housing and Urban Development Act 
of 1968), effective January 28, 1969 (33 FR 
17804, November 28, 1968), as amended; 42 
U.S.C. 4001-4128; Executive Order 12127, 44 
FR 19367; and delegation of authority to 
Federal Emergency Management Agency) 


Issued: January 6, 1983. 
Dave McLoughlin, 
Acting Associate Director, State and Local 
Programs and Support. 
[FR Doc. 83-1808 Filed 1-21-83; 8:45 am] 
BILLING CODE 6716-03-M 


44 CFR Part 70 
[Docket No. FEMA-5909] 


Letter of Map Amendment for the City 


. Of Dekalb, Illinois Under National Flood 


Insurance Program; Correction 


AGENCY: Federal Emergency 
Management Agency. 


ACTION: Final rule, map correction. 


SUMMARY: The Federa! Emergency 
Management Agency published a list of 
communities for which maps were 
published identifying Special Flood 
Hazard Areas. This list included the 
City of DeKalb, Illinois. It has been 
determined by the Associate Director, 
State and Local Programs and Support, 
after acquiring additional flood 
information and after further technical 
review of the Flood Insurance Rate Map 
for the City of DeKalb, Illinois, that 
certain structures are not within the 
Special Flood Hazard Area. 

This map amendment, by establishing 
that the subject structures are not within 
the Special Flood Hazard Area, removes 
the requirement to purchase flood 
insurance for those structures as a 
condition of Federal or federally related 


’ financial assistance for construction or 


acquisition purposes. 
EFFECTIVE DATE: January 24, 1983. 


FOR FURTHER INFORMATION CONTACT: 
Dr. Brian R. Mrazik, Acting Chief, 
Engineering Branch, Natural Hazards 
Division, Federal Emergency 
Management Agency, Washington, D.C. 
20472 (202) 287-0230. 


SUPPLEMENTARY INFORMATION: If a 
property owner was required to 
purchase flood insurance as a condition 
of Federal or federally related financial 
assistance for construction or 
acquisition purposes, and the lender 
now agrees to waive the property owner 
from maintaining flood insurance 
coverage on the basis of this map 
amendment, the property owner may 
obtain a full refund of the premium paid 
for the current policy year, provided that 
no claim is pending or has been paid on 
the policy in question during the same 
policy year. The premium refund may be 
obtained through the insurance agent or 
broker who sold the policy, or from the 
National Flood Insurance Program 
(NFIP) at: P.O. Box 34294, Bethesda, 
Maryland 20034, Phone: (800) 638-6620 
toll free. 
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The Map amendments listed below 
are in accordance with § 70.7(b): 

Map No. 170182, Panel No. 0005A, 
published on October 6, 1980, in 45 FR 
66073, indicates that the Bio Disc 
Building, Pump Building and Generator 
Building, of the DeKalb Sanitary District, 
Wastewater Treatment Plant, located 
within Section 14, Township 40 North, 
Range 4 East of the Third Principal 
Meridian, City of DeKalb, DeKalb 
County, Illinois, as recorded in Book 120, 
Page 83, Book 181, Page 139, Book 136, 
Page 368, Book 148, Page 431, Book 297, 
Page 9, Book 395, Pages 619 through 621 
and as Document Nos. 420799 and 
419367, in the Office of the Recorder of 
Deeds of DeKalb County, Illinois, are 
located within the Special Flood Hazard 
Area. 

Map No. 170182, Panel No. 0005A, is 
hereby corrected to reflect that the 
above-mentioned structures are not 
within the Special Flood Hazard Area 
identified on September 29, 1978. The 
structures are in Zone C. 

Pursuant to the provisions of 5 U.S.C. 
605(b), the Associate Director, State and 
Local Programs and Support, to whom 
authority has been delegated by the 
Director, Federal Emergency 
Management Agency, hereby certifies 
that this rule if promulgated will not 
have a significant economic impact on a 
substantial number of small entities. 
This rule provides routine legal notice of 
technical amendments made to 
designated Special Flood Hazard Areas 
on the basis of updated information and 
imposes no new requirements or 
regulations on participating 
communities. 


List of Subjects in 44 CFR Part 70 


Flood Insurance, Flood plains. 


(National Flood Insurance Act of 1968 (Title 
XIII of the Housing and Urban Development 
Act of 1968); effective January 28, 1969 (33 FR 
17804, November 28, 1968), as amended; 42 
U.S.C. 4001-4128; Executive Order 12127, 44 
FR 19367; and delegation of authority to 
Associate Director, State and Local Programs 
and Support.) 


Issued: December 30, 1982. 


Dave McLoughlin, 

Acting Associate Director, State and Local 
Programs and Support. 

[FR Doc. 83-1809 Filed 1-21-83; 8:45 am] 

BILLING CODE 6718-03-M 
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44 CFR Part 70 
[Docket No. FEMA-6048] 


Letter of Map Amendment for the City 
of Shoreview, Minnesota Under 
National Flood Insurance Program; 
Correction 


AGENCY: Federal Emergency 
Management Agency. 
ACTION: Final rule; map correction. 


SUMMARY: The Federal Emergency 
Management Agency published a list of 
communities for which maps were 
published identifying Special Flood 
Hazard Areas. This list included the 
City of Shoreview, Minnesota. It has 
been determined by the Associate 
Director, State and Local Programs and 
Support, after acquiring additional flood 
information and after further technical 
review of the Flood Insurance Rate Map 
for the City of Shoreview, Minnesota, 
that certain property is not within the 
Special Flood Hazard Area. 

This map amendment, by establishing 
that the subject property is not within 
the Special Flood Hazard Area, removes 
the requirement to purchase flood 
insurance for that property as a 
condition of Federal or federally related 
financial assistance for construction or 
acquisition purposes. 

EFFECTIVE DATE: January 24, 1983. 

FOR FURTHER INFORMATION CONTACT: 
Dr. Brian R. Mrazik, Acting Chief, 
Engineering Branch, Natural Hazards 
Division, Federal Emergency 
Management Agency, Washington, D.C. 
20472 (202) 287-0230. 

SUPPLEMENTARY INFORMATION: If a 
property owner was required to 
purchase flood insurance as a condition 
of Federal or federally related financial 
assistance for construction or 
acquisition purposes, and the lender 
now agrees to waive the property owner 
from maintaining flood insurance 
coverage on the basis of this map 
amendment, the property owner may 
obtain a full refund of the premium paid 
for the current policy year, provided that 
no claim is pending or has been paid on 
the policy in question during the same 
policy year. The premium refund may be 
obtained through the insurance agent or 
broker who sold the policy, or from the 
National Flood Insurance Program 
(NFIP) at: P.O. Box 34294, Bethesda, 
Maryland 20034, Phone: (800) 638-6620 
toll free. 

The Map amendments listed below 
are in accordance with § 70.7(b): 

Map No. 270384, Panel No. 2001B, 
published on May 12, 1981, in 46 FR 
26306, indicates that Lots Nos. 5 through 
8 and the four-lot unit of Lots Nos. 9 


through 12, Block 5, Cherry Wood Hills, 
City of Shoreview, Ramsey County, 
Minnesota, as recorded in Book 95 of 
Plats, Pages 14 through 16, as Document 
No. 2161157, in the Office of the 
Recorder of Ramsey County, Minnesota, 
are located within the Special Flood 
Hazard Area. 

Map No. 270384, Panel No. 00018, is 
hereby corrected to reflect that the 
above-mentioned property is not within 
the Special Flood Hazard Area 
identified on April 1, 1981. The property 
is in Zone C. 

Pursuant to the provisions of 5 U.S.C. 
605(b), the Associate Director, State and 
Local Programs and Support, to whom 
authority has been delegated by the 
Director, Federal Emergency 
Management Agency, hereby certifies 


’ that this rule if promulgated will not 


have a significant economic impact on 
substantial number of small entities. 
This rule provides routine legal notice to 
technical amendments made to 
designated Special Flood Hazard Areas 
on the basis of updated information and 
imposes no new requirements or 
regulations on participating 
communities. 
List of Subjects in 44 CFR Part 70 

Flood Insurance, Flood plains. 
(National Flood Insurance Act of 1968 (Title 
XIII of the Housing and Urban Development 
Act of 1968); effective January 28, 1969 (33 FR 
17804, November 28, 1968), as amended; 42 
U.S.C. 4001-4128; E. O. 12127, 44 FR 19367; 
and delegation of authority to Associate 
Director, State and Local Programs and 
Support.) 

Issued: December 30, 1982. 
Dave McLoughlin, 
Acting Associate Director, State and Local 
Programs Support. 
[FR Doc. 83-1812 Filed 1-21-83; 8:45 am] 
BILLING CODE 6718-03-M 


44 CFR Part 70 
[Docket No. FEMA-5909] 


Letter of Map Amendment for the City 
of Omaha, Nebraska Under National 
Flood Insurance Program; Correction 


AGENCY: Federal Emergency 
Management Agency. 
ACTION: Final rule, map correction. 


SUMMARY: The Federal Emergency 
Management Agency (FEMA) published 
a list of communities for which maps 
identifying Special Flood Hazard Areas 
have been published. This list included 
the City of Omaha, Nebraska. It has 
been determined by the Associate 
Director, State and Local Programs and 
Support, after acquiring additional flood 
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information and after further technical 
review of the Flood Insurance Rate Map 
for the City of Omaha, Nebraska, that 
certain property is not within the 
Special Flood Hazard Area. 

This map amendment, by establishing 
that the subject property is not within 
the Special Flood Hazard Area, removes 
the requirement to purchase flood 
insurance for that property as a 
condition of Federal or federally-related 
financial assistance for construction or 
acquisition purposes. 

EFFECTIVE DATE: January 24, 1983. 


FOR FURTHER INFORMATION CONTACT: 
Dr. Brian R. Mrazik, Acting Chief, 
Engineering Branch, Natural Hazards 
Division, Federal Emergency 
Management Agency, Washington, D.C. 
20472 (202) 287-0230. 

SUPPLEMENTARY INFORMATION: If a 
property owner was required to 
purchase flood insurance as a condition 
of Federal or federally-related financial 
assistance for construction or 
acquisition purposes, and the lender 
now agrees to waive the property owner 
from maintaining flood insurance 
coverage on the basis of this map 
amendment, the property owner may 
obtain a full refund of the premium paid 
for the current policy year, provided that 
no claim is pending or has been paid on 
the policy in question during the same 
policy year. The premium refund may be 
obtained through the insurance agent or 
broker who sold the policy, or from the 
National Flood Insurance Program 
(NFIP) at: P.O. Box 34294, Bethesda, 
Maryland 20034, Telephone: (800) 638- 
6620. 

The map amendments listed below 
are in accordance with § 70.7(b): 

Map No. H & [315274 Panel 0025D, 
published on October 6, 1980, in 45 FR 
66108, indicates that Lots 6, 7, 9 and 17 
through 19, 114th Plaza, Omaha, 
Nebraska, as recorded in Book 1607, 
Page 485 and Book 1628, Page 118, in the 
Office of the Recorder, Douglas County, 
Nebraska are located within the Special 
Flood Hazard Area. 

Map No. H & I 315274 Panel 0025D is 
hereby corrected to reflect that the 
existing structures located on the above- 
mentioned lots are not within the 
Special Flood Hazard Area identified on 
October 15, 1982. These structures are in 
Zone C. 

Pursuant to the provisions of 5 U.S.C. 
605(b), the Associate Director, State and 
Local Programs and Support, to whom 
authority has been delegated by the 
Director, Federal Emergency 
Management Agency, hereby certifies 
that this rule if promulgated will not 
have a significant economic impact on a 





substantial number of small entities. 
This rule provides routine legal notice of 
technical amendments made to 
designated special flood hazard areas 
on the basis of updated information and 
imposes no new requirements or 
regulations on participating 
communities. 

List of Subjects in 44 CFR Part 70 


Flood insurance, Flood plains. 
(National Flood Insurance Act of 1968 (Title 
XIII of Housing and Urban Development Act 
of 1968), effective January 28, 1969 (33 FR 
17804, November 28, 1968), as amended; 42 
U.S.C. 4001-4128; E.O. 12127, 44 FR 19367; 
delegation of authority to Associate Director, 
State and Local Programs and Support.) 

Issued December 30, 1982. 

Dave McLoughlin, 

Acting Associate Director State and Local 
Programs and Support. 

{FR Doc. 83-1813 Filed 1-21-83; 8:45 am] 

BILLING CODE 6718-03-M 


44 CFR Part 70 
[Docket No. FEMA-6263] 


Letter of Map Amendment for the 
Township of Pleasant, North Dakota 
Under National Flood Insurance 
Program; Correction 

AGENCY: Federal Emergency 
Management Agency. 

ACTION: Final rule; map correction. 


SUMMARY: The Federal Emergency 
Management Agency (FEMA) published 
a list of communities for which maps 
identifying Special Flood Hazard Areas 
have been published. This list included 
the Township of Pleasant, North Dakota. 
It has been determined by the Acting 
Associate Director, State and Local 
Programs and Support, after acquiring 
additional flood information and after 
further technical review of the Flood 
Insurance Rate Map for the Township of 
Pleasant, North Dakota, that certain 
property is not within the Special Flood 
Hazard Area. 

This map amendment, by establishing 
that the subject property is not within 
the Special Flood Hazard Area, removes 
the requirement to purchase flood 
insurance for that property as a 
condition of Federal or federally related 
financial assistance for construction or 
acquisition purposes. 

EFFECTIVE DATE: January 24, 1983. 

FOR FURTHER INFORMATION CONTACT: 
Dr. Brian R. Mrazik, Acting Chief, 
Engineering Branch, Natural Hazards 
Division, Federal Emergency 
Management Agency, Washington, D.C. 
20472 (202) 287-0230. 


SUPPLEMENTARY INFORMATION: If a 
property owner was required to 
purchase flood insurance as a condition 
of Federal or federally related financial 
assistance for construction or 
acquisition purposes, and the lender 
now agrees to waive the property owner 
from maintaining flood insurance 
coverage on the basis of this map 
amendment, the property owner may 
obtain a full refund of the premium paid 
for the current policy year, provided that 
no claim is pending or has been paid on 
the policy in question during the same 
policy year. The premium refund may be 
obtained through the insurance agent or 
broker who sold the policy, or from the 
National Flood Insurance Program 
(NFIP) at: P.O. Box 34294, Bethesda, 
Maryland 20034, Telephone: (800) 638- 
6620. 

The map amendments listed below 
are in accordance with § 70.7(b): 

Map No. 380263 Panel 0025A, 
published on February 3, 1982, in 47 FR 
12799, indicates that the existing 
structure located on Lot 162 of the 
Oxbow Country Club and Estates, 
Township of Pleasant, Cass County, 
North Dakota, recorded as Document 
No. 480003 in Book J of Plats, page 31, in 
the Office of the Register of Deeds, Cass 
County, North Dakota, is located within 
the Special Flood Hazard Area. 

Map No. 380263 Panel 0025A is hereby 
corrected to reflect that the existing 
structures located on the above- 
mentioned lot are not within the Special 
Flood Hazard Area identified on 
February 3, 1982. These structures are in 
Zone C. 

Pursuant to the provisions of 5 U.S.C. 
605(b}, the Acting Associate Director, 
State and Local Programs and Support, 
to whom authority has been delegated 
by the Director, Federal Emergency 
Management Agency, hereby certifies 
that this rule if promulgated will not 
have a significant economic impact on a 
substantial number of small entities. 
This rule provides routine legal notice of 
technical amendments made to 
designated Special Flood Hazard Areas 
on the basis of updated information and 
imposes no new requirements or 
regulations on participating 
communities. 


List of Subjects in 44 CFR Part 70 


Flood insurance, Flood plains. 
(National Flood Insurance Act of 1968 (Title 
XIII of Housing and Urban Development Act 
of 1968), effective January 28, 1969 (33 FR 
17804, November 28, 1968), as amended; 42 
U.S.C. 4001-4128; E.O. 12127, 44 FR 19367; 
delegation of authority to Associate Director, 
State and Local Programs and Support.) 
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Issued: January 3, 1983. 
Dave McLoughlin, 
Acting Associate Director, State and Local 
Programs and Support. 
[FR Doc. 83-1814 Filed 1-21-83; 8:45 am] 
BILLING CODE 6718-03-M 


44 CFR Part 70 
[Docket No. FEMA-6349] 


Letter of Map Amendment for the City 
of Junction City, Oreg., Under National 
Flood insurance Program; Correction 


AGENCY: Federal Emergency 
Management Agency. 


ACTION: Final rule; map correction. 


SUMMARY: The Federal Emergency 
Management Agency (FEMA) published 
a list of communities for which maps 
identifying Special Flood Hazard Areas 
have been published. This list included 
the City of Junction City, Oregon. It has 
been determined by the Associate 
Director, State and Local Programs and 
Support, after acquiring additional flood 
information and after further technical 
review of the Flood Insurance Rate Map 
for the City of Junction City, Oregon, 
that certain property is not within the 
Special Flood Hazard Area. 

This map amendment, by establishing 
that the subject property is not within 
the Special Flood Hazard Area, removes 
the requirement to purchase flood 
insurance for that property as a 
condition of Federal or federally-related 
financial assistance for construction or 
acquisition purposes. 


EFFECTIVE DATE: January 24, 1983. 


FOR FURTHER INFORMATION CONTACT: 
Dr. Brian R. Mrazik, Acting Chief, 
Engineering Branch, Natural Hazards 
Division, Federal Emergency 
Management Agency, Washington, D.C. 
20472. (202) 287-0230. 
SUPPLEMENTARY INFORMATION: If a 
property owner was required to 
purchase flood insurance as a condition 
of Federal or federally-related financial 
assistance for construction or 
acquisition purposes, and the lender 
now agrees to waive the property owner 
from maintaining flood insurance 
coverage on the basis of this map 
amendment, the property owner may 
obtain a full refund of the premium paid 
for the current policy year, provided that 
no claim is pending or has been paid on 
the policy in question during the same 
policy year. The premium refund may be 
obtained through the insurance agent or 
broker who sold the policy, or from the 
National Flood Insurance Program 
(NFIP) at: P.O. Box 34294, Bethesda, 
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Maryland 20034, Telephone: (800) 638- 
6620. 

The map amendments listed below 
are in accordance with § 70.7(b): 

Map No. H & I 410124 Panel 0001B, 
published on July 13, 1982, in 47 FR 
30251, indicates that Lot 16, Block 1; and 
Lots 2, 10 and 12, Block 4, Third 
Addition to Brentwood Homes, Junction 
City, Oregon, as recorded In Volume 69, 
Page 55, in the Office of the Recorder, 
Lane County, Oregon, are located within 
the Special Flood Hazard Area. 

Map No. H & I 410124 Panel 0001B is 
hereby corrected to reflect that the 
existing structures located on the above- 
mentioned lots are not within the 
Special Flood Hazard Area identified on 
June 15, 1982. These structures are in 
Zone C. 

Pursuant to the provisions of 5 U.S.C. 
605(b), the Associate Director, State and 
Local Programs and Support to whom 
authority has been delegated by the 
Director, Federal Emergency 
Management Agency, hereby certifies 
that this rule if promulgated will not 
have a significant economic impact on a 
substantial number of small entities. 
This rule provides routine legal notice of 
technical amendments made to 
designated special flood hazard areas 
on the basis of updated information and 
imposes no new requirements or 
regulations on participating 
communities. 

List of Subjects in 44 CFR Part 70 

Flood insurance, Flood plains. 
(National Flood Insurance Act of 1968 (Title 
XIII of Housing and Urban Development Act 
of 1968), effective January 28, 1969 (33 FR 
17804, November 28, 1968), as amended; 42 
U.S.C. 4001-4128; E.O. 12127, 44 FR 19367; 
delegation of authority to Associate Director, 
State and Local Programs and Support) 

Issued: January 3, 1983. 

Dave McLoughlin, 

Acting Associate Director, State and Local 
Programs and Support. 

(FR Doc. 83-1815 Filed 1-21-83; 8:45 am] 

BILLING CODE 6718-03-M 


44 CFR Part 70 
[Docket No. FEMA-5939] 


Letter of Map Amendment for 
Unincorporated Area of Caroline 
County, Maryland Under National 
Flood Insurance Program; Correction 


AGENCY: Federal Emergency 
Management Agency. 


ACTION: Final Rule, Map Correction. 


SUMMARY: The Federal Emergency 
Management Agency published a list of 
communities for which maps were 


published identifying Special Flood 
Hazard Areas. This list included the 
Unincorporated Area of Caroline 
County, Maryland. It has been 
determined by the Associate Director, 
State and Local Programs and Support, 
after acquiring additional flood 
information and after further technical 
review of the Flood Insurance Rate Map 
for the Unincorporated Area of Caroline 
County, Maryland, that a certain 
structure is not within the Special Flood 
Hazard Area. 

This map amendment, by establishing 
that the subject structure is not within 
the Special Flood Hazard Area, removes 
the requirement to purchase flood 
insurance for that structure as a 
condition of Federal or federally related 
financial assistance for construction or 
acquisition purposes. 

EFFECTIVE DATE: January 24, 1983. 

FOR FURTHER INFORMATION CONTACT: 
Dr. Brian R. Mrazik, Acting Chief, 
Engineering Branch, Natural Hazards 
Division, Federal Emergency 
Management Agency, Washington, D.C. 
20472, (202) 287-0230. 

SUPPLEMENTARY INFORMATION: If a 
property owner was required to 
purchase flood insurance as a condition 
of Federal or federally related financial 
assistance for construction or 
acquisition purposes, and the lender 
now agrees to waive the property owner 
from maintaining flood insurance 
coverage on the basis.of this map 
amendment, the property owner may 
obtain a full refund of the premium paid 
for the current policy year, provided that 
no claim is pending or has been paid on 
the policy in question during the same 
policy year. The premium refund may be 
obtained through the insurance agent or 
broker who sold the policy, or from the 
National Flood Insurance Program 
(NFIP) at: P.O. Box 34294, Bethesda, 
Maryland 20034, Phone: (800) 638-6620 
toll free. 

The Map amendments listed below 
are in accordance with § 70.7(b): 

Map No. 240130, Panel No. 0305B, 
published on November 3, 1980, in 45 FR 
72660, indicates that the existing 
structure located on Lot No. 8, as shown 
on the “Survey Plat Showing That Part 
of Tammuxzena Shores Belonging to B. 
Hope Harrison Inc.”, Unincorporated 
Area of Caroline County, Maryland, as 
recorded in Plat File No. 2, Plat 167, in 
the Office of the Clerk of the Circuit 
Court of Caroline County, Maryland, is 
located within the Special Flood Hazard 
Area. 

Map No. 240130, Panel No. 0305B, is 
hereby corrected to reflect that the 
existing structure located on the above- 
mentioned property is not within the 


Special Flood Hazard Area identified on 
October 15, 1980. The structure is in 
Zone B. 

Pursuant to the provisions of 5 U.S.C. 
605(b), the Associate Director, State and 
Local Programs and Support, to whom 
authority has been delegated by the 
Director, Federal Emergency 
Management Agency, hereby certifies 
that this rule if promulgated will not 
have a significant economic impact on a 
substantial number of small entities. 
This rule provides routine legal notice of 
technical amendments made to 
designated Special Flood Hazard Areas 
on the basis of updated information and 
imposes no new requirements or 
regulations on participating 
communities. 


List of Subjects in 44 CFR Part 70 


Flood Insurance, Flood plains. 


(National Flood Insurance Act of 1968 (Title 
XIII of the Housing and Urban Development 
Act of 1968); effective January 28, 1969 (33 FR 
17804, November 28, 1968), as amended; 42 
U.S.C. 4001-4128; Executive Order 12127, 44 
FR 19367; and delegation of authority to 
Associate Director, State and Local Programs 
and Support) 


Issued: December 23, 1982. 
Dave McLoughlin, 


Acting Associate Director, State and Local 
Programs and Support. 


[FR Doc. 83-1810 Filed 1-21-83; 8:45 am] 
BILLING CODE 6718-03-M 
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44 CFR Part 70 
[Docket No. FEMA 5939] 


Letter of Map Amendment for 
Unincorporated Area of Caroline 
County, Maryland Under National 
Flood Insurance Program; Correction 


AGENCY: Federal Emergency 
Management Agency. 


ACTION: Final rule, Map correction. 


SUMMARY: The Federal Emergency 
Management Agency published a list of 
communities for which maps were 
published identifying Special Flood 
Hazard Areas. This list included the 
Unincorporated Area of Caroline 
County, Maryland. It has been 
determined by the Associate Director, 
State and Local Programs and Support, 
after acquiring additional flood - 
information and after further technical 
review of the Flood Insurance Rate Map 
for the Unincorporated Area of Caroline 
County, Maryland, that a certain 
structure is not within the Special Flood 
Hazard Area. 

This map amendment, by establishing 
that the subject structure is not within 





the Special Flood Hazard Area, removes 
the requirement to purchase flood 
insurance for that structure as a 
condition of Federal or federally related 
financial assistance for construction or 
acquisition purposes. 

EFFECTIVE DATE: January 24, 1983. 


FOR FURTHER INFORMATION CONTACT: 
Dr. Brian R. Mrazik, Acting Chief, 
Engineering Branch, Natural Hazards 
Division, Federal Emergency 
Management Agency, Washington, D.C. 
20472, (202) 287-0230. 


SUPPLEMENTARY INFORMATION: If a 
property owner was required to 
purchase flood insurance as a condition 
of Federal or federally related financial 
assistance for construction or 
acquisition purposes, and the lender 
now agrees to waive the property owner 
from maintaining flood insurance 
coverage on the basis of this map 
amendment, the property owner may 
obtain a full refund of the premium paid 
for the current policy year, provided that 
no claim is pending or has been paid on 
the policy in question during the same 
policy year. The premium refund may be 
obtained through the insurance agent or 


broker who sold the policy, or from the 
National Flood Insurance Program 
(NFIP) at: P.O. Box 34294, Bethesda, 
Maryland 20034, Phone: (800) 638-6620 
toll free. 

The Map amendments listed below 
are in accordance with § 70.7(b): 

Map No. 240130, Panel No. 0305B, 
published on November 3, 1980, in 45 FR 
72660, indicates that the existing 
residential structure located on Lot No. 
1, as shown on the “Survey Plat 
Showing That Part of Tammuxzena 
Shores Belonging to B. Hope Harrison 
Inc.”, Unincorporated Area of Caroline 
County, Maryland, as recorded in Plat 
File No. 2, Plat 167, in the Office of the 
Clerk of the Circuit Court of Caroline 
County, Maryland, is located within the 
Special Flood Hazard Area. 

Map No. 240130, Panel No. 0305B, is 
hereby corrected to reflect that the 
existing residential structure located on 
the above-mentioned property is not 
within the Special Flood Hazard Area 
identified on October 15, 1980. The 
residential structure is in Zone B. 

Pursuant to the provisions of 5 U.S.C. 
605(b), the Associate Director, State and 
Local Programs and Support, to whom 
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authority has been delegated by the 
Director, Federal Emergency 
Management Agency, hereby certifies 
that this rule if promulgated will not 
have a significant economic impact on a 
substantial number of small entities. 
This rule provides routine legal notice of 
technical amendments made to 
designated Special Flood Hazard Areas 
on the basis of updated information and 
imposes no new requirements or 
regulations on participating 
communities. 


List of Subjects in 44 CFR Part 70 


Flood Insurance, Flood plains. 
(National Flood Insurance Act of 1968 (Title 
XIII of the Housing and Urban Development 
Act of 1968); effective January 28, 1969 (33 FR 
17804, November 28, 1968), as amended; 42 
U.S.C. 4001-4128; Executive Order 12127, 44 
FR 19367; and delegation of authority to 
Associate Director, State and Local Programs 
and Support) 

Issued: December 23, 1982. 

Dave McLoughlin, 

Acting Associate Director, State and Local 
Programs and Support. 

[FR Doc. 83-1811 Filed 1-21-83; 8:45 am] 

BILLING CODE 6718-03-M 





Proposed Rules 


This section of the FEDERAL REGISTER 
contains notices to the public of the 
proposed issuance of rules and 
regulations. The purpose of these notices 
is to give interested persons an 
opportunity to participate in the rule 
making prior to the adoption of the final 
rules. ; 


DEPARTMENT OF AGRICULTURE 
Agricultural Marketing Service 
7 CFR Part 967 


Celery Grown in Florida; Decision on 
Proposed Amendment of Marketing 
Agreement and Order and Referendum 
Order 


AGENCY: Agricultural Marketing Service, 
USDA: 


ACTION: Proposed rule. 


SUMMARY: This decision proposes an 
amendment to the marketing agreement 
and order regulating celery grown in 
Florida, and provides for a referendum 
on the amendment among affected 
producers. The proposed amendment 
would authorize changes in the number 
of industry members serving on the 
Florida Celery Committee. This proposal 
is designed to improve the program's 
administration. 

DATES: Referendum Period February 8- 
February 22, 1983. 

FOR FURTHER INFORMATION CONTACT: 


marketing order administrative 
committee and to the voting procedures 
of that committee, and will not affect 
costs for the handlers regulated under 
the program. 

This proposed amendment was 
formulated on the record of a public 
hearing held in Orlando, Florida, on 
November 1, 1982. Notice of the hearing 
was published in the October 13, 1982, 
issue of the Federal Register. The notice 
set forth a proposed amendment 
submitted by the Florida Celery 
Committee on behalf of celery producers 
and handlers in the production area. 

On the basis of the evidence 
introduced at the hearing and placed in 
the record, on December 2, 1982, the 
Deputy Administrator filed a 
recommended decision with the U.S. 
Department of Agriculture Hearing 
Clerk. The recommended decision was 
published in the December 7, 1982, issue 
of the Federal Register (47 FR 54975), 
and allowed 30 days (or until January 6, 
1983) for the filing of exceptions to it. No 
exceptions were received. 

Findings and Conclusions. The 
material issues, findings and 
conclusions, and general findings of the 
recommended decision are hereby 
approved and adopted by reference and 
made part of this decision. 

Marketing agreement and order. 
Annexed and made a part of this 
decision are two documents entitled 
“Marketing Agreement, as Further 


Charles W. Porter, Chief, Vegetable Branch, Amended, Regulating the Handling of 


Fruit and Vegetable Division, AMS, 
USDA, Washington, D.C. 20250 (202) 
447-2615. 

SUPPLEMENTARY INFORMATION: Prior 
Documents in this Proceeding: Notice of 
Hearing—Issued October 5, 1982, and 
published October 13, 1982 (47 FR 
45020). Notice of Recommended 
Decision—Issued December 2, 1982, and 
published December 7, 1982 (47 FR 
54975). 

This formal rulemaking action is 
governed by the provisions of Sections 
556 and 557 of Title 5 of the United 
States Code and therefore is not subject 
to the requirements of Executive Order 
12291. 

William T. Manley, Deputy 
Administrator, Agricultural Marketing 
Service, has determined that this action 
will not have a significant economic 
impact on a substantial number of small 
entities. This proposed action relates to 
industry representation on the 


Celery Grown in Florida”,' and “Order 
Amending the Order, Regulating the 
Handling of Celery Grown in Florida”, 
which have been decided upon as the 
detailed and appropriate means of 
effectuating the foregoing conclusions. 

It is hereby ondeted. thik this entire 
decision, except the annexed marketing 
agreement, be published in the Federal 
Register. The regulatory provision of the 
marketing agreement are identical to 
those contained in the order which is 
published with this decision. 

Referendum order. It is hereby 
directed that a referendum be conducted 
in accordance with the procedure for the 
conduct of referenda (7 CFR 900.400 et 
seq.), to determine whether the issuance 
of the annexed order amending the 
order regulating the handling of celery 
grown in Florida, is approved or favored 
by producers, as defined under the 
terms of the order, who during the 


1 Filed as part of the original. 
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representative period were engaged in 
the production of the ted 
commodity for market. 

The representative period for the 
conduct of such referendum is hereby - 
determined to be August 1, 1981, through 
July 31, 1982. 

The agents of the Secretary to conduct 
such referendum are hereby designated 
to be William C. Knope, and Anne M. 
Dec. 


Signed at Washington, D.C., on January 18, 
1983. 
C. W. McMillan, 
Assistant Secretary, Marketing and 
Inspection Services. 


Order * Amending the Order Regulating 
the Handling of Celery Grown in Florida 


Findings and determinations. The 
findings and determinations hereinafter 
set forth are supplementary and in 
addition to the findings and 
determinations previously made in 
connection with the issuance of the 
aforesaid order; and all of said previous 
findings and determinations are hereby 
ratified and affirmed, except insofar as 
such findings and determinations may 
be in conflict with the findings and 
determinations set forth herein. 

(a) Findings upon the basis of the 
hearing record. Pursuant to the 
provisions of the Agricultural Marketing 
Agreement Act of 1937, as amended (7 
U.S.C. 601 e¢ seg.), and the applicable 
rules of practice and procedure 
governing the formulation of marketing 
agreements and marketing orders (7 CFR 
Part 900), a public hearing was held 
upon proposed amendment of Marketing 
Order No. 967 (7 CFR Part 967), 
regulating the handling of celery grown 
in Florida. 

Upon the basis of the record, it is 
found that: 

(1) The order, as hereby amended, and 
all of the terms and conditions thereof, 
will tend to effectuate the declared 
policy of the act; 

(2) The order, as hereby amended, 
regulates the handling of celery grown in 
the production area in the same manner 
as, and is applicable only to persons in 
the respective classes of commercial 
and industrial activity specified in, the 


2 This order shall not become effective unless and 
until the requirements of § 900.14 of the rules of 
practice and procedure governing proceedings to 
formulate marketing agreements and marketing 
orders have been met. 





marketing order upon which hearings 
have been held; 

(3) The order, as hereby amended, is 
limited in its application to the smallest 
regional production area which is 
practicable, consistent with carrying out 
the declared policy of the act, and the 
issuance of several orders applicable to 
subdivisions of the production area 
would not effectively carry out the 
declared policy of the act; 

(4) The order, as hereby amended, 
prescribes, so far as practicable, such 
different terms applicable to different 
parts of the production area as are 
necessary to give due recognition to the 
differences in the production and 
marketing of celery grown in the 
production area; and 

(5) All handling of celery grown in the 
production area is in the current of 
interstate or foreign commerce or 
directly burdens, obstructs, or affects 
such commerce. 


Order Relative to Handling 


It is therefore ordered, That on and 
after the effective date hereof, the 
handling of celery grown in Florida shall 
be in conformity to and in compliance 
with the terms and conditions of the 
said order, as hereby amended. 

The provisions of the proposed 
marketing order, amending the order, 
contained in the recommended decision 
issued by the Deputy Administrator on 
December 2, 1982, and published in the 
Federal Register on December 7, 1982 (47 
FR 54975), shall be and are the terms 
and provisions of this order, amending 
the order, and are set forth in full herein. 


List of Subjects in 7 CFR Part 967 


Marketing agreements and orders, 
Celery, Florida. 


PART 967—CELERY GROWN IN 
FLORIDA 


(1) Section 967.25 is amended by 
adding paragraph (b) to read: 


§ 967.25 Establishment and membership. 


* * * + * 


(b) The Secretary, upon the 
recommendation of the committee, may 
reestablish the number of producer or 
handler members on the committee. In 
recommending any such change, the 
committee shall give consideration to 
the total number of growers and 
handlers in the production area during 
the current or previous season, and 
other relevant factors. A change in the 
number of committee members can 
become effective at any time, provided, 
the effective date is more than 30 days 
prior to the date on which nominations 
are held. 


(2) Section 967.27 is amended by 


revising paragraph (a), and adding (g) to 
read: 


§ 967.27 Nominations. 

(a) Growers in each group, as 
established in paragraph (d) of this 
section or as reestablished pursuant to 
paragraph (g) of this section, may 
nominate persons for each member and 
alternate position in their respective 
group. 

(g) The Secretary, upon 
recommendation of the committee, may 
reestablish groups and may reapportion 
committee membership among the 
various groups. In recommending such 
changes, the committee shall give 
consideration to (1) changes in the 
relative positions of existing groups with 
respect to celery production and 
shipments; (2) changes in the numbers of 
producers and handlers in each group; 
and (3) other relevant factors. A change 
in the establishment of groups or in 
apportionment of members among 
groups can become effective at any time, 
provided, the effective date is more than 
30 days prior to the date on which 
nominations are held. 

(3) In Section 967.29, paragraph (a) is 
revised to read: 


§ 967.29 Procedure. 

(a) At an assembled meeting, all votes 
shall be cast in person, and a simple 
majority of committee members 
(including alternates acting for absent 
members) shall constitute a quorum. 
Decisions of the committee shall require 
the concurring vote of a majority of the 
members and alternates in attendance 
and entitled to vote. 

[FR Doc. 83-1800 Filed 1-21-83; 8:45 am] 
BILLING CODE 3410-02-M 


NUCLEAR REGULATORY 
COMMISSION 


10 CFR Part 50 
[Docket No. PRM-50-35] 


Union of Concerned Scientists; Filing 
of Petition for Rulemaking 


AGENCY: Nuclear Regulatory 
Commission. 


ACTION: Extension of comment period. 


SUMMARY: On November 18, 1982 47 FR 
51889, the NRC published for public 
comment a notice of receipt of a petition 
for rulemaking on emergency planning 
which petition was dated October 14, 
1982, and filed with the Commission by 


’ the Union of Concerned Scientists. At 
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the request of the UCS the NRC is 
extending the period for comment on the 
petition for rulemaking from January 17, 
1983 to January 24, 1983. 
DATE: Comments on the petition for 
rulemaking on emergency planning (47 
FR 51889) must be submitted to the NRC 
by January 24, 1983. 
ADDRESSES: A copy of the petition for 
rulemaking is available for public 
inspection in the Commission's Public 
Document Room, 1717 H Street, NW.., 
Washington, D.C. A copy of the petition 
may be obtained by writing to the 
Division of Rules and Records, Office of 
Administration, U.S. Nuclear Regulatory 
Commission, Washington, D.C. 20555. 

All persons who desire to submit 
written comments concerning the 
petition for rulemaking should send their 
comments to the Secretary of the 
Commission, U.S. Nuclear Regulatory 
Commission, Washington, D.C. 20555, 
Attention: Docketing and Service 
Branch. 
FOR FURTHER INFORMATION CONTACT: 
John Philips, Chief, Rules and 
Procedures Branch, Division of Rules 
and Records, Office of Administration, 
U.S. Nuclear Regulatory Commission, 
Washington, D.C. 20555, Telephone: 301- 
492-7086 or Toll Free: 800-368-5642. 

Dated at Washington, D.C. this 19th day of 
January 1983. 

For the Nuclear Regulatory Commission. 
Samuel J. Chilk, 
Secretary of the Commission. 
[FR Doc. 83-1882 Filed 1-21-83; 8:45 am] 
BILLING CODE 7590-01-M 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 

14 CFR Part 39 

[Docket No. 82-NM-113-AD] 


Airworthiness Directives; Pacific 
Scientific Company, Kin-Tech Division 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Notice of proposed rulemaking. 


SUMMARY: This notice proposes a new 
Airworthiness Directive (AD) that 
would require replacement of the lower 
cover of certain rotary buckles used in 
aircraft flight attendant seat restraint 
systems. This proposed AD is required 
to assure that a broken cam plate will 
not result in the entrapment of the 
occupant during emergency conditions. 
DATES: Comments must be received no 


later than March 15, 1983. Compliance 
schedule: within 180 days from the 
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effective date of this AD, unless already 
accomplished. 


ADDRESSES: The applicable service 
information may be obtained from: 
Pacific Scientific Company, Kin-Tech 
Division, 1346 South State College 
Boulevard, Anaheim, California 92803. 
This information also may be examined 
at FAA Northwest Mountain Region, 
17900 Pacific Highway South, Seattle, 
Washington, or Western Aircraft 
Certification Field Office, 15000 
Aviation Boulevard, Hawthorne, 
California. Send comments on the 
proposal in duplicate to: Federal 
Aviation Administration, Northwest 
Mountain Region, Office of the Regional 
Counsel, Attention: Rules Docket No. 
82-NM-113-AD, 17900 Pacific Highway 
South, C-68966, Seattle, Washington 
98168. 


FOR FURTHER INFORMATION CONTACT: 
Walt Eierman, Aerospace Engineer, 
ANM-173W, Federal Aviation 
Administration, Northwest Mountain 
Region, Western Aircraft Certification 
Field Office, 15000 Aviation Boulevard, 
Hawthorne, California, telephone (213) 
536-6387. 


SUPPLEMENTARY INFORMATION: 
Comments Invited 


Interested persons are invited to 
participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Communications 
should identify the regulatory docket or 
notice number and be submitted in 
duplicate to the address specified 
above. All communications received on 
or before the closing date for comments 
specified above will be considered by 
the Administrator before taking action 
on the proposed rule. The proposals 
contained in this notice may be changed 
in the light of comments received. All 
comments submitted will be available 
both before and after the closing date 
for comments in the Rules Docket for 
examination by interested persons. A 
report summarizing each FAA-public 
contact concerned with the substance of 
this proposal will be filed in the Rules 
Docket. 


Availability of NPRMS 


Any person may obtain a copy of this 
Notice of Proposed Rulemaking (NPRM) 
by submitting a request to the Federal 
Aviation Administration, Northwest 
Mountain Region, Office of the Regional 
Counsel, Attention: Airworthiness Rules 
Docket 82-NM-113-AD, 17900 Pacific 
Highway South, C-68966, Seattle, 
Washington 98168. 


Discussion 


Two instances have been reported 
where a flight attendant has been 
unable to unlatch a Pacific Scientific 
rotary buckle restraint system. In each 
case one of the lobes on the stamped 
rotary cam plate had broken off. This 
allowed the cam plate to be over-rotated 
which permitted the locking pawl to be 
captured in the locked position. Pacific 
Scientific buckle assemblies Part 
Numbers 1107261-01, -05 and -09 
manufactured prior to 1982 were of this 
design. Pacific Scientific has 
incorporated two (2) rivet stops within 
the buckle cover which precludes over- 
rotation of the cam plate in the event of 
cam failure. This condition, if 
uncorrected, could result in an occupant 
being trapped in the seat. 

Since this condition is likely to exist 
in other seat belts of the same type 
design, the proposed AD would 
establish a requirement to replace the 
lower cover with a new design cover. 
Therefore, in consideration of the 
hazardous consequences of being 
trapped in a seat during an emergency 
situation, the proposed AD is considered 
to be necessary. 

The costs that would be associated 
with this proposed AD are estimated to 
be $12 for each of 6000 units in U.S. 
airline service. The total is estimated at 
$72,000. For these reasons, the proposed 
rule is not considered to be a major rule 
under the criteria of Executive Order 
12291. Few, if any, small entities within 
the meaning of the Regulatory Flexibility 
Act would be affected. 


List of Subjects in 14 CFR Part 39 
Aviation safety, Aircraft. 
Proposed Amendment 


Accordingly, the Federal Aviation 
Administration proposes to amend 
§ 39.13 of Part 39 of the Federal Aviation 
Regulations (14 CFR 39.13) by adding the 
following new Airworthiness Directive: 


Pacific Scientific Company, Kin-Tech 
Division 

Applies to Pacific Scientific flight attendant 
restraint system rotary buckle assemblies, 
Part Numbers 1107261-01, -05 and -09 
manufactured prior to 1982. 

Compliance required within 180 days from 
the effective date of this AD, unless 
previously accomplished. 

To prevent the entrapment of occupants 
caused by the inability to release the 
restraint system assemblies, accomplish the 


following: 


a. Inspect flight attendant restraint systems 


to determine if Pacific Scientific rotary buckle 
as identified in Figure 1 of Pacific Scientific 
Service Bulletin 1107261-25-01 is installed. 

b. If installed, determine if the old lower 
cover 1107270-01 or the new cover assembly 
1107525-01 is installed. The cover is not 


identified with a part number, however, with 
the old cover only the two (2) attachment 
screw heads will be seen. The new cover 
assembly also has two (2) rivet upsets on the 
outside of the cover assembly and, in 
addition, the lap belt and/or inertia reel 
nameplate should be identified with the letter 
“M” after the assembly part number. 

c. If the new cover assembly 1107525-01 is 
installed, no further action is required per this 
AD 


d. If the old cover 1107270-01 is installed, 
replace the old cover with the new 1107525- 
01 cover assembly and stamp or mark a suffix 
letter “M” next to part number on each lap 
belt and on inertia reel nameplate. 

Note.—Pacific Scientific Service Bulletin 
1107261-25-01, Revision 1, dated June 1, 1982, 
pertains to this subject. 

e. Alternate inspections, modifications or 
other actions which provide an equivalent 
level of safety may be used when approved 
by the Manager, Western Aircraft 
Certification Field Office, FAA, Northwest 
Mountain Region. 

(Secs. 313(a), 601, and 603 of the Federal 
Aviation Act of 1958, as amended (49 U.S.C. 
1354(a), 1421, and 1423); Section 6{c) of the 
Department of Transportation Act (49 U.S.C. 
1655(c)); and 14 CFR 11.85) 

Note.—For the reasons discussed earlier in 
the preamble: the FAA-has determined that 
this document (1) involves a proposed 
regulation which is not major under 
Executive Order 12291 and (2) is not a 
significant rule pursuant to the Department of 
Transportation Regulatory Policies and 
Procedures (44 FR 11034; February 26, 1979); 
and it is certified under the criteria of the 
Regulatory Flexibility Act that this proposed 
rule if promulgated, will not have a 
significant economic impact on a substantial 
number of small entities. A regulatory 
evaluation has been prepared and has been 
placed in the public docket. 

Issued in Seattle, Washington on January 
14, 1983. 

Charles R. Foster, 

Director, Northwest Mountain Region. 
[FR Doc. 83-1620 Filed 1-21-83; 8:45 am] 

BILLING CODE 4910-13-M 


DEPARTMENT OF THE TREASURY 
Internal Revenue Service 

26 CFR Part 48 

([LR-2117] 


Manufacturers Excise Taxes on 
Petroleum Products 


Correction 


In FR Doc. 83-256 beginning on page 
437 in the issue of Wednesday, January 
5, 1983, make the following changes: 

1. On page 438, third column, 

§ 48.4083—-1(a)(3)(i), fifth line, the word 
“common” should be removed. 





2. On page 439, third column, 
§ 48.4091-2(b)(2)(iii), fourth line 
“renovate” should read “renovated”. 
3. On page 440, first column, 
§ 48.4091-3(a)(2), thirteenth line, “us” 
should read “use” and insert “and” after 
“cutting”; third column, § 48.4091- 
4(b)(1), last paragraph of “Exemption 
Certificate”, fourth line, insert the 
following after “of”: “not more than 
$10,000, or imprisonment for”. 


BILLING CODE 1505-01-M 


DEPARTMENT OF TRANSPORTATION 
Research and Special Programs 
Administration 


49 CFR Parts 192 and 195 
[Docket PS-74; Notice 1] 


Transportation of Gas or Hazardous 
Liquids by Pipeline; Repair or Removal 
of Girth Weld Defects 


AGENCY: Materials Transportation 
Bureau (MTB), DOT. 


ACTION: Notice of proposed rulemaking 
(NPRM). 


suMMARY: This notice proposes to 
amend the pipeline construction 
requirements of Parts 192 and 195 by 
replacing the present regulations on the 
repair or removal of defective girth 
welds with performance standards for 
weld repair, and incorporating by 
reference the procedural requirements of 
Section 7.0 of API Standard 1104 in 
recognition of an American Petroleum 
Institute (API) June 1981 petition. The 
proposed requirements would permit the 
repair of weld cracks as well as multiple 
repairs of other weld defects under 
controlled conditions in a more cost 
effective manner and assure that the 
soundness and mechanical properties of 
a repaired weld will be equal to an 
acceptable new weld. 

DATE: Interested persons are invited to 
submit written comments on this 
proposal. All comments must be filed by 
March 10, 1983. Late filed comments will 
be considered so far as practicable. 
Interested persons should submit as part 
of their written comments all the 
material that is considered relevant to 
any statement of fact or argument made. 


ADDRESS: Communications should be 
sent to the Dockets Branch, Room 8426, 
Materials Transportation Bureau, U.S. 
Department of Transportation, 400 
Seventh Street, SW., Washington, D.C. 
20590, and identify the docket and 
notice numbers. 


FOR FURTHER INFORMATION CONTACT: 
William A. Gloe, (202) 426-2082. 


SUPPLEMENTARY INFORMATION 


Background 

Weld repair requirements of Parts 192 
and 195 were derived from industry 
standards that were in effect at the time 
of issuance of the Federal pipeline 
safety regulations, and were based on 
concepts that safety would be adversely 
affected by certain types of weld repair, 
particularly the repair of cracks and 
multiple repair of other defects. The 
American National Standards Institute 
(ANSI) B31.8 standard was generally 
followed as a guide for the gas 
regulations, and B31.4 for the liquid 
regulations. The applicable sections of 
the DOT regulations are § 192.245, 
“Repair or Removal of Defects,” 

§ 195.230, “Welds: Repair of Defects,” 
and § 192.232, “Welds: Removal of 
Defects.” 

Changes made in the industry 
standards since 1970 have resulted in 
differences from the present DOT 
regulations with regard to limitations on 
the repair of cracks and whether or not 
multiple repair of defects may be made. 
API Standard 1104, referenced by ANSI 
B31.4 for weld repair, was revised in 
1973 to permit operators to develop and 
follow procedures for the repair of girth 
weld cracks and for multiple repair that 
are not permitted by the DOT 
regulations. The API 1104 Committee 
has indicated that the reason for the 
addition of repair provisions was to 
adapt the standard to pipeline and other 
piping construction where the repair of 
cracks and multiple repair might be 
appropriate, or where repair may be 
preferable to cutting out of a section of 
pipe containing the defective weld and 
welding in a new short section. ANSI 
B31.8 was revised in 1975 to incorporate 
the weld repair provisions of the 1973 
edition of API 1104, such that ANSI 
B31.8 and ANSI B31.4 are now 
consistent. The DOT regulations are 
now much more restrictive than the 
industry standards. 

Currently, § 192.245, governing the 
repair and removal of defects, specifies 
that a weld must be removed if it has a 
crack that is more than 2 inches long or 
that penetrates either the root or second 
bead, and adds that if a repair is not 
acceptable, the weld must be removed. 
However, the rule provides an exception 
that additional repairs made in 
accordance with qualified procedures 
are permitted for offshore pipelines 
being installed from a pipelay vessel. 
Section 195.230 specifies that an 
unacceptable weld may not be repaired 
unless there are no cracks in the weld 
and the segment of the weld was not 
previously repaired, but makes a similar 
exception to § 192.245 for offshore 
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pipelines being installed from a pipelay 
vessel. Section 195.232 provides that a 
cylinder of the pipe containing the weld 
must be removed whenever the weld 
contains one or more cracks or the weld 
was repaired but did not meet the 
standards of acceptability. 

Under the provisions of the 
President's Executive Order 12291, the 
MTB has performed a regulatory review 
of the girth weld repair sections of Parts 
192 and 195. That review of the MTB 
technical and pipeline accident ‘ 
information, including waiver petitions 
and resulting MTB actions, has shown 
that the present requirements are overly 
stringent and costly. Documented 
estimates of cost savings over the past 6 
years as a result of waiving the repair 
limitations for four pipeline operators 
have been more than 16 million dollars. 
It is not known how many other pipeline 
construction projects have been, or 
would be, affected adversely by these 
weld repair limitations in the future, 
although it is believed that the number 
is substantial. MTB accordingly 
proposes the adoption of the 
requirements of Section 7.0 of API 1104 
(15th edition, 1980) with further " 
supporting and definitive performance 
language to assure a sound, ductile weld 
when repair is completed. 


American Petroleum Institute Petition 


On June 2, 1981, the API petitioned on 
behalf of the API-AGA Joint Committee 
on Oil and Gas Pipeline Field Welding 
Practices to replace the relevant 
sections of Parts 192 and 195 with the 
following: “Repair or Removal of 
Defects: Each weld that is found 
unacceptable under (§ 192.241(c) or 
§ 195.228(b)) must be removed or 
repaired, Repairs must meet the 
requirements of Section 7.0, ‘Repair or 
Removal of Defects’ of API Standard 
1104.” Section 7.0 of API Standard 1104 
(15th edition, 1980) is quoted in its 
entirety as follows: 


Section 7.0, Repair or Removal of 
Defects 


7.1 Authorization for Repair of Defects 
Except Cracks 


Defects, except cracks, in the root and 
filler beads may be repaired with prior 
company authorization. Defects, except 
cracks, in the cover pass may be 
repaired without prior company 
authorization. When repairs are made in 
a previously repaired area, a procedure 
similar to that for the repair of cracks 
shall be used (Paragraph 7.4). All repairs 
must meet the Standards of 
Acceptability—Nondestructive Testing, 
Section 6.0 of this standard. 
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7.2 Removal and Preparation for 
Repair of Defects 


Before repairs are made, injurious 
defects shall be entirely removed to 
sound metal. All slag and scale shall be 
removed. Preheating may be required by 
the company. 


7.3 Testing of Repairs 


Repaired areas shall be re- 
radiographed, or inspected by the same 
means previously used. 

The company may, if it chooses, 
reinspect all of a weld containing a 
repair in the same manner as it is 
allowed to inspect any production weld 
(Par. 5.1. and 5.2). 


7.4 Authorization and Procedure For 
Repair of Cracks 


Cracked welds shall be removed from 
the line unless a repair is authorized by 
the company. Such weld cracks may be 
repaired provided: 

a. The crack is less than 8 percent of 
the weld length. 

b. A complete repair procedure has 
been developed and documented. The 
repair procedure shall include: 

(i) Method of exploration of the crack 
area. 

(ii) Method of crack removal. 

(iii) Preheat and interpass heat 
requirements. 

(iv) Welding procedure and type of 
electrodes. 

(v) Interpass nondestructive 
inspection requirements. 

(vi) Postheat treatment. 

c. The repair is made under the 
supervision of a technician experienced 
in repair welding techniques. 

d. The weld is made by a qualified 
welder. 

e. The repair groove is examined by a 
magnetic particle or dye penetrant test 
to assure complete removal of the crack. 

The regulation changes for which API 
petitions would overcome objections to 
the current weld repair regulations by 
permitting the repair of cracks and the 
multiple repair of weld defects, but add 
a crack length limitation of 8 percent of 
the weld length and are not definitive 
with regard to the required properties of 
the weld after repair is completed. MTB 
does not have data that would support 
the 8 percent limitation, other than 
informal information from the API 1104 
Committee that this limit is consistent 
with other provisions of the 
workmanship standards for weld 
defects. The central issue as to whether 
Section 7.0 of API 1104 may be 
considered adequate for weld repair (of 
cracks and for multiple repairs) is 
whether or not the procedures assure 
the soundness and mechanical 


properties equivalent to an acceptable 
welded joint. Since Section 7.0 only cites 
in 7.4.a({iv) the welding procedure and 
type of electrodes as a control (which 
may or may not be effectively applied), 
MTB believes it is necessary to state the 
objective of Section 7 in performance 
terms. This is simply that the repair 
procedure must assure that the same 
minimum requirements for soundness 
and mechnanical properties as specified 
for the original weld will be met after - 
completion of the repair. 

The API petition transmittal letter also 
states that “Compliance [with the 
present DOT regulations] has proven 
impossible where fittings, valves, and 
flanges are involved since there is no 
pipe to be cut out on one side of the 
weld.” Curiously, Section 7.0 of API 1104 
makes no exemption for welds at fittings 
other than for application of the 8 
percent limit for crack repair. It may be 
implied that weld cracks have not 
occurred at fittings that are more than 8 
percent of the weld length, or that if the 
cracks were longer, the fitting should be 
removed from the line. A more plausible 
interpretation is that the phrase 
“Cracked welds shall be removed from 
the line” means that the weld only shall 
be removed, permitting the use of air-arc 
gouging and grinding or other similar 
technique to avoid grossly enlarging the 
weld groove. It is not clear, in this 
regard, as to what practical purpose the 
8 percent limit serves. Nevertheless, 
MTB seeks comment as to the need in 
the Federal regulations for a specific 
limit on a crack length that may be 
repaired, assuming that all of the other 
provisions of Section 7.0 of API 1104 
would be followed in making the repair. 

The API letter petition is available in 
the docket for this proceeding for review 
and copying by interested persons. 


Clarification of Removal of Welds 


As stated above, Part 192 now 
specifies the conditions under which an 
unacceptable weld must be “removed,” 
but does not otherwise expressly 
regulate the extent or process of 
removal. Part 195 specifies, in contrast, 
that when a weld is to be “removed,” a 
cylinder of the pipe containing the weld 
must be removed. The conditions 
requiring removal are that (a) a first 
weld repair has been found 
unacceptable or (b) the weld contains 
unrepairable cracks. Because of the 
difference in definition between the gas 
and liquid regulations and the 
questionable effect of requiring that a 
section of pipe on each side of the weld 
be removed, MTB finds it necessary to 
further consider the meaning of the term 
“removed” in the proposed rule. 


Section 7.0 of API 1104 requires that 
cracked welds shall be removed from 
the line unless a repair is authorized by 
the company. MTB considers that 
further definition or restriction of weld 
removal as in Part 195 is not needed 
since if an entire new weld is made as 
other than a repair, the requirements of 
the original welding procedure, 
including all essential variables, would 
apply to assure a quality weld. In either 
case, if Section 7.0 is applicable, MTB 
considers that the established 
provisions for both the welding 
qualification procedure and the repair 
procedure (along with supplemental 
visual inspection and nondestructive 
testing) are adequate to assure quality 
pipeline welding. MTB believes that 
retention of the specific requirement for 
the method of removal of a defective 
weld would add no safety benefit and is 
unnecessary. 


Multiple Repairs 


As previously stated, multiple repairs 
of weld defects, or more than one repair 
of a single weld defect, have not been 
permitted by the DOT pipeline safety 
regulations for onshore pipelines, this 
prohibition having been derived from 
pre-1970 industry consensus standards 
for pipeline welding. Since that time, the 
industry has developed and 
implemented procedures that have been 
successfully applied in the performance 
of pipeline weld repair. The API 
asserted in its 1981 petition that a 
compelling reason to allow multiple 
repairs of weld defects in onshore 
pipelines is that multiple repeirs are 
now permitted in the construction of 
offshore pipelines. There is merit in this 
assertion because the stress of laying 
offshore pipelines from lay barges is 
more severe than that encountered in 
the construction of onshore pipelines, 
and no failures have been reported to 
DOT in the past 10 years of offshore 
pipeline construction due to multiple 
repairs of weld defects. 

A waiver petition submitted by the 
Louisiana Offshore Oil Port Authority 
(LOOP) for 105 platform piping welds 
that had each been repaired more than 
once (up to seven times) provided 
fracture toughness test data to show 
that toughness of the welded joint was 
not impaired or degraded by multiple 
repairs of the same defect in up to six 
repairs. Though fracture toughness as 
determined by the Charpy “V” notch 
impact test was slightly degraded in one 
segment of the weld repaired seven or 
more times, it was strongly suggested by 
the supporting documentation that if the 
procedures of Section 7.0 of API 1104 
had been followed with respect to 





verification of complete removal of the 
defect prior to weld repair, the number 
of repairs would not have been 


n E 

As of this date, MTB has no data that 
would suggest that a hazardous 
condition may be created by the 
allowance of multiple repairs of girth 
weld defects in accordance with the 
procedures of Section 7.0 of API 1104. 
However, commenters are requested to 
provide any data that may be available 
on adverse effects of multiple repair 
welding, particularly on higher strength 
grades of steel line pipe that may 
require precautionary provisions for 
satisfactory repair that may not now be 
contained in Section 7.0. 


Discontinuation of Weld Repair 
Regulation 

During the MTB regulatory review, 
consideration was given to other 
alternatives, including the deletion of all 
weld repair or removal requirements 
from the regulations on the basis that 
the other sections of the regulations on 
welding would still require qualified 
welding procedures and qualified 
welders, and would be applicable to 
repair welding. The basic determining 
factor as to whether a specific weld 
repair regulation was necessary then 

e an assessment of the extent of 
the problem. 

In the absence of more specific 
information, the failure of girth welds 
identified on reports to DOT (due to any 
cause) was reviewed to provide an 
indication of the degree of hazard that 
may exist. From DOT pipeline accident 
records, it was found that for the past 7 
years, there has been an annual average 
of 30 reportable failures in gas 
transmission lines and an average of 
from three to four reportable failures in 
hazardous liquid pipelines. Many more 
girth weld failures are shown as 
“nonreportable” leaks on gas annual 
report form totals. “Nonreportable” 
leaks in hazardous liquid lines are not 
available because liquid line operators 
are not required to submit annual 


reports. 

While acknowledging that historical 
accident data may not be representative 
of present-day welding and inspection 
techology, further review was made of 
DOT data as published by the industry. 
In an American Gas Association (AGA) 
report published as NG-18 Report No. 
106, the AGA summarized all incidents 
for the 6-year period from 1970 through 
1975, showing girth weld failures as 6.2 
percent of the total number of incidents. 
An “incident” is defined by the AGA 
report as a failure that requires a written 

to be submitted in accordance 
with § 191.15 of 49 CFR Part 191, 


“Transmission and gathering systems: 
Leak report.” The total number of 
incidents shown in the AGA report for 
the 6-year period was 2,459, which at a 
6.2 percent rate would be approximately 
25 girth weld failures per year. The 
report states that for all transmission 
and gathering incidents during the 6- 
year period “the number of deaths per 
year has averaged less than four, while 
the number of injuries per year for the 
same period has averaged 22.” 

Other information reviewed included 
Advisory Bulletins published by the 
MTB, including National Transportation 
Safety Board (NTSB) reports cited 
therein. The following information is 
excerpted from Advisory Bulletin No. 
73-12 for December 1973: 


In an NTSB report on a natural gas liquids 
fire near Austin, Texas, in which six persons 
died and two were critically burned, the 
probable cause ws stated to be due to 
improper pipeline repair welding procedures. 
NTSB made several recommendations, 
among which was the recommendation that 
OPS (now OPSR) should “incorporate into 49 
CFR Part 195 specifications for pipeline repair 
welding procedures designed to avoid stress 
concentration.” The NTSB report number is: 
NTSB-PAR-73-4. Single copies of NTSB 
reports may be obtained by writing the 
Publications Branch, NTSB, Washington, D.C. 
20594. 


In Advisory Bulletin No. 77-2 for 
February 1977, the following information 
is given for a crude oil pipeline accident: 


In an NTSB investigation of a crude oil 
pipeline accident near Abilene, Texas, in 
which six men died, it was determined that 
the probable cause was the attempted repair 
of “a leak in a cracked fillet weld on a full- 
wrap repair sleeve” and that the cracked 
fillet weld was made improperly during the 
repair of an earlier leak.” The NTSB report 
number is: NTSB-PAR-76~4. 


While it is not clear from review of 
accident report data as to the exact 
nature of the causal factors, it does 
become evident that the number of 
human casualties from one accident 
resulting from an improper weld repaid 
can be high. What part of the number of 
other girth weld failures may be 
attributed to improper weld repair 
cannot be known with certainty unless 
the accident is described in an 
investigative report, such as an NTSB 
report. DOT report forms do not contain 
specific entry blanks for failure due to 
weld repair. 

From a review of the above 
information, MTB has concluded that a 
justification does not exist for the 
discontinuation of weld repair 
regulation. Facts as above indicate that 
more effective regulation is needed to 
avoid a potentially hazardous condition, 
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while at the same time, reducing the cost 
of pipeline construction. 


Girth Weld Repair Waiver History 


Waivers from the requirements of 
§§ 192.245, 195.230, and 195.232 granted 
by MTB since 1975 have resulted in 
estimated total cost savings of a 
minimum of 16 million dollars and have 
materially assisted in meeting scheduled 
completion dates for several major 
pipeline construction projects. Waivers 
from these requirements have been 
granted by the DOT for the Alyeska 
Pipeline Service Company (42 FR 29983, 
June 9, 1977), the Michigan Wisconsin 
Pipe Line Company (42 FR 33406, June 
30, 1977), LOOP Inc. (46 FR 22306, April 
16, 1981), and the Northern Border 
Pipeline Company (47 FR 20715, May 13, 
1982). The waiver petitions had several 
features in common: (1) They were all 
for major projects and large diameter 
pipe (to 48 inches for the Trans-Alaska 
Pipeline System), Stressing the high cost 
and adverse schedule effects of 
replacement versus repair; (2) All 
waivers recognized the importance of 
completely documented weld repair 
procedures; (3) All stated the 
importance of demonstrating the 
mechanical properties of the repaired 
welds as a part of the procedures; (4) All 
stressed fracture toughness and other 
special mechanical testing to anticipate 
and satisfy pipeline design criteria, such 
as possible permanent strain and 
fatigue; and (5) Two emphasized the 
impossibility of removing welds 
adjacent to, or between fittings, 
necessitating repair rather than removal. 
This waiver chronology typifies the 
scope of the problem and corrective 
actions, and strongly suggests the need 
for an amendment utilizing performance 
standards, along with Section 7.0 of API 
1104, as a part of the revised Federal 
pipeline safety regulations for repair or 
removal of welds. 

MTB believes that the data obtained 
in processing of these waivers provides 
valuable basic criteria guidance for 
revision of the regulations. Waiver 
petitions listed above, accompanying 
data, and grants of waivers are also on 
file in the Dockets Branch for the review 
of interested persons. 


Epilogue. 

The MTB has determined that this 
document does not require a full draft 
evaluation since the proposal has a 
minimal impact on the industry and is: 
favorably responsive to a petition for 
amendment of the regulations by the 
API as the representative industry 
consensus standards organization. Also, 
since the proposed rule would have a 
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positive effect on the economy of less 
than $100 million a year, would result in 
a cost savings to consumers, industry, 
and government, and no adverse effects 
are anticipated, this action is not 
“major” under Executive Order 12291 or 
“significant” under DOT procedures. 

Because MTB has only limited cost 
data relating to four weld repair waiver 
actions, additional cost data is now 
sought from the public and the industry 
about the resulting effect of amending 
the regulations as proposed. 


List of Subjects 

49 CFR Part 192 
Pipeline. 

49 CFR Part 195 


Ammonia, Petroleum, Pipeline safety, 
Reporting and recordkeeping 
requirements. 


Proposed Rule 


Based on the foregoing, MTB proposes 
that Title 49, Code of Federal 
Regulations, Parts 192 and 195, be 
amended as follows: 


PART 192—[AMENDED] 
(1) By revising § 192.245 to read: 


§ 192.245 Removal or repair of defective 
welds. 

Each weld that is unacceptable under 
Section 192.241(c) must be removed, or 
repaired as follows: 

(a) The repair of weld defects and the 
testing of weld repairs shall be in 
accordance with the requirements of 
Section 7.0 of API Standard 1104 and 
assure a sound, ductile weld when 
repair is completed. 

(b) Multiple repairs, in accordance 
with subparagraph (a), may be made 
provided that the weld repair 
procedures assure that the minimum 
mechanical properties specified in the 
welding procedure for the original weld 
are met upon completion of the final 
weld repair. 


PART 195—[AMENDED] 


§ 195.232 [Removed] 


(2) By removing § 195.232 and by 
revising § 195.230 to read: 


§ 195.230 Welds: Repair of defects. 


Each weld that is unacceptable under 
Section 195.228 must be removed, or 
repaired as follows: 

(a) The repair of weld defects and the 
testing of weld repairs shall be in 
accordance with the requirements of 
Section 7.0 of API Standard 1104 and 
assure a sound, ductile weld when 
repair is completed. 


(b) Multiple repairs, in accordance 
with subparagraph (a), may be made 
provided that the weld repair 
procedures assure that the minimum 
mechanical properties specified in the 
welding procedure for the original weld 
are met upon completion of the final 
weld repair. 

(Authoriy citation for Part 192 is: 49 U.S.C. 
1672; 49 U.S.C. 1804; 49 CFR 1.53; Appendix A 
to Part 1, and Appendix A to Part 106) 
(Authority citation for Part 195 is: 49 U.S.C. 
2002; 49 CFR 1.53; Appendix A to Part 1; and 
Appendix A to Part 106) 

Issued in Washington, D.C., on January 19, 

1983. 

Richard L. Beam, 

Associate Director for Pipeline Safety 
Regulation, Materials Transportation Bureau. 
[FR Doc. 83-1843 Filed 1-21-83; 8:45 am] 

BILLING CODE 4910-60-M 


49 CFR Parts 192 and 195 
[Docket No. PS-69; Notice 2] 


Transportation of Natural and Other 
Gas and Hazardous Liquids by 
Pipelines; Line Marking at Navigable 
Waterways 


AGENCY: Materials Transportation 
Bureau (MTB), DOT. 


ACTION: Notice of proposed rulemaking. 


SUMMARY: By this notice, MTB proposes 
to revoke the regulations that require 
pipeline operators to place and maintain 
line markers at locations where gas and 
hazardous liquid pipelines cross 
navigable waterways. The current 
regulations are considered costly and 
unnecessary for safety in light of 
requirements and practices of the U.S. 
Army Corps of Engineers. 


DATE: Interested persons are invited to 
submit written comments on this notice 
before March 10, 1983. Late filed 
comments will be considered as far as 
practicable. All interested persons must 
submit as part of their written comments 
all the material that they consider 
relevant to any statement of fact made 
by them. 


ADDRESS: Communications should be 
sent to the Dockets Branch, U.S. 
Department of Transportation, 400 
Seventh Street, SW., Washington, DC 
20590. All comments and docket 
materials may be reviewed in the 
Dockets Branch, Room 8426, between 
the hours of 8:30 a.m. to 5:00 p.m. each 
working day. 

FOR FURTHER INFORMATION CONTACT: 
Mr. L. M. Furrow, 202-426-2392, 
regarding the content of this notice, or 
the Dockets Branch, 202-426-3148, 


2987 


regarding copies of this notice or other 
information in the dockets. 


SUPPLEMENTARY !NFORMATION: 
Background 


Line markers (or signs) historically 
have been installed by gas and 
hazardous liquid pipeline companies at 
navigable waterway crossings to warn 
vessel pilots of the presence of 
underwater pipelines. The objective of 
this practice is to reduce the possibility 
that underwater pipelines will be 
damaged by activities such as 
anchoring, dredging, pile driving, spud 
mooring, or by collision at the shoreline. 
A version of this voluntary practice 
became mandatory for hazardous liquid 
pipelines when § 195.410, Line markers, 
was adopted in 1970 (34 FR 15473). 
Later, the standards in § 192.707 for 
marking gas pipelines were amended in 
1975 (40 FR 13502) to, among other 
things, establish specific, detailed 
requirements for marking mains and 
transmission lines at navigable 
waterway crossings. 

Although the term “navigable 
waterway” is not defined in either the 
gas or liquid regulations, MTB has 
interpreted it in a manner consistent 
with the U.S. Coast Guard’s application 
of the term. This application has been 
recently expanded, however, by statutes 
and court decisions to include waters 
where there is little or no likelihood that 
marine activities will damage pipelines. 
For instance, markers would not be very 
useful for protecting crossings of minor 
streams that, although “navigable,” have 
no vessel traffic and no likelihood of 
being dredged. 

Another problem with both the gas 
and liquid line marking regulations is 
the difficulty and impracticality of 
installing warning signs at the shore that 
are large enough to be seen from passing 
vessels. Usually as waterways increase 
in size, so must the signs to provide 
adequate notice. At some point, 
aesthetic objections occur. 

These problems caused MTB to 
include §§ 192.707 and 195.410 in its 
program for reviewing existing 
regulations, with a view toward 
revoking or revising these regulations 
that are not achieving their intended 
purpose. Key considerations in the 
review regarding line marking at 
navigable waterways were: (1) The 
seriousness of the safety problem the 
regulations were intended to remedy, (2) 
the burdens imposed by the regulations, 
and (3) duplication of the regulations 
with requirements of another agency. 

At the outset of the review, MTB 
brought the question of the need for line 
markers at navigable waterways before 





the Technical Pipeline Safety Standards 
Committee, a statutory advisory 
committee concerned with gas pipeline 
safety standards. On one occasion, the 
committee recommended that the term 
“navigable waterway” be narrowly 
defined to avoid unnecessary markers, 
and the markers not be required where 
channels are marked by aids to 
navigation and the Corps of Engineers, 
the National Ocean Survey, or the 
Defense Mapping Agency maintains 
charts that show utility crossings. Later, 
the committee considered the matter 
again without changing its original 
recommendation. This time, however, 
many members openly doubted the 
value of the line marking regulation in 
view of the apparently low potential for 
accidents or likelihood of serious 
consequences in the event of an 
accident, and the questionable 
effectiveness of markers in preventing 
accidents. 

Also included in the review were 
several petitions for waivers and 
rulemaking received from the industry, 
MTB has received waiver petitions from 
Tennessee Gas Pipeline Company (79- 
3W), East Tennessee Natural Gas (79- 
5W), Midwestern Gas transmission (79- 
4W), and the Northern Natural Gas 
Company (80-1W). The petitioners 
requested that MTB grant them a waiver 
from compliance with the provisions of 
§ 192.707(a) for all of their pipeline 
crossings of rivers, streams, and inland 
waters do not have either of the 
following characteristics: (1) U.S. Coast 
Guard aids to navigation; or (2) regularly 
scheduled commercial traffic. The 
petitioners stated that since MTB’s 
regulations do not define the meaning of 
navigable waters, and since new laws 
and Court rulings have extended the 
meaning of “navigable waterway” to 
“any head waters capable to floating a 
canoe, bateaux, or log,” markers are 
required on thousands of pipeline 
crossings of streams and tributaries 
where there is no possibility of damage 
from anchors or dredging. (It should be 
noted that a permit for dredging in 
navigable waterways must be obtained 
from the Corps of Engineers, and 
obstructions to dredging (such as 
pipelines) are noted on the permit.) 

Tennessee Gas Pipeline Company 
stated that it would cost them in excess 
of $8,000,000 to install signs at all 
navigable water crossings on their 
system. East Tennessee estimated their 
costs as at least $600,000. 

Another petitioner (P-10), the 
Interstate Natural Gas Association of 
America, has requested that MTB 
amend part 192 to establish a definition 
of “navigable waterway” that would 


limit the installation of markers to 
waterways that have either Coast Guard 
aids to navigation or vessel traffic that 
could damage the pipeline. This request 
is consistent with the waiver petitions 
discussed above, in that markers would 
be required only where there is potential 
for anchor damage. 

MTB’s review concluded, 
preliminarily, that despite their 
longstanding usage, there was no 
empirical evidence to demonstrate the 
effectiveness of line markers in reducing 
the potential for accidents at navigable 
waterway crossings. It was also obvious 
that marker benefits, if any, would not 
likely be available at night or in fog, of 
far from shore where markers of 
moderate size could not be seen. 

Another finding was that the 
consequences of accidents that have 
occurred have not been severe in terms 
of deaths and injuries. From 1970 
through 1979, there were 40 accidents 
reported on gas pipeline crossings 
caused by marine activities, resulting in 
no deaths and four injuries. Between 
1968 and 1977, there were only 16 
marine-activity related accidents on 
liquid pipelines, and no deaths or 
injuries were reported. 

Finally, even in the absence of a 
complete cost study, the information 
supplied by Tennessee Gas showed that 
compliance with the existing 
requirements for water crossings that 
might be classed as navigable is very 
costly for the industry. 


Advance Notice 


To complete its review of the 
regulations that require placement of 
line markers at navigable waterway 
crossings, MTB issued an Advance 
Notice of Proposed Rulemaking 
(ANPRM) on June 17, 1981 (FR 46 32287, 
June 22, 1981), inviting comments on the 
problem of interference with underwater 
pipeline crossings, the benefits of 
installing line markers at these 
crossings, and the size and costs of 
markers to be used. 

In the ANPRM, MTB identified five 
alternatives that were being considered 
in deciding what, if any, rulemaking 
action to take. Also, MTB requested 
information from interested persons to 
aid in determining which alternative to 
choose. To focus the discussion on the 
issues which MTB believed would be of 
the greatest help in deciding which 
alternative to choose, MTB asked five 
questions relating to the alternatives. 

Sixty-seven persons responded to the 
ANPRM. They included public utility 
companies, gas and liquid transmission 
companies, State agencies, industry 
associations, industry standards-making 
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bodies, maritime associations, a barge 
company, and other Federal agencies. 


Responses to Questions 


As to the risk posed by underwater 
pipelines, virtually all commenters said 
that the threat to public safety of an 
underwater gas or hazardous liquid 
pipeline is small. They based this 
opinion on a belief that damage to such 
pipelines occurs infrequently, and when 
damage does occur, it’s usually in 
remote and sparsely populated areas 
where there are few ignition sources and 
few people are at risk. The majority of 
respondents stated that only in areas 
which have commercial traffic or 
dredging activities is there any potential 
threat to underwater pipelines. They 
cited the inattention of mariners, 
emergency anchoring, anchor dragging, 
barge sinking, and striking of pipelines 
by hulls or propellers as accident 
causes. Contributing factors were stated 
as the narrowness of many waterways, 
pipeline exposure due to erosion at 
riverbanks, and shifting of cover on 
riverbeds. 

All the commenters had difficulty in 
evaluating the degree of effectiveness of 
signs in preventing accidents. 
Nevertheless, many respondents 
asserted that line markers are 
worthwhile on those waterways where 
the potential threat of damage to 
pipelines is significant. Many operators 
mentioned the fact that line markers 
may be seen at night by use of a vessel’s 
spotlight. The usefulness of line markers 
in pinpointing the spot where a pipeline 
enters the water and the advantage of 
having the name of the commodity 
carried and a phone number on the line 
marker for appropriate response in case 
of an emergency were thought to be of 
value by several of the respondents. 

There was a mixed response 
regarding whether markers should be 
required on waterways where the Corps 
of Engineers, the National Ocean 
Survey, or the Defense Mapping Agency 
maintains charts showing utility 
crossings or where there are aids to 
navigation. The majority were nearly 
unanimous in stating that installation of 
markers should be voluntary where 
there are currently Coast Guard aids-to- 
navigation or where crossings are 
shown on charts maintained by the 
above agencies. These respondents 
expressed the belief that the maintained 
charts provide a sufficient safeguard, 
and line markers should not be 
mandatory where such charts show 
pipeline crossings. In contrast, some 
commenters thought that markers 
should be required at crossings where 
there are Coast Guard aids-to- 
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navigation or traffic of vessels of a size 
that could damage a pipeline. Others 
pointed out that to be effective, charts 
must be kept accurate and up-to-date. 
Some pipeline operators and mariners 
stated that the charts are often not large 
enough for sufficient accuracy. Also, 
some State agencies mentioned that it 
cannot be presumed that pilots will use 
their charts at all times. 

In regard to the use of lights or buoys 
to show a pipeline’s location instead of 
conventional markers, most respondents 
considered the use of lights or buoys 
impracticable and not cost-effective. 
They cited the high initial cost of the 
devices, high maintenance costs, and the 
infrequency of accidents. In addition, 
the possibility of lights and buoys being 
mistaken for Coast Guard aids-to- 
navigation was mentioned. Also, they 
said the slack in buoy mooring chains 
would permit buoys to change position 
from directly over a pipeline and reduce 
their usefulness in showing the precise 
location of pipelines. Some of the 
respondents suggested, however, that 
lights and buoys should be considered 
for use on a site-specific basis, generally 
in wide channels, but their use in these 
areas should be subject to Coast Guard 
approval to prevent interference with 
the present aids-to-navigation system. 

Several commenters recommended 
approaches other than line markers as a 
solution to the problem of underwater 
pipeline damage. There was general 
agreement that the present permit 
requirements of the Army Corps of 
Engineers are adequate to control the 
threat of accidents due to dredging or 
construction projects. Also, most of the 
respondents stated that “one-call” 
systems are effective in reducing 
accidents. It should be noted that a new 
Federal rule requiring gas operators to 
conduct or participate in “one-call” 
damage prevention programs in 
populated areas goes into effect April 1, 
1983 (47 FR 13818, April 1982). Pipeline 
operators opposed deeper burial of 
pipelines because of the expense, while 
some State agencies and mariners were 
in favor of deeper burial. 

Regarding the size of signs, all 
respondents agreed that if a requirement 
for installation of line markers at 
navigable waterways is to remain in 
force, 12-inch letters is the maximum 
size necessary. The opinions on how 
large the line marker signs should be 
varied from 4 by 8 feet to 8 by 12 feet. 
The majority preferred that visibility be 
based upon the use of binoculars. Some 
thought that line markers should be 
placed in the waterway itself for large 
bodies of water, recognizing that the line 
markers might then become a hazard. 


The respondents agreed that line 
markers should be of a standard size, 
shape, and color scheme. 

Many of the pipeline operators 
responding to the ANPRM stated that if 
the marking of pipeline crossings is to 
continue to be regulated, then the 
regulations should be reissued as 
performance requirements. It was their 
opinion that pipeline operators are in 
the best position to determine the 
importance of and the type of marker 
that would effectively protect the 
crossings. 

In the ANPRM, MTB asked what 
would be the result if markers were no 
longer required. Virtually all the 
respondents who operate pipelines that 
cross navigable waterways stated that 
even in the absence of Federal 
regulations, they would install and 
maintain line markers at those crossings 
where they believe the line markers 
would serve a need. Many commenters 
pointed out that before there were 
Federal regulations, line markers had 
been installed where they believed there 
was a potential danger to pipelines from 
marine activities, and they would 
continue to be installed if the 
requirements were removed. 

Those who opposed repeal of the 
waterway line marking regulations 
included the Interstate Natural Gas 
Association of America and some 
pipeline operators. They believed that 
even though the effectiveness of line 
markers as an accident prevention tool 
could not be quantified, crossing 
markers serve a useful purpose and 
regulations requiring them should be 
retained. Also, they said without 
Federal requirements, line markers at 
waterways would not be consistent 
throughout the nation. 


Responses to Alternative Actions 


Alternative 1. “Continue the present 
rules that line markers be placed at all 
crossings of waterways capable of 
floating a canoe, bateaux, or log, ina 
size large enough to be discerned from 
vessels in a channel.” 

Of the 67 respondents to the ANPRM, 
not one supported Alternative 1. The 
respondent's objections to Alternative 1 
may be summed up in two categories: (1) 
Too expensive; and (2) The absence or 
low probability of hazards to pipelines 
in most areas covered by the current 
rules. Each commenter estimated the 
cost impact upon his individual 
company, except for the trade 
associations who presented an average 
range of cost based upon the estimated 
cost to their members. The estimates of 
cost per company for full compliance 
with the current rules ranged from 
$100,000 to $8,000,000 for installation of 


markers, plus a yearly maintenance of 
approximately 10 percent of the original 
installation. 

MTB’s Regulatory Evaluation, an 
examination of the costs and benefits of 
the alternatives, shows that the cost of 
Alternative 1 would far exceed the total 
annual expected benefits. 

Therefore, for the reasons stated 
above, MTB has removed Alternative 1 
from any further consideration. 

Alternative 2. “Require line markers 
only at crossings of rivers or other 
bodies of water which carry potentially 
damaging vessels or where channel 
dredging and commercial dredging (such 
as oyster shell dredging) is commonly 
performed, but place a reasonable limit 
on the size of signs.” 

Slightly less than half of the 
respondents preferred the adoption of 
Alternative 2, provided any new 
regulation be written in performance 
language. While most respondents that 
preferred Alternative 2 did not 
substantiate their choice, several 
commenters in this group said they 
believed that line markers were 
effective in preventing damage to 
pipelines. Even these commenters did 
not give examples of how markers had, 
in their experience, been effective. 

MTB is not persuaded by the 
respondents who favored Alternative 2 
that there should be a Federal pipeline 
safety requirement for placement of line 
markers at particular waterways. The 
waters to which the respondents would 
apply such a requirement, ones where 
damage to pipelines is most likely to 
occur, are the same ones they stated 
they would continue to mark in the 
absence of any Federal pipeline safety 
requirement. Indeed, the Regulatory 
Evaluation indicates that in high traffic 
locations, it is cost beneficial to install 
line markers, giving credence to the 
industry comments that line markers 
will be voluntarily installed where 
appropriate. MTB does not believe that 
it should require by regulation that 
which industry largely does on its own 
initiative, particularly when the failure 
to act voluntarily would not measurably 
threaten public safety. 

Another consideration regarding 
Alternative 2 is that the Corps of 
Engineers and the Coast Guard also 
have regulations which affect the safety 
of pipelines crossing navigable 
waterways. 

The Corps of Engineers and National 
Ocean Survey of the Department of 
Commerce produce charts for purposes 
of navigation on U.S. waterways. 
Submarine cables and pipelines are 
shown on these charts, based on 
information furnished by the Corps as 





set forth in 33 CFR 209.310 and 209.325 
(g), (bh), and (i). Also, information about 
pipelines which affect navigation is 
published in Notices to Mariners, a 
Coast Guard and Department of 
Commerce publication, and in the U.S. 
Coast Pilot Monthly, another 
government sponsored publication, both 
of which are available to mariners. The 
U.S. Coast Guard requires vessels of 
1,600 gross tons and up operating on the 
navigable waters of the U.S. to carry 
current government charts, coast pilots, 
and Notices to Mariners (33 CFR 164.33). 
Thus, information about pipeline 
crossings that could affect navigation is 
available on charts and publications to 
pilots of all vessels, and required to be 
kept on vessels with sufficient capacity 
to damage pipelines. 

Moreover, the Corps of Engineers has 
authority under Sec. 10 of the River and 
Harbor Act of 1899 to regulate and grant 
permits for pipeline crossings of 
navigable waters of the United States 
and for dredging or other construction 
activities that might interfere with such 
crossings. The regulations which apply 
to the issuance of permits are in 33 CFR 
Parts 320 through 330. 

The Corps of Engineers’ policies for 
review of applications for Department of 
Army permits include a public interest 
review (33 CFR 320.4). All factors which 
may be relevant to a proposed crossing 
are considered, among which are 
navigation, safety, and in general, the 
needs and welfare of the people. 
comments on the ANPRM from the 
Corps stated that the need for line 
markers is also part of this review. No 
permit is granted unless its issuance is 
found to be in the public interest. 

Thus, the Corps not only furnishes 
information about pipeline crossings 
that is used by mariners, but also 
conducts a case-by-case review of the 
safety of pipeline crossings of navigable 
waters, including the need for line 
markers. Furthermore, after a crossing is 
constructed, the Corps’ permitting 
program in regard to dredging and 
marine construction activities serves to 
protect the crossing against damage. It 
follows, therefore, that the present 
requirements of §§ 192.707 and 195.410 
for marking navigable waterway 
crossings are to a large extent 
unnecessary in light of the Corps of 
Engineers’ practices. 

For the above reasons, MTB does not 
propose to adopt Alternative 2. 

Alternative 3. “Require all future 
underwater pipelines and the 
replacement of any existing underwater 
pipelines to be placed deep enough 
underneath the waterway bed to avoid 
foreseeable potential damage (rather 
than being dredged or bridged and laid 


on or near the existing bed of the 
waterway). In this case, existing 
pipeline crossings would be marked 
according to Alternative 1, 2, 4, or 5.” 

The response to Alternative 3 was 
mixed. The pipeline operators were 
unanimously opposed to Alternative 3. 
They stated that it would be costly to 
bury pipelines under stream beds, and it 
was not possible to justify the additional 
cost. 

Some State agencies and mariners 
were in favor of deeper burial. They 
contended that deeper burial would give 
pipelines greater protection and possibly 
eliminate all damage to pipelines caused 
by marine activities. 

MTB agrees that deeper burial would 
afford greater protection for pipelines, 
but it would also be considerably more 
expensive than normal installation 
techniques. MTB’s Regulatory 
Evaluation shows that deeper burial 
cannot be justified by the savings in 
accidents to be avoided. For this reason, 
MTB has ruled out Alternative 3 for 
further consideration in this rulemaking 
proceeding. 

Alternative 4. “Revoke the present 
requirements for line markers at 
navigable waterways. In this case, 
safety would be regulated by other 
existing Department of Transportation 
requirements, such as depth of burial, by 
“one-call” damage prevention programs, 
or by Coast Guard and Corps of 
Engineer requirements discussed 
above.” 

Slightly fewer respondents were in 
favor of.Alternative 4 than were in favor 
of Alternative 2. Their reasons for 
favoring revocation of the current rules 
were: (1) Underwater pipelines pose 
little, if any, threat to the public. (2) It is 
doubtful if line markers or other 
location-type markings prevent damage 
to underwater pipelines because most 
damage is the result of action taken in 
an emergency situation or due to the 
inattentiveness of marine personnel. (3) 
It is unnecessary to require by Federal 
regulation that which prudent 
operations would do in the absence of 
Federal regulations. (4) There is no 
direct indication that line markers have 
had any effect on reducing accidental 
damage to underwater pipelines. 

After reviewing all the comments and 
considering other information available, 
MTB does not believe that its current 
requirements for placing line markers at 
navigable waterway crossings are 
justified. In short, MTB believes that 
because of their location, there is little 
risk of damage to underwater pipelines, 
and most of the incidents to underwater 
pipelines that do occur expose very few 
members of the general public to danger. 
Moreover, there is insufficient evidence 
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to show that line markers have had any 
effect in preventing damage to 
underwater pipelines, and such 
quantitative information appears 
unobtainable. 

A major factor related to the lack of 
need for Federal regulations is MTB’s 
belief, as supported by the comments, 
that most operators will voluntarily 
install and maintain line markers at 
crossings where they consider line 
markers to be helpful. Clearly, it is 
unnecessary for MTB to require by 
Federal regulations what industry can 
and will do in the absence of Federal 
regulations. 

Another very important consideration 
involves the requirements and practices 
of the Corps of Engineers regarding 
issuing permits for pipeline crossings, 
dredging, and other construction 
activities in navigable waterways and 
the information provided mariners about 
pipeline crossings. The Corps’ permitting 
and informational programs protect the 
public not only in regard to hazards to 
navigation, but also against risks posed 
by interference with underwater 
pipelines by vessels, dredging, or other 
water-use activity. 

For the above reasons, MTB has 
selected Alternative 4 as the rulemaking 
action being proposed by this notice. 

Alternative 5. “Use lights or buoys for 
line markers in place of signs; or use a 
combination of lights, buoys, and signs. 

Not a single respondent thought that 
the use of lights or buoys for line 
markers would be cost effective and 
should be adopted as a Federal 
standard. Their main reason was the 
excessive cost to install lights and 
buoys. They also stated that 
maintenance of lights and buoys would 
be expensive. Several respondents 
mentioned that buoy mooring chains 
required a certain amount of slack 
which would permit the buoy to move 
from directly over the pipeline and 
prevent jt from accurately marking the 
location of the pipeline. But several 
stated that a combination of lights, 
buoys, and signs would be an effective 
combination on some waters, 
particularly on wide bodies of water. 
Yet even these commenters said the cost 
of initial installation and follow-up 
maintenance would be extremely costly 
and a drawback to their use. Also, 
several respondents mentioned the fact 
that lights and buoys would have to be 
made compatible with the Coast 
Guard's aids-to-navigation system to 
avoid confusion. 

MTB believes that it would indeed be 
extremely costly to require the use of 
lights and buoys, and the burden of 
making them compatible with the Coast 
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Guard’s system would be a large cost 
factor. For this reason, along with the 
doubts mentioned above about a 
marker’s effectiveness in accident 
prevention, Alternative 5 was not 
adopted as a rulemaking proposal. 


Cost Impact 


This notice does not propose a “major 
rule” under Executive Order 12291. The 
Order defines a “major rule” as one 
which would have an annual effect on 
the economy of $100 million or more, a 
major increase in costs, or a significant 
adverse on the economy. As shown by 
the Regulatory Evaluation for this 
proceeding, this notice does not make 
any proposal that would have such an 
impact. This notice also does not 
propose a “significant” rule as defined 
by the Department of Transportation 
Policies and Procedures (DOT Order 
2100.5). 

The Regulatory Flexibility Act (5 
U.S.C. 601 et seq.) requires a review of 
certain rules proposed after January 1, 
1981, for their effects on small 
businesses, organizations, and 
governmental bodies. I certify that the 
proposed rules will not, if promulgated, 
have a significant economic impact on a 
substantial number of small entities 
because there will be no direct or 
indirect costs of compliance or other 
adverse effects. 


List of Subjects 

49 CFR Part 192 
Pipeline safety. 

49 CFR Part 195 


Ammonia, Petroleum, Pipeline safety, 
Reporting and recordkeeping 
requirements. 


Therefore, for reasons set out in the 
preamble, MTB proposes to amend 49 
CFR Parts 192 and 195 as follows: 


PART 192—[{AMENDED] 

1. Section 192.707 would be amended 
by revising paragraph (a) introductory 
text, (a)(1), (b), and the introductory text 
of (d) to read as follows and by 
removing paragraphs (e) and (f): 


§ 192.707 Line markers for mains and 
transmission lines. 


(a) Buried pipelines. Except as 
provided in paragraph (b) of this section, 
a line marker must be placed and 
maintained as close as practical over 
each buried main and transmission 
line— 

(1) At each crossing of a public road 
and railroad; and 

(b) Exceptions for buried pipelines. 
Line markers are not required for buried 
mains and transmission lines— 

(1) Located offshore or at crossings of 
or under navigable waterways; or 

(2) In Class 3 or Class 4 locations— 

(i) Where placement of a marker is 
impractical; or 

(ii) Where a damage prevention 
program is in effect under § 192.614. 


* * * * * 


(d) Marker warning. The following 
must be written legibly on a background 
of sharply contrasting color on each line 
marker: 

2. Section 195.410 would be amended 
by revising paragraphs (a) introductory 
text, (a)(2), and (b) to read as follows, by 
removing paragraph (c), and by 
redesignating paragraph (d) as 
paragraph (c): 


§ 195.410 Line markers. 

(a) Except as provided in paragraph 
(b) of this section, each operator shall 
place and maintain line markers over 
each buried pipeline in accordance with 
the following: 


* * * * 


(2) The marker must state at least the 
following: “Warning” followed by the 
words “Petroleum (or the name of the 
hazardous liquid transported) Pipeline” 
(in lettering at least 1 inch high with an 
approximate stroke of one-quarter inch 
on a background of sharply contrasting 
color), the name of the operator and a 
telephone number (including area code) 
where the operator can be reached at all 
times. 

(b) Line markers are not required for 
buried pipelines located— 

(1) Offshore or at crossings of or 
under navigable waterways; or 

(2) In heavily developed urban areas 
such as downtown business centers 
where— 

(i) The placement of markers is 
impracticable and would not serve the 
purpose for which markers are intended; 
and 

(ii) The local government maintains 
current substructure records. 

(49 U.S.C. 1672 and 2002; 49 CFR 1.53, 
Appendix A of Part 1 and Appendix A of Part 
106) 

Issued in Washington, D.C., on January 18, 

1983. 

Richard L. Beam, 

Associate Director for Pipeline Safety 
Regulation, Materials Transportation Bureau. 
[FR Doc. 83-1747 Filed 1-21-83; 8:45 am] 

BILLING CODE 4910-60-M 





2992 
Notices 


This section of the FEDERAL REGISTER 
contains documents other than rules or 
proposed rules that are applicable to the 
public. Notices of hearings and 
investigations, committee meetings, agency 
decisions and rulings, delegations of 
authority, filing of petitions and 
applications and agency statements of 
organization and functions are examples 
of documents appearing in this section. 


DEPARTMENT OF AGRICULTURE 
Federal Grain Inspection Service 


Federal Grain Inspection Service 
Advisory Committee; Meeting 


Pursuant to the provisions of section 
10({a)}(2) of the Federal Advisory 
Committee Act (Pub. L. 92-463), notice is 
hereby given of the following committee 
meeting: 


Name: Federal Grain Inspection Service 
Advisory Committee 
Date: February 9, 1983 


Docket 


T 
ae 


Date filed 
r 
Jan. 12, 1983 


Place: U.S. Department of Agriculture, 1400 
Independence Avenue, SW., Room 2096 
South Building, Washington, D.C. 20250 

Time: 8:30 a.m. 

Purpose: To enable the members to discuss 
and provide advice to the Administrator of 
the Federal Grain Inspection Service with 
respect to the efficient and economical 
implementation of the U.S. Grain 
Standards Act of 1976, in order to assure 
the normal movement of grain in an orderly 
and timely manner 


The agenda includes (1) financial 
matters, (2) quality control plan, (3) a 
proposed inbound truck inspection plan, 
(4) a report on recordkeeping 
requirements, (5) establishing a moisture 
subcommittee, and (6) other matters. 

The meeting will be open to the 
public, but space and facilities are 
limited. Public participation will be 
limited to written statements submitted 
before or at the meeting unless their 
participation is otherwise requested by 
the Committee Chairman. Persons, other 
than members, who wish to address the 
Committee at the meeting should 
contact Dr. Kenneth A. Gilles, 


Description 


Federal Register 
Vol. 48, No. 16 


Monday, January 24, 1983 


Administrator, FGIS, U.S. Department of 
Agriculture, Washington, D.C. 20250, 
telephone (202) 382-0219. 

K. A. Gilles, 

Administrator. 

January 17, 1983. 

[FR Doc. 83-1871 Filed 1-21-83; 8:45 am] 

BILLING CODE 3410-02-M 


CIVIL AERONAUTICS BOARD 


Applications for Certificates of Public 
Convenience and Necessity and 
Foreign Air Carrier Permits Filed Under 
Subpart Q of the Board’s Procedural 
Regulations (See, 14 CFR 302.1701 et 
seq.) Week Ended January 14, 1983 
Subpart Q applications 

The due date for answers, conforming 
ap)lication, or motions to modify scope 
arc set forth below for each application. 
Fc llowing the answer period the Board 
piay process the application by 
expedited procedures. Such procedures 
inay consist of the adoption of a show- 
cause order, a tentative order, or in 
appropriate class A final order without 
further proceedings. 


41222 United Air Carriers, Inc. d/b/a Overseas National Airways, c/o Richard J. Kendall, Shaw, Pittman, Potts & Trowbridge, 1800 M Street, N.W., Suite 900 South, 


Washington, D.C. 20036. Application of United Air Carriers, inc. d/b/a Overseas National Airways, pursuant to Section 401 of the Act and Subpart Q of the 
Board's Procedural Regulations requests issuance or amendment of a certificate of public convenience and necessity for authority to engage in scheduled 


a. Foreign scheduled air transportation between the United States, Lebanon and Qatar; and/or 
b. Authority to combine the United States, Lebanon, Qatar service with service to the transatlantic points listed in ONA's certificate for route 356F to the 


| 

| 

| air transportation of passengers, property and mail, as follows: 
| 

| 


extent such operations are consisteni with bilateral agreements between the United States and other countries. 
| Conforming Applications, Motions to Modify Scope, and Answers may be filed by February 9, 1983 


Jan. 14, 1983 
D.C. 20007. 


41095 Air Washington, Inc., c/o Frederick P. Hitz, Schwabe, Williamson, Hyatt, Moore & Roberts, The Flour Mill Suite 302, 1000 Potomac Street, N.W. Washington, 


Information supplied pursuant to Order 82-12-48 with respect to the Application of Air Washington, Inc 


Conforming Applications, Motions to Modify Scope, and Answers may be filed by February 11, 1983. 


Phyllis T. Kaylor 

Secretary. ; 

[FR Doc. 83-1860 Filed 1-21-83; 8:45 am] 
BILLING CODE 6320-01-M 





[Order 83-1-46; Agreement C.A.B. 28911 R- 
1 through R-5; Agreement C.A.B. 28920] 


Agreements Adopted by the Tariff 
Coordinating Conferences of the 
international Air Transport 
Association; Baggage Matters; Order 


Issued Under Delegated Authority January 
13, 1983. 

Agreements among various members 
of the International Air Transport 
Association (IATA) have been filed with 


the Board under section 421(a) of the 
Federal Aviation Act of 1958 and Part 
261 of the Board’s Economic 
Regulations. They were adopted at the 
Special Baggage Conference held in 
Geneva during November 29-30, 1982, or 
by mail vote, and are intended for 
effectiveness March 1, 1983, through 
March 31, 1985. 

The agreements propose a piece- 
related baggage system to/from the 
United States and U.S. territories, in a 
somewhat altered version of an earlier 
IATA proposal which the Board 
disapproved by Order 82-10-85, October 
21, 1982. Under the new proposal, first- 
class passengers’ free-baggage 
allowance would consist of two checked 


pieces of 62 inches each,‘ while 
economy-class travelers’ allowance 
would be limited to one 62-inch and one 
55-inch piece; the maximum weight of 
any checked piece qualifying as free 
baggage in either class would be 23 
kilograms (50 pounds). Passengers in 
both classes of service would also be 
allowed one or more carry-on pieces not 
exceeding a total of 45 inches. 

Normal excess-baggage charges 
would apply to any piece failing to meet 
one of the three limitations placed on 
the free allowance. Such charges would 
apply to any piece which is either (a) 
excessive in number, (b) over 62 inches 


' Height plus width plus depth. 
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but no more than 80 inches,’ or (c) over 
23 kilograms (50 pounds) but no more 
than 32 kilograms (70 pounds). Normal 
charges would also apply to pieces 
whose size and weight fall within the 
above limitations. Double charges would 
apply to excess pieces which also fall 
within either or both of the above size 
and weight limitations. Bags exceeding 
either 80 inches or 32 kilograms, 
moreover, would require prior handling 
arrangements with the carrier and incur 
a triple charge for the first 45 kilograms 
plus one further charge for each 
additional 10 kilograms. Special 
provisions are included for the carriage 
of bicycles, sporting gear and certain 
other items. Finally, the proposal 
stipulates that the baggage provisions 
and charges do not apply to commercial 
courier services.* 

The purpose of this order is to 
establish procedural dates for the 
submission of carrier justification in 
support of the agreements and 
comments and replies by interested 
persons. Pan American World Airways, 
Inc., the only U.S. air carrier member of 
IATA that is a party to the agreements, 
shall submit full justification, with 
detailed supporting data, for the 
agreements. In particular, we expect 
such justification to include, by 
ratemaking entity,‘ the average weight 
of a passenger's checked baggage; the 
percentage of passengers whose 
checked baggage exceeds (a) 23 
kilograms, and (b) 30 kilograms; the 
extent of any current space problems 
arising from passengers’ tendering 
extraordinary amounts of baggage, and 
the agreements’ expected effect on these 
problems; unusual costs associated with 
acceptance of extraordinary amounts of 
baggage; and the agreements’ expected 
impact on excess-baggage revenues. We 
also expect the carrier to provide an 
economic rationale for the double- and 
triple-charging scheme included in this 
proposal. 

Accordingly, we order that: 

1. Pan American World Airways, Inc., 
the only United States air carrier 
member of the International Air 
Transport Association that is a party to 
Agreements C.A.B. 28911 and C.A.B. 
28920, shall file by January 31, 1983, full 


? Over 55 inches in the case of an economy-class 
passenger's second checked piece. 

* The new proposal alters the earlier, disapproved 
one in that it largely abandons a scheme whereby 
excess, oversize, and/or overweight pieces, even 
though under 80 inches and 32 kilograms, could 
have been subject to triple and quadruple charges. 
The earlier agreement was also ambiguous as to its 
application to courier services. The proposed 
normal excess-baggage charges, however, are 
generally identical to those contained in the earlier 

ment. 

* Atlantic, Pacific, and Latin America. 


documentation and economic 
justification for the baggage provisions 
and charges contained in the 
agreements; 

2. Interested persons and parties shall 
submit comments and objections by 
February 7, 1983; 

3. Reply comments shall be submitted 
by February 17, 1983; 

4. Insofar as air transportation as 
defined by the Act is concerned, tariffs 
implementing the agreements shall not 
be filed in advance of Board action on 
the agreements; and 

5. This order shall be served on the 
International Air Transport Association 
and Pan American World Airways, Inc. 

We shall publish this order in the 
Federal Register. 

Norman D. Schwartz, 
Assistant Director, Fares, Rates and Tariffs, 
Bureau of International Aviation. 


Phyllis T. Kaylor, 
Secretary. 


[FR Doc. 83-1861 Filed 1-21-83; 8:45 am] 
BILLING CODE 6320-01-M 


[Docket No. 40826] 


Central Zone-Caracas/Maracaibo 
Venezuela Service Case; Oral 
Argument 


Notice is hereby given, pursuant to the 
provisions of the Federal Aviation Act 
of 1958, as amended, that oral argument 
in this case is assigned to be held before 
the Board on Wednesday, February 9, 
1983, at 10:00 a.m. (local time), in Room 
1027, Universal Building, 1825 
Connecticut Avenue, NW., Washington, 
D.C. 

Each party which wishes to 
participate in the oral argument shall so 
advise The Secretary, in writing, on or 
before Tuesday, February 1, 1983, 
together with the name of the person 
who will represent it at the argument. 

Dated at Washington, D.C., January 17, 
1983. 

Phyllis T. Kaylor, 

Secretary. 

[FR Doc. 83-1862 Filed 1-21-83; 8:45 am] 
BILLING CODE 6320-01-M 


[Docket No. 41127] 


Sea and Sun Airlines, inc. Enforcement 
Proceeding; Prehearing Conference 
Notice is hereby given that a 
prehearing conference in the above- 
entitled matter is assigned to be held on 
January 28, 1983, at 10:00 a.m. (local 
time), in Room 1012, Universal Building, 
1825 Connecticut Avenue, NW., 
Washington, D.C., before the 
undersigned administrative law judge. 


Dated at Washington, D.C., January 18, 
1983. 

John M. Vittone, 

Administrative Law Judge. 

[FR Doc. 83-1863 Filed 1-21-83; 8:45 am] 

BILLING CODE 6320-01-M 


[Docket No. 41221] 


California-Alberta Service Case; 
Prehearing Conference 


Notice is hereby given that a 
prehearing conference in the above- 
entitled matter is assigned to be held on 
February 16, 1983, at 10:00 a.m. (local 
time), in Room 1027, Civil Aeronautics 
Board, 1825 Connecticut Avenue, NW.., 
Washington, D.C., before the 
undersigned. 

In order to facilitate the conduct of the 
conference, parties are instructed to 


‘ubmit one copy to each party and 


prospective party and three copies to 
the Judge of: (1) Proposed statements of 
issues; (2) proposed stipulations; (3) 
proposed requests for additional 
information and evidence; (4) 
statements of positions; and (5) 
proposed procedural dates. The Bureau 
of International Aviation will circulate 
its material on or before February 4, 
1983, and the other parties on or before 
February 11, 1983.* The submissions of 
the other parties shall be limited to 
points on which they differ with the 
Bureau of International Aviation, and 
shall follow the numbering and lettering 
used by the Bureau to facilitate cross- 
referencing. 

Dated at Washington, D.C., January 18, 
1983. 
John M. Vittone, 
Administrative Law Judge. 
[FR Doc. 83-1864 Filed 1-21-83; 8:45 am] 
BILLING CODE 6320-01-M 


COMMISSION ON CIVIL RIGHTS 


Georgia Advisory Committee; Agenda 
and Notice of Public Meeting 


Notice is hereby given, pursuant to the 
provisions of the Rules and Regulations 
of the U.S. Commission on Civil Rights, 
that a meeting of the Georgia Advisory 
Committee to the Commission will 
convene at 10:30 am and will end at 2:30 
pm, on February 16, 1983, at the Marriott 
Hotel Downtown, Courtland and 
International Boulevard, in Room 12 
Oaks, Atlanta, Georgia, 30043. The 
purpose of this meeting will be to 
conduct a press conference from 10:30 
am to 11:30 am, to release the 
Committee's report Perceptions of Hate 


“These are delivery dates. 





Group Activity in Georgia, and from 
11:30 am to 2:30 pm conduct the regular 
scheduled Committee meeting to discuss 
plans for the study on Women and 
Minorities in the Media in Georgia. 

Persons desiring additional 
information or planning a presentation 
to the committee, should contact the 
Chairperson, Clayton Sinclair, Jr., 301 
Equitable Building, 100 Peachtree Street, 
Atlanta, Georgia, 30303, (404) 681-0797 
or the Southern Regional Office, Citizens 
Trust Bank Building, 75 Piedmont 
Avenue, North East, Room 362, Atlanta, 
Georgia, 30303, (404) 221-4391. 

The meeting will be conducted 
pursuant to the provisions of the Rule 
and Regulations of the Commission. 


Dated at Washington, D.C., January 18, 
1983. 
John I. Binkley, 
Advisory Committee Management Officer. 
[FR Doc. 83-1825 Filed 1-21-83; 8:45 am] 
BILLING CODE 6335-01-M 


indiana Advisory Committee; the 
Agenda and Notice of Public Meeting 


Notice is hereby given, pursuant to the 
provisions of the Rules and Regulations 
of the U.S. Commission on Civil Rights, 
that a meeting of the Indiana Advisory 
Committee to the Commission will 
convene at 7:00 pm and will end at 10:00 
pm on February 17, 1983, at the Sheraton 
Hotel Gary, 465 Broadway Street, in the 
Huron Room, Gary Indiana, 46401. The 
purpose of this meeting will be to 
discuss the status of the prison project, 
block grants, and review the housing 
discrimination draft statement. 

Persons desiring additional 
information or planning a presentation 
to the Committee, should contact the 
Chairperson, Joseph J. Russell, 4165 
Gran Haven Drive, Bloomington, 
Indiana, 47401, (812) 337-9632 or the 
Midwestern Regional Office, 230 South 
Dearborn Street, 32nd Floor, Chicago, 
Illinois. 60604, (312) 353-7479. 

The meeting will be conducted 
pursuant to the provisions of the Rules 
and Regulations of the Commission. 

Dated at Washington, D.C., January 17, 
1983. 

John I. Binkley, 

Advisory Committee Management Officer. 
[FR Doc. 83-1830 Filed 1-21-83; 8:45 am] 

BILLING CODE 6335-01-M 


Kentucky Advisory Committee; 
Agenda and Notice of Public Meeting 


Notice is hereby given, pursuant to the 
provisions of the Rules and Regulations 
of the U.S. Commission on Civil Rights 
that a meeting of the Kentucky Advisory 


Committee to the Commission will 
convene at 10:00 am and will end at 2:00 
pm, on February 23, 1983, at the 
Executive Inn—East, 978 Phillips Lane, 
in the Whitehart Room, Louisville, 
Kentucky, 40213. The purpose of this 
meeting will be to conduct a press 
conference from 10:00 am to 11:00 am, to 
release the Louisville Community 
Development Block Grant report, and 
from 11:00 am until 2:00 pm, conduct the 
Committee meeting to discuss program 
activities for Fiscal year 1983. 

Persons desiring additional 
information or planning a presentation 
to the Committee, should contact the 
Chairperson, James M. Rosenblum, 33 
Ten Broeck Way, Louisville, Kentucky, 
40222, (502) 636-1411 or the Southern 
Regional Office, Citizens Trust Bank 
Building, 75 Piedmont Avenue, North 
East, Room 362, Atlanta, Georgia, 30303, 
(404) 221-4391. 

The meeting will be conducted 
pursuant to the provisions of the Rules 
and Regulations of the Commission. 


Dated at Washington, D.C., January 17, 
1983. 
John I. Binkley, 
Advisory Committee Management Officer. 
[FR Doc. 83-1827 Filed 1-21-83; 8:45 am] 
BILLING CODE 6335-01-M 


Massachusetts Advisory Committee; 
Agenda and Notice of Public Meeting 


Notice is hereby given, pursuant to the 
provisions of the Rules and Regulations 
of the U.S. Commission on Civil Rights, 
that a meeting of the Massachusetts 
Advisory Committee to the Commission 
will convene at 4:00 pm and will end at 
6:00 pm, on February 15, 1982, in the 
Conference Room, at the New England 
Regional Office, 55 Summer Street, 8th 
Floor, Boston, Massachusetts, 02110. The 
purpose of this meeting will be to 
discuss the on-going study of successful 
affirmative action in the private sector, 
and of prosecution of violators of the 
Massachusetts civil rights law. 

Persons desiring additional 
information or planning a presentation 
to the Committee, should contact the 
Chairperson, Bradford E. Brown, 17 
Roberta Jean Circle, Post Office Box 95, 
East Falmouth, Massachusetts, 02536, 
(617) 548-5123 or the New England 
Regional Office, 55 Summer Street, 8th 
Floor, Boston, Massachusetts, 02110, 
(617) 223-4671. 

The meeting will be conducted 
pursuant to the provisions of the Rules 
and Regulations of the Commission. 
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Dated at Washington, D.C., January 18, 
1983. 
John I. Binkley, 
Advisory Committee Management Officer. 
[FR Doc. 83-1824 Filed 1-21-83; 8:45 am] 
BILLING CODE 6335-01-M 


New York Advisory Committee; 
Agenda and Notice of Public Meeting 


Notice is hereby given pursuant to the 
provisions of the Rules and Regulations 
of the U.S. Commission on Civil Rights, 
that a meeting of the New York 
Advisory Committee to the Commission 
will convene at 4:00 pm and will end at 
6:30 pm, on February 17, 1983, at the 
Summit Hotel, 569 Lexington Avenue, 
New York, New York, 10017. The 
purpose of this meeting will be to 
discuss program activities for Fiscal 
Year 1983. 

Persons desiring additional 
information or planning a presentation 
to the Committee should contact the 
Chairperson, Robert Mangum, 420 East 
Twenty-Third Street, New York, New 
York 10010, (212) 420-3935 or the Eastern 
Regional Office, Jacob K. Javits Building, 
26 Federal Plaza, Room 1639, New York, 
New York 10278, (212) 264-0400. 

The meeting will be conducted 
pursuant to the provisions of the Rules 
and Regulations of the Commission. 


Dated at Washington, D.C., January 17, 
1983. 
John I. Binkley, 
Advisory Committee Management Officer. 
[FR Doc. 83-1828 Filed 1-21-83; 8:45 am] 
BILLING CODE 6335-01-M 


Rhode Island Advisory Committee; 
Agenda and Notice of Public Meeting 


Notice is hereby given, pursuant to the 
provisions of the Rules and Regulations 
of the U.S. Commission on Civil Rights, 
that a meeting of the Rhode Island 
Advisory Committee to the Commission 
will convene at 7:00 p.m. and will end at 
9:30 p.m., on February 23, 1983, at the 
U.S. Post Office, 24 Corliss Park, in 
Room 209, Providence, Rhode Island, 
02908. The purpose of this meeting will 
be to review the draft of the annual 
report on civil rights developments in 
1982 in Rhode Island and discuss 
program activities for Fiscal Year 1983. 

Persons desiring additional 
information or planning a presentation 
to the Committee, should contact the 
Chairperson, Dorothy D. Zimmering, 12 
Chapin Road, Barrington, Rhode Island, 
02806, (401) 245-3515 or the New 
England Regional Office, 55 Summer 
Street, 8th Floor, Boston, Massachusetts, 
02110, (617) 223-4671. 
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The meeting will be conducted 
pursuant to the provisions of the Rules 
and Regulations of the Commission. 


Dated at Washington, D.C., January 17, 
1983. 
John I. Binkley, 
Advisory Committee Management Officer. 
[FR Doc. 83-1829 Filed 1-21-83; 8:45 am] 
BILLING CODE 6335-01-M 


Tennessee Advisory Committee; 
Agenda and Notice of Public Meeting 


Notice is hereby given, pursuant to the 
provisions of the Rules and Regulations 
of the U.S. Commission on Civil Rights, 
that a meeting of the Tennessee 
Advisory Committee to the Commission 
will convene at 3:30p and will end at 
7:30p, on February 18, 1983, at the 
Radisson Plaza, 2 Commerce Place, in 
the Johnson Room, Nashville, 
Tennessee, 37239. The purpose of this 
meeting will be to discuss program 
activities for Fiscal Year 1983. 

Persons desiring additional 
information or planning a presentation 
to the Committee, should contact the 
Chairperson, Mattie R. Crossley, 351 Fay 
Avenue, Memphis, Tennessee, 38109, 
(901) 276-4461 or the Southern Regional 
Office, Citizens Trust Bank Building, 75 
Piedment Avenue, North East, Room 
362, Atlanta, Georgia, 30303, (404) 221- 
4391. 

The meeting will be conducted 
pursuant to the provisions of the Rules 
and Regulations of the Commission. 

Dated at Washington, D.C., January 18, 
1983. 

John I. Binkley, 

Advisory Committee Management Officer. 
[FR Doc. 63-1826 Filed 1-21-83; 8:45 am} 

BILLING CODE 6335-01-M 


DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Administration 


Salmon and Steelhead Advisory 
Commission; Public Meeting 


AGENCY: National Marine Fisheries 
Service, NOAA. 


SUMMARY: Meeting of the Salmon and 


Steelhead Advisory Commission. 


DATE: February 17, 1983. The meeting 
will commence at 10:00 a.m. and is 
scheduled to continue no later than 3:00 
p.m. The meeting will be open to 
interested members of the public; a 
public comment period will be held at 
11:30 a.m. 


aponress: Hyatt Hotel, 17001 Pacific- 
Highway South, Seattle, Washington 
98118, (206) 244-6000. 
MEETING AGENDA: The Commission will 
meet to consider possible solutions to 
issues, problems, and concerns 
regarding the salmon and steelhead 
resource and which need to be resolved 
in order to provide coordinated 
management, research, enforcement, 
and enhancement. The Commission will 
also consider current budgetary issues 
and the possible hiring of consultants 
for special tasks. 
FOR FURTHER INFORMATION CONTACT: 
H. A. Larkins, Regional Director, 
National Marine Fisheries Service, 7600 
Sand Point Way N.E., BIN C15700, 
Seattle, Washington 98115, Telephone: 
(206) 527-6150. 

Dated: January 19, 1983. 
Joe P. Clem, 
Acting Chief, Operations Coordination Group, 
National Marine Fisheries Service. 
[FR Doc. 83-1872 Filed 1-21-83; 8:45 am} 
BILLING CODE 3510-22-M 


DEPARTMENT OF DEFENSE 


Department of the Navy 


Public Information Collection 
Requirement Submitted to OMB for 
Review 


The Department of the Navy has 
submitted to OMB for review the 
following proposal for the collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35). Each entry contains the 
following information: (1) Type of 
Submission; (2) Title of Information 
Collection and Form Number if 
applicable; (3) Abstract statement of the 
need for and the uses to be made of the 
information collected; (4) Type of 
Respondent; (5) An estimate of the 
number of responses; (6) An estimate of 
the total number of hours needed to 
provide the information; (7) To whom 
comments regarding the information 
collection are to be forwarded; (8) The 
point of contact from whom a copy of 
the information proposal may be 
obtained. 


Recurring 

Annual or Final Accounting Report by 
Trustee of Incompetent Naval 
Personnel—NAVJAG 5800/13; 
Supplemental Report to the Annual or 
Final Accounting Report by Trustee of 
Incompetent Naval Personnel— 
NAVJAG 5800/13A 

The Secretary of the Navy has been 
granted authority under 37 U.S.C. 601-04 
to appoint trustees for members of the 


Navy and Marine Corps who have been 
declared mentally incompetent to 
handle their financial affairs. The 
appointment enables the trustee to 
receive the military pay in behalf of the 
servicemember for his/her sole use and 
benefit and for the benefit of his/her 
legal dependents if any. The Annual or 
Final Accounting is the required form of 
accountability by the trustee justifying 
the expenditures of trustee funds. The 
accounting serves as a monitor of the 
trustee’s management of these funds. 

Individuals: 800 responses, 1600 hours. 

Forward comments to Edward 
Springer, OMB Desk Officer, Room 3235, 
NEOB, Washington, D.C. 20503, and 
John V. Wenderoth, DOD Clearance 
Officer, OASD(C), IRMS, IRAD, Room 
iA658, Pentagon, Washington, D.C. 
20301, telephone (202) 697-1195. 

A copy of the information collection 
proposal may be obtained from Navy 
Judge Advocate General, 200 Stovall 
Street, Alexandria, Virginia 22332, 
Hoffman Building II, Room 8S33, 
telephone (202) 325-0733. 

Dated: January 18, 1983. 

M. S. Healy, 

OSD Federal Register Liaison Officer, 
Department of Defense. 

[FR Doc. 83-1839 Filed 1-21-83; 8:45 am] 

BILLING CODE 3810-01-41 


President’s Commission on Strategic 
Forces Advisory Committee Meeting 

The President’s Commission on 
Strategic Forces will meet in closed 
session on January 20, and 21, 1983 at 
the Pentagon, Washington, D.C. 

The mission of the Commission is to 
review the strategic modernization 
program for United States forces, with 
particular reference to the 
intercontinental ballistic missile system 
and basing alternatives for that system, 
and provide appropriate advice to the 
President, the National Security Council, 
and the Department of Defense. 

Because of the significance of the 
project to national security and the 
urgent need for the Commission's 
recommendation, the President has 
directed that the Commission submit its 
report to him by February 18, 1983. 
Because of the stringent deadline 
imposed by the President, timely notice 
of the meeting cannot be provided. 

Discussions during the meeting will 
involve classified matters of national 
security concern throughout. Such 
discussion cannot reasonably be 
segregated into separate classified and 
unclassified categories without 
defeating the effectiveness and purpose 
of the overall meetings. 





Accordingly, consistent with Section 
10(d) of Pub. L. 92-463, the “Federal 
Advisory Committee Act,” and Section 
552b(c)(1) of Title 5, United States Code, 
this meeting will be closed to the public. 


Dated: January 19, 1983. 


M. S. Healy, 

OSD Federal Register Liaison Officer, 
Department of Defense. 

[FR Doc. 83-1840 Filed 1-21-83; 8:45 am] 

BILLING CODE 3810-01-M 


DEPARTMENT OF EDUCATION 


Guaranteed Student Loan Program 
and Plus Program 


AGENCY: Office of Postsecondary 
Education, Ed. 


ACTION: Notice of special allowances for 
quarter ending December 31, 1982. 


SUPPLEMENTARY INFORMATION: The 
Assistant Secretary for Postsecondary 
Education announces a special 
allowance to holders of eligible loans 
made under the Guaranteed Student 
Loan Program (GSLP) or the PLUS 
Program. This special allowance is 
provided for under section 438 of the 
Higher Education Act of 1965 (the Act), 
as amended (20 U.S.C. 1087-1). Except 
for loans subject to section 438(b)(2)(B) 
of the Act, 20 U.S.C. 1087-1(b)(2)(B), for 
the quarter ending December 31, 1982, 
the special allowance will be paid at the 
following rates: 




















The Assistant Secretary determines the 
special allowance rate in the manner 
specified in the Act, for loans at each 
applicable interest rate by making the 
following four calculations: 

(a) Step 1. 

Determine the average bond 
equivalent rate of the 91-day Treasury 
bills auctioned during the quarter for 
which this notice applies; 

(b) Step 2. 

Subtract from that averaage the 
applicable interest rate (7, 9, 12, or 14 


percent) of loans for which a holder is 
requesting payment; 

(c) Step 3. 

(1) Add 3.5 percent to the remainder; 
and 

(2) In the case of loans made before 
October 1, 1981, round the sum upward 
to the nearest one-eighth of one percent; 

(d) Step 4. 

Divide the resulting percent in Step 3 
(either (c)(1) or (c)(2), as applicable) by 
four. 

FOR FURTHER INFORMATION CONTACT: 
Andrejs Penikis, Program Specialist, or 
Larry Oxendine, Chief, Policy Section, 
Guaranted Student Loan Branch, 
Division of Policy and Program 
Development, Department of Education 
on (202) 245-2475. 


Dated: January 19, 1983. 
(Catalog of Federal Domestic Assistance No. 
84.032, Guaranteed Student Loan Program 
and PLUS Program) 
Edward M. Elmendorf, 
Assistant Secretary for Postsecondary 
Education. 
[FR Doc. 83-1876 Filed 1-21-83; 8:45 am] 
BILLING CODE 4000-01-M 


DEPARTMENT OF ENERGY 
[Docket No. EP-40-882-1] 

Energy Emergency Preparedness; 
Availability of Reports 


AGENCY: Office of Environmental 
Protection, Safety, and Emergency 
Preparedness, DOE. 


ACTION: Notice of availability of reports. 


SUMMARY: On January 3, 1983, the 
President transmitted to Congress a 
report, “Comprehensive Energy 
Emergency Response Procedures,” 
prepared by the Department of Energy 
(DOE) and required under the Energy 
Emergency Preparedness Act of 1982 
(EEPA). Two other reports required by 
EEPA—“Regional Petroleum Reserves 
Report” and “Strategic Alcohol Fuel 
Reserve Report”—were submitted to 
Congress on December 30, 1982, by the 
Secretary of Energy. 

The Comprehensive Energy 
Emergency Response Procedures Report 
describes generally the Administration's 
energy emergency preparedness policies 
and procedures. It also describes 
responses which might be employed in 
mild, moderately severe, and severe 
hypothetical oil disruption scenarios. 
The appendix to the report describes in 
more detail some of the specific energy 
emergency programs and procedures 
available at the Federal level. 

The Regional Petroleum Reserves 
report examines the costs and benefits 
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of establishing petroleum reserves at 
various locations throughout the United 
States, as compared with continued 
development of the more centralized 
Strategic Petroleum Reserve. The 
Strategic Alcohol Fuel Reserve Report 
compares the costs and benefits of three 
potential alcohol fuel storage options to 
the ongoing SPR program. 

Both reports find that the current SPR 
program is the most efficient and cost- 
effective approach. Establishing regional 
petroleum reserves and creating an 
alcohol fuel reserve would add 
significant costs and administrative 
problems to the SPR program without 
corresponding economic benefits, the 
reports point out. 

Copies of the three reports may be 
obtained by telephoning or writing the 
Office of Public Affairs, Room 1E-218, 
Forrestal Building, 1000 Independence 
Avenue, S.W., Washington, D.C. 20585; 
(202) 252-5568. 

This Notice summarizes the principal 
comments on these three reports offered 
by the public in response to a September 
29, 1982, Notice of Inquiry (47 FR 42801). 


FOR FURTHER INFORMATION CONTACT: 
Finn K. Neilsen, Director, Office of 
Energy Contingency Planning, Office of 
Energy Emergencies, U.S. Department of 
Energy, Forrestal Building, Room GH- 
060 (Mail Stop EP-43), 1000 
Independence Avenue, SW., 
Washington, D.C. 20585; (202) 252-4000. 


SUPPLEMENTARY INFORMATION: 
I. Background 


On August 3, 1982, the President 
signed into law the Energy Emergency 
Preparedness Act of 1982 (EEPA, the 
Act) (Pub. L. 97-229). The Act adopted a 
series of amendments to certain 
available legal authorities related to the 
International Energy Program (IEP), the 
Strategic Petroleum Reserve (SPR), and 
other emergency preparedness 
programs. In addition, the Act 
prescribed the preparation and 
submission to Congress of a legal 
memorandum on the President's energy 
emergency authorities, an SPR 
Drawdown Plan, an SPR Drawdown and 
Distribution Report, a Regional 
Petroleum Reserve Report, a Strategic 
Alcohol Fuel Reserve Report, a report 
setting forth Comprehensive Energy 
Emergency Response Procedures, and a 
report on the economic impacts of 
energy supply disruptions. 

On November 15, 1982, the President 
transmitted to Congress the 
memorandum of law prepared by the 
Department of Justice analyzing the 
President's energy emergency 
authorities. The SPR Drawdown Plan 
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and the SPR Drawdown and 
Distribution Report were transmitted to 
Congress December 1, 1982. In addition, 
DOE released on December 1, 1982, a 
report entitled, “Issues and Analysis on 
the Use of the SPR: Staff Paper on 
Department of Energy Approaches and 
Current Status of Studies” (DOE/EP- 
0075). 

On December 17, 1982, DOE published 
a Notice in the Federal Register advising 
the public of the availability of the SPR 
reports (47 FR 56547). The Notice also 
summarized the principal comments on 
the two SPR reports offered by the 
public in response to the September 29, 
1982, Notice of Inquiry. 

The seventh report required by the 
EEPA—on the economic impacts of 
energy supply disruptions—is required 
to be submitted to Congress by August 
3, 1983. 


II. Summary of the Contents of the 
Comprehensive Energy Emergency 
Response Procedures Report 


This Report was required by section 3 
of EEPA, which amended Title II of the 
Energy Policy and Conservation Act 
(EPCA) by adding, inter alia, a new 
section 272(b) (42 U.S.C. 6282(g)). The 
new EPCA section required the 
President to submit to Congress 
comprehensive energy emergency 
response procedures for implementing 
the emergency authorities described in 
the Justice Department’s memorandum 
of law noted above. 

The Report consists of four major 
sections and an appendix, each dealing 
with a different aspect of the EEPA 
requirement. Section I addresses the 
energy emergency response policy of the 
Administration, which is predicated on 
the assumption that the most effective 
and efficient means of dealing with the 
adverse impacts of petroleum shortages 
is a basic reliance on marketplace 
mechanisms and the natural ability of 
the market to adjust to shortages 
speedily and without Governmental 
interference. Essentially, this policy 
translates into.a program of encouraging 
creation of adequate stocks of petroleum 
prior to any shortages, including filling 
of the SPR and the encouragement of 
private petroleum stockpiling. The 
policy also calls for the reduction of 
barriers to market adjustments during 
an energy emergency; providing 
incentives where necessary and 
appropriate for self-insurance measures 
by consumers, producers, and marketers 
of petroleum products in advance of an 
energy shortage; and the widespread 
communication by the Federal 
Government at the time of a crisis of 
thorough and accurate information on 


the dimensions and duration of an 
energy emergency. 

Section II of the Report describes the 
Federal Government's energy 
emergency management and 
decisionmaking processes. It focuses on 
the structure of the decisionmaking and 
policymaking systems and the 
procedures which may be utilized to 
assess the nature and probable impacts 
of an energy emergency, decide on the 
appropriate measures to respond to a 
particular energy emergency, and 
implement the selected response 
measures. The purpose of these 
response procedures is to ensure the 
orderly but rapid development of an 
appropriate response plan, tailored to 
the specific nature of the emergency at 
hand, and to generate the best available 
information and expertise in the 
formulation of situation analyses and 
response options for the President, the 
Secretary of Energy, and other Federal 
officials. 

Section III of the Report addresses the 
responses which might be employed and 
the general sequence of their 
employment in mild, moderately severe, 
and severe hypothetical oil disruption 
scenarios. It stresses, however, the 
impracticability of identifying any 
specific response to a given level of 
shortfall in advance of the event itself. 

Section IV discusses those areas of 
energy emergency authorities in which 
some legislative changes may be 
appropriate or desirable. Chief among 
these are amendment of the Defense 
Production Act to minimize antitrust and 
conflict-of-interest barriers to facilitate 
private sector assistance in dealing with 
energy emergencies, and provision of 
authority to maximize options for the 
transportation of SPR oil during an 
emergency. This section points out, 
however, that the development of 
Administration proposals for 
modifications to statutory emergency 
authorities requires considerably more 
study and discussion within the 
Administration than was possible 
within the time limits set for 
presentation of the Report. 

The Appendix to the Report describes 
in more detail some of the potential 
response measures and other emergency 
preparedness activities, including the 
IEP, the SPR, Emergency Executive 
Manpower Reserves, defense programs, 
emergency public information, State and 
local governmental coordination, 
economic analyses, and energy supply 
enhancement. 


Il. Summary of Public Comment on the 
ve Energy Emergency 
Response Procedures 


In response to DOE’s September 29, 
1982, Notice of Inquiry, thirty-one 
comments addressing the 
Comprehensive Energy Emergency 
Response Procedures reporting 
requirement of EEPA were received by 
DOE. The majority of comments were 
provided by the petroleum industry and 
energy consumer groups, with the 
balance provided by State governments. 

The principal comments were as 
follows: 

(1) While there was general support 
among commentors for a policy of 
noninterference with the market during 
moderate energy supply interruptions, 
that consensus changed when it came to 
severe shortages. The larger oil 
companies were divided. Several 
advocated some form of allocation to 
cope with severe shortages (Sun, 
Ashland, Crown), while others 
continued to support an unrestrained 
free market approach (Exxon, Getty). 
User groups were also divided in their 
opinions, with two, the Industrial Oil 
Consumers Group (IOCG) and the 
American Iron and Steel Association, 
requesting an unequivocal statement 
from the Government rejecting all forms 
of controls in the belief that “* * * the 
lack of an unequivocal statement by 
DOE can only lend support to those who 
believe that in an interruption the 
Government will reinstitute controls. 
This conviction is a primary impediment 
to self-help measures.” We believe that 
the quotations from President Reagan's 
veto message on the SPAA, appearing 
on pages 3-4 of the Report, adequately 
confirm the Administration's opposition 
to price and allocation controls over 
petroleum. 

Other groups expressed concerns 
about the ability of the market to 
adequately meet their energy needs, and 
advocated various forms of allocation 
controls. Among those supporting this 
viewpoint were the National Council of 
Farmer Cooperatives (NCFC), the 
Farmers Union Central Exchange, Inc., 
the National Liquid Petroleum Gas 
Association, and the American Bus 
Association. The Society of Independent 
Gasoline Marketers of America raised 
the point that the type of market “shake- 
out” which could accompany a severe 
energy emergency would not necessarily 
reflect penalties for inefficiency, since 
the terms of competition could change 
too quickly for effective reaction by 
marketers, and because under such 
conditions, “(t)he only factor of 
consequence in the marketplace is the 





ability to obtain product at a price 
which is roughly equivalent to the price 
paid by one’s competitors. Thus a highly 
efficient participant in the market which 
is unable to acquire product at an 
economically acceptable cost can be 
driven from the marketplace by an 
inefficient competitor which is able to 
obtain such product.” 

(2) A number of commentors, 
including Shell, Exxon, and the 
American Petroleum Institute (API), 
opposed the use of any “trigger” 
mechanism which would automatically 
invoke a Government response in an 
energy emergency, advocating instead 
the use of judgment to tailor responses 
to specific situations. The Independent 
Refiners Association disagreed, calling 
for an automatically-triggered crude oil 
sharing measure in the event of “* * * 
significant disparity between contract 
prices and spot market prices.” A 
number of commentors expressed the 
view that if a crisis precipitated 
Government intervention in the 
marketplace, then the Government 
should withdraw from the market as 
soon as the crisis ends. 

(3) There was widespread concern 
regarding the proliferation of energy 
emergency regulations among the States. 
Fourteen of the respondents, including 
the States of New Mexico and Montana, 
cited a need for some form of Federal 
coordination and preemption of State 
regulations to prevent interference with 
interstate activities without recourse to 
the courts. This is an area which DOE is 
still studying, to determine whether any 
action is appropriate. 

(4) Eight respondents suggested the 
formation of some form of advisory 
committee to assist the Federal 
Government in preparing for and 
managing an energy emergency. These 
included major oil companies, such as 
Shell and Exxon, and several consumer 
associations, such as the Chemical 
Manufacturers Association, the IOCG, 
and the Private Truck Council of 
America. This idea has considerable 
merit, and DOE is.currently evaluating 
its practicality and usefulness. 

(5) Other comments addressed a 
variety of suggestions, including support 
for a public information program to deal 
with the psychological impact of a 
supply disruption (IOCG, NCFC, State of 
Connecticut); requests for additional 
antitrust and conflict of interest 
protection for industry advisors to the 
Government (including API and Shell); 
and suggestions that the Federal 
Government take steps to provide 
incentives for private stockpiling of 
energy supplies. 


IV. Summary of the Contents of the 
Regional Petroleum Reserves (RPR) 
Report 


The RPR report was required by 
section 6(c) of EEPA, which called for a 
report regarding actions taken to comply 
with the provisions of section 157 of the 
EPCA, which authorized the 
development of regional petroleum 
reserves. EEPA requirements included: 
an analysis of the economic benefits and 
costs of establishing regional reserves; 
an assessment of the ability to transport 
petroleum products to refiners, 
distributors, and end users within the 
regions specified in EPCA section 157(a); 
a review of the comparative costs of 
creating and operating RPR’s for such 
regions compared to the costs of 
continuing current plans for the 
centralized SPR; and a listing of 
potential sites for the establishment of 
regional reserves. 

The RPR report provides a review of 
the actions taken since 1977 to identify 
import-dependent regions and examine 
the degree to which they may be 
vulnerable to energy supply disruptions. 
Such analyses have included 
assessments of the advantages and 
disadvantages of in-region versus 
central storage, comparative cost 
factors, the extent to which any 
perceived additional benefits of in- 
region storage would justify the higher 
costs associated with regional reserves, 
and the flexibility of the petroleum 
industry. The earlier DOE studies 
concluded that crude oil storage in 
centralized salt domes provided the 
most efficient, flexible, and secure 
means of providing protection to all 
regions and noncontiguous areas of the 
Nation at the lowest cost. It was 
acknowledged, however, that in-the 
event of simultaneous occurrence of 
certain extreme conditions there existed 
the possibility of regional shortfalls in 
the event of a severe energy supply 
disruption. 

While uncertainties as to the 
likelihood that these extreme conditions 
could occur were thoroughly explored in 
earlier studies, the RPR report 
readdresses key issues to reflect current 
industry conditions within the free 
market context. It also provides the 
most current assessment of SPR 
distribution capabilities and their 
impact on regional and noncontiguous 
storage issues and current comparative 
cost data. 

The key findings of the RPR report 
confirm the findings set forth in the 
original SPR Plan: 


(1) The centralized SPR remains the 
most economical, efficient, and flexible 
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means of providing protection to all 
regions and noncontiguous areas. 

(2) Reliance on the marketplace to 
distribute crude oil will assure that all 
regions and noncontiguous areas receive 
an equitable share of available product 
supplies. 

(3) Sufficient refining capacity will be 
available during a supply disruption to 
process SPR crude oil into the desired 
product slate. 

(4) SPR system enhancements, current 
free market strategies, and the removal 
of prior regulatory barriers will 
significantly increase the flexibility of 
the SPR system in providing protection 
to all regions and noncontiguous areas. 


V. Summary of Public Comment on the 
RPR. 


In response to the Notice of Public 
Inquiry, thirty comments regarding the 
Regional Petroleum Reserves reporting 
requirement of EEPA were received by 
DOE. The majority of these were 
provided by the petroleum industry and 
government-related entities, including 
the States, the National Governors’ 
Association, and the Commonwealth of 
Puerto Rico. The balance of comments 
were provided by various associations 
and private sector groups. The principal 
comments were as follows: 

(1) Over 25 percent of the comments 
were submitted by the Northeastern 
States or associations and private-sector 
groups whose interests are closely 
aligned with the Northeastern area. 
These comments were consistently in 
favor of establishing in-region RPR's. 
The States of Maine and Connecticut 
and the New England Governors’ 
Conference emphasized the import 
dependency of New England, and 
stressed concerns regarding the ability 
of centralized crude oil storage to 
provide timely relief to the region in the 
event of a supply disruption. In-region 
petroleum reserves were seen as a 
mechanism for alleviating short-term 
supply deficiencies and for providing 
protection until SPR oil could enter the 
market as refined product-The value of 
such a mechanism in reducing public 
panic during the initial stages of a 
supply disruption was also cited. 

The New England Fuel Institute, the 
Independent Fuel Terminal Operators 
Association (IFTOA), and the Empire 
State Petroleum Association expressed 
similar concerns as a basis for their 
support for placing SPR storage 
components near consuming centers. 
The current availability of surplus 
storage cpacity in the region was a key 
factor in comments regarding the cost 
effectiveness of regional storage. Both 
the New England Governors’ Conference 
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and a firm, New England Energy, 
provided data on available excess 
storage capacity. 

(2) States as geographically diverse as 
Arizona, Montana, Mississippi, 
Washington, and Illinois supported the 
establishment of regional reserves in 
close proximity to their respective 
locations. Issues of regional equity in 
SPR use policy were raised, as well as 
concerns regarding each area's unique 
vulnerabilities to petroleum supply 
disruptions. Generally, State comments 
reflected the view that an in-region RPR 
would provide a necessary additional 
level of security to those areas with 
unique supply or distribution concerns. 
Mississippi provided data on the 
availability of salt dome formations for 
potential RPR use. 

(3) Pacific Resources, Inc., and the 
Commonwealth of Puerto Rico provided 
comments in support of the 
establishment of noncontiguous 
petroleum reserves in Hawaii and 
Puerto Rico, respectively, which 
emphasized their unique dependency on 
foreign imports. Puerto Rico, while 
continuing to support the development 
of an SPR storage component in its area, 
commented more specifically on 
provisions it believed should be 
incorporated into the SPR Distribution 
Plan to accomodate its unique needs 
and circumstances. Pacific Resources, 
Inc., provided a copy of a recent report 
entitled, “The Role of a Regional 
Petroleum Reserve in Hawaii: Flexibility 
for Responding to Oil Supply 
Disruptions,” which emphasized 
Hawaii's limited response flexibility due 
to the small size of the petroleum market 
and the limited number of suppliers. 

(4) The National Governors’ 
Association (NGA) reflected State 
concerns and cited the development of 
regional crude oil and petroleum product 
reserves as a “critical element of an 
effective energy emergency response 
policy.” 

(5) National association, such as the 
Chemical Manufacturers Association 
(CMA) and the American Bus 
Association, expressed interest in the 
EEPA-mandated analysis and the need 
to address the ability of regional storage 
to provide greater efficiency, cost 
effectiveness, or security. The National 
Council of Farmer Cooperatives 
similarly supported an assessment of the 
issues involved, and raised potential 
supply problems in rural areas of the 
Midwest and upper Great Plains. 

(6) The majority of petroleum industry 
comments were from the larger 
companies, such as Getty, Sun, Exxon, 
Shell, and the Tosco Corporation, and 
were consistently opposed to the 
establishment of in-region RPR’s. These 


commentors based their opposition on 
the ability of the existing SPR system to 
provide adequate protection to all areas 
on a cost-effective basis. Many 
expressed the belief that development of 
RPR’s would be both unnecessary and 
wasteful, and cited technical problems 
associated with product storage. An 
independent refiner, Seaview Petroleum, 
commented that an RPR would be an 
expensive alternative to centralized 
storage, but felt that the institutional 
inequities of the then-existing SPR 
Distribution Plan tended to strengthen 
arguments in behalf of RPR’s. 

(7) The International Association of 
Independent Tanker Owners and the 
law firm of Arent, Fox, Kintner, Plotkin, 
and Kahn, on behalf of Lars Krogh and 
Company, provided information 
regarding the use of floating storage as 
an RPR option. Advantages, such as 
cost-competitiveness, mobility, and 
reduced loss during drawdown were 
cited, as well as data regarding the 
current surplus of tankers. 


VI. Summary of the Contents of the 
Strategic Alcohol Fuel Reserve 
(SAFURE) Report. 

The SAFURE report was required by 
section 6(d) of EEPA, which called for a 
study of the feasibility of establishing a 
strategic alcohol fuel reserve to 
supplement the SPR. The Conference 
Report on EEPA indicated that the 
report should include: an assessment of 
priority end uses which could be 
satisfied by use of alcohol in lieu of 
petroleum products; and evaluation of 
the relative economic benefits, including 
a projection of costs and impact on 
balance of trade and domestic 
employment; an analysis of the 
projected impact on the cost and 
operation of agricultural programs 
administered by the Federal 
Government, including impacts on the 
prices of domestic agricultural 
commodities and the cost of storage; 
and an assessment of alternative 
storage and distribution options. 

The report examined three ethanol 
storage program options, each of which 
was compared to storage of an 
equivalent amount of oil in the 
currently-planned SPR. The options 
included: ethanol production spare 
capacity utilizing existing uneconomical 
ethanol production capacity to fill a 32.1 
million barrel reserve; a market 
diversion option whereby the 
Government purchases ethanol for 
SAFURE storage of 21 million barrels; 
and a dedicated plants option with the 
Government purchasing the output of 
five new plants for a 21 million barrel 
reserve. 


A comparison was made for each of 
the three options with an equivalent 
amount of crude oil based on acquisition 
costs, storage costs, transportation and 
distribution costs, avoided Federal grain 
program costs, and the value of stored 
commodity in a disruption or at the end 
of the defined period. Since 
uncertainties could be associated with 
some key parameters, a number of 
sensitivity analyses were conducted 
changing the assumptions for selected 
key parameters in the base case. The 
key findings of the report include the 
following: 

(1) Assurning petroleum supply 
disruptions in the years 1990 and 2000, 
the loss in net national economic 
benefits resulting from the creation and 
maintenance of a SAFURE versus the 
SPR could range from $14 to $40 per 
barrel. The lowest loss could occur with 
the market diversion option, assuming a 
disruption in the year 1990. The greatest 
loss could occur during a disruption in 
the year 2000 under the spare capacity 
utilization option. 

(2) A number of sensitivity analyses 
were conducted; including such factors 
as: a 6 percent discount rate, high and 
low oil price paths, no oil supply 
disruption, high and low ethanol 
production costs, high and low ethanol 
storage costs, and high and low 
agricultural savings. It was found that 
the only positive net national economic 
benefits could take place in the case of 
high oil prices with a dedicated plants 
program—$9 per barrel. All other 
sensitivity analyses yielded a loss in 
maintaining a SAFURE. 

(3) The highest value for ethanol 
during a disruption is as a gasoline 
octane enhancer. Other potential uses, 
such as in home heating oil, aviation 
fuel, or diesel fuel, are in the research 
and development stage or require 
exceptional implementation measures. 

(4) Potential savings in Federal grain 
storage costs resulting from the creation 
of an SAFURE would be negligible. The 
amount of grain required to produce 
ethanol to fill a reserve of 21 to 32.1 
million barrels represents less than one- 
half of one percent of the world grain 
market. Also, under the 
Administration’s proposed payment-in- 
kind program, Commodity Credit 
Corporation and farmer-held stocks 
would already be reduced substantially. 

(5) Any advantages of a SAFURE on 
employment or on the Nation's balance 
of payments would likely be offset by 
reduced employment in SPR activities 
and in reduced goods and services 
flowing back to the United States. 





VII. Summary of Public Comment on the 
SAFURE Report 


In response to the Notice of Inquiry, 
fifteen comments regarding the efficacy 
of a SAFURE were received by DOE. A 
third of the comments were provided by 
oil companies. The remaining responses 
were submitted by State governments, 
trade organizations, and private sector 
groups. The principal comments were as 
follows: 

(1) All the oil companies except 
Ashland Development, Inc., opposed the 
creation of a SAFURE. The Atlantic 
Richfield Company noted that, even 
though it has developed and sold 
alcohol fuels for more than ten years, a 
SAFURE would have limited use (i.e., as 
a gasoline extender, that ethanol is not 
economically viable since its current 
demand is the result of Federal and 
State incentives, and that the cost of 
storing ethanol is much greather than 
the cost of storing crude oil. Exxon 
pointed out that gasoline may not be in 
the shortest supply during a disruption, 
so the demand for ethanol would be 
limited. Getty commented that a 
SAFURE would be unnecessary and 
wasteful. Shell stated that the 
significance of alcohol as an alternative 
fuel is minimal. Ashland Development, 
Inc., provided data on the favorable 
economics of blending ethanol with 
gasoline at the refinery. 

(2) General Motors was against the 
creation of a SAFURE, stating that the 
current use and short-term outlook for 
methanol in vehicles does not justify the 
development of a SAFURE. 

(3) The State of Montana supported a 
SAFURE as a means of encouraging a 
strong and viable alcohol fuels industry. 
Illinois stated its belief that it was 
important to study the feasibility of an 
alcohol reserve. The Nebraska Alcohol 
Commission advocated a SAFURE, 
citing the logistical advantages of 
decentralized storage capability and 
minimized product transportation 
requirements. The Commission also 
pointed out the availability of 
feedstocks to produce ethanol, and 
noted that ethanol as a gasoline 
extender needed no additional refining. 

(4) The National Council of Farmer 
Cooperatives supported a healthy 
alcohol fuels industry that would help 
absorb grain surpluses. The Council 
noted, however, that data is lacking on 
the economics of establishing a 
SAFURE. The Panhandle Cooperative 
Association in Nebraska supported the 
SAFURE as a means of creating a 
supply of energy when needed, and a 
demand for a raw material. 

(5) The New England Governors’ 
Conference, Inc., submitted an article on 


the economic and energy efficiency of 
gasohol versus other liquid fuels which 
indicated the preference for gasohol 
over other synthetic fuels, but 
recognized the need for Government 
support for the product to be 
competitive. An organization called 
Alcohol Power strongly supported a 
SAFURE as a means of reducing U.S. 
vulnerability to international oil 
disruptions. 

(6) The Alabama Electric Cooperative 
(AEC) and Harmon Engineering 
supported creation of a SAFURE, noting 
that ethanol is the most widely used 
alternative liquid fuel, is derived from 
domestic resources, and can.be stored 
and transported in a manner similar to 
gasoline. AEC commissioned Harmon 
Engineering to do a feasibility study on 
building an alcohol plant. Both 
companies would like the AEC-proposed 
plant to be used as a demonstration 
project for a SAFURE program. 


Vill 


All comments received in response to 
the Notice of Inquiry from the public are 
available for public inspection in the 
DOE Reading Room, Room 1E-190, 
Forrestal Building, 1000 Independence 
Avenue, SW., Washington, D.C. 20585, 
between 8:00 a.m. and 4:00 p.m., Monday 
through Friday. The docket number 
designation is “Energy Emergency 
Preparedness, Docket No. EP-40-82-1.” 

Copies of the Comprehensive Energy 
Emergency Response Procedures Report 
(DOE/EP-0081), the Regional Petroleum 
Reserves Report (DOE/EP-0080), and 
the Strategic Alcohol Fuel Reserve 
Report (DOE/EP-0079) may be obtained 
by writing or contacting the DOE Office 
of Public Affairs, Room 1E-218, Forrestal 
Building, 1000 Independence Avenue, 
SW., Washington, D.C. 20585; (202) 252- 
5568. 

William A. Vaughan, 

Assistant Secretary, Environmental 
Protection, Safety, and Emergency 
Preparedness. 

January 18, 1983. 

[FR Doc. 83-1850 Filed 1-21-83; 8:45 am] 
BILLING CODE 6450-01-M 





international Atomic Energy 
Agreements; Proposed Subsequent 
Arrangement; European Atomic 
Energy Community 


Pursuant to section 131 of the Atomic 
Energy Act of 1954, as amended, (42 
U.S.C. 2160) notice is hereby given of a 
proposed ‘subsequent arrangement” 
under the Additional Agreement for 
Cooperation Between the Government 
of the United States of America and the 
European Atomic Energy Community 
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(EURATOM) Concerning Peaceful Uses 
of Atomic Energy, as amended. 

The subsequent arrangement to be 
carried out under the above mentioned 
agreement involves approval of the 
following sale: 

Contract Number S-EU-750, to the 
United Kingdom Atomic Energy 
Authority, 10 grams of uranium-238 and 
5 grams of uranium-235, for use as an 
isotopic standards for mass 
spectrometry and for fission foils in an 
accelerator. 

In accordance with section 131 of the 
Atomic Energy Act of 1954, as amended, 
it has been determined that the 
furnishing of the nuclear material will 
not be inimical to the common defense 
and security. 

This subsequent arrangement will 
take effect no sooner than fifteen days 
after the date of publication of this 
notice. 


For the Department of Energy. 
Dated: January 19, 1982. 
George Bradley, 
Principal Deputy Assistant Secretary for 
International Affairs. 
(FR Doc. 83-1849 Filed 1-21-83; 8:45 am] 
BILLING CODE 6450-01-M 


international Atomic Energy 
Agreements; Proposed Subsequent 
Arrangement; European Atomic 
Energy Community and Sweden 


Pursuant to section 131 of the Atomic 
Energy Act of 1954, as amended (42 
U.S.C. 2160) notice is hereby given of a 
proposed “subsequent arrangement” 
under the Additional Agreement for 
Cooperation Between the Government 
of the United States of America and the 
European Atomic Energy Community 
(EURATOM) Concerning Peaceful Uses 
of Atomic Energy, as amended, and the 
Agreement for Cooperation Between the 
Government of the United States of 
America and the Government of Sweden 
Concerning Civil Uses of Atomic Energy, 
as amended. 

The subsequent arrangement to be 
carried out under the above mentioned 
agreements involves approval of the 
following retransfer: 

RTD-SW(EU)-124, from the Federal 
Republic of Germany to Sweden, 1,410 
kilograms of uranium, containing 39.813 
kilograms of U-235 (2.82% enrichment) 
contained in 8 fuel assemblies for the 
Forsmark 1 power reactor, 

In accordance with section 131 of the 
Atomic Energy Act of 1954, as amended, 
it has been determined that this 
retransfer will not be inimical to the 
common defense and security. 
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This subsequent arrangement will 
take effect no sooner than fifteen days 
after the date of publication of this 
notice. 


For the Department of Energy. 
Dated: January 19, 1983. 


George Bradley, 

Principal Deputy Assistant Secretary for 
International Affairs. 

[FR Doc. 83-1847 Filed 1-21-83; 8:45 am] 

BILLING CODE 6450-01-M 


Economic Regulatory Administration 


Dane Energy Co.; Proposed Remedial 
Order 


Pursuant to 10 CFR 205.192(c), the 
Economic Regulatory Administration 
(ERA) of the Department of Energy 
hereby gives Notice of a Proposed 
Remedial Order which was issued to 
Dane Energy Company at 1775 St. James 
Place, Suite 160, Houston, Texas 77056. 
This Proposed Remedial Order alleges 
pricing violations in the amount of 
$42,562,990.97 plus interest in connection 
with the resale of crude oil at prices in 
excess of those permitted by 10 CFR 
Parts 205, 210 and 212, Subparts I and L 
during the time period November 1978 
through December 1980. 


A copy of the Proposed Remedial 
Order, with confidential information 
deleted, may be obtained from James F. 
Murphy, Manager, Crude Reseller 
Program, Economic Regulatory 
Administration, Department of Energy, 
P.O. Box 35228, Dallas, Texas 75235, or 
by calling (214) 767-7432. Within fifteen 
(15) days of publication of this notice, 
any aggrieved person may file a Notice 
of Objection with the Office of Hearings 
and Appeals, Federal Building, Room 
3304, 12th & Pennsylvania Ave., NW., 
Washington, D.C. 20461, in accordance 
with 10 CFR 205.193. 


Issued in Dallas, Texas on the 7th day of 
January, 1983. 
Ben L. Lemos, 


Director, Dallas Office Economic Regulatory 
Administration. 


[FR Doc. 83-1846 Filed 1-21-83; 8:45 am] 
BILLING CODE 6450-01-M 


Southern Union Refining Co. and 
Midiand-Lea Inc.; Proposed Remedial 
Order 


Pursuant to 10 CFR 205.192(c), the 
Economic Regulatory Administration 
(ERA) of the Department of Energy 
hereby gives Notice of Proposed 


Remedial Order which was issued to 
Southern Union Refining Co. and 
Midland-Lea, Inc. at P.O. Box 980, 
Hobbs, New Mexico 88240. This 
Proposed Remedial Order alleges pricing 
violations in the amount of $3,386,339.07 
plus interest in connection with the 
resale of crude oil at prices in excess of 
those permitted by 10 CFR Parts 205, 210 
and 212, Subpart I and L during the time 
period April 1980 through December 
1980. 


A copy of the Proposed Remedial 
Order, with confidential information 
deleted, may be obtained from James F. 
Murphy, Deputy Director, Crude 
Reseller Audit & Litigation Support 
Group, Economic Regulatory 
Administration, Department of Energy, 
P.O. Box 35228, Dallas, Texas 75235, or 
by calling (214) 767-7432. Within fifteen 
(15) days of publication of this notice, 
any aggrieved person may file a Notice 
of Objection with the Office Hearings 
and Appeals, Federal Building, Room 
3304, 12th & Pennsylvania Ave., NW., 
Washington, D.C. 20461, in accordance 
with 10 CFR 205.93 


Issued in Dallas, Texas on the 7th day of 
January 1983. 


Ben L. Lemos, 


Director, Dallas Office Economic Regulatory 
Administration. 


[FR Doc. 83-1848 Filed 1-21-83; 8:45 am] 
BILLING CODE 6450-01-M 


Federal Energy Regulatory 
Commission 


[Docket No. CP83-130-000] 


Arkansas Louisiana Gas Co.; 
Application 


January 18, 1983. 

Take notice that on December 16, 
1982, Arkansas Louisiana Gas Company, 
a division of Arkla, Inc. (Applicant), P.O. 
Box 21734, Shreveport, Louisiana 71151, 
filed in Docket No. CP83—130-000 an 
application pursuant to Section 7(c) of 
the Natural Gas Act for a certificate of 
public convenience and necessity 
authorizing the construction and 
operation of taps on certain 
jurisdictional gas pipelines and related 
facilities, all as more fully set forth in 
the application which is on file with the 
Commission and open to public 
inspection. 

Applicant proposes to construct and 
operate taps on the lines identified 
below adjacent to the described homes 
and business establishments: 


in the William Survey A-274, Upshur County, 


Texas. 


It is stated that the gas supply for 
these customers would be from general 
system supply with impact on 
Applicant's supply being negligible. 

Applicant asserts the cost of the 
proposed facilities to be $16,830 which 
would be financed from funds on hand. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before 
February 9, 1983, file with the Federal 
Energy Regulatory Commission, 
Washington, D.C. 20426, a motion to - 
intervene or a protest in accordance 
with the requirements of the 
Commission's Rules of Practice and 
Procedure (18 CFR 385.214 or 385.211) 
and the Regulations under the Natural 
Gas Act (18 CFR 157.10). All protests 
filed with the Commission will be 
considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a motion to 
intervene in accordance with the 
Commission's Rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
Sections 7 and 15 of the Natural Gas Act 
and the Commission's Rules of Practice 
and Procedure, a hearing will be held 
without further notice before the 
Commission or its designee on this 
application if no motion to intervene is 
filed within the time required herein, if 
the Commission on its own review of the 
matter finds that a grant of the 
certificate is required by the public 
convenience and necessity. If a motion 
for leave to intervene is timely filed, or if 
the Commission on its own motion 
believes that a formal hearing is 
required, further notice of such hearing 
will be duly given: 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
be represented at the hearing. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 83-1777 Filed 1-21-83; 8:45 am] 
BILLING CODE 6717-01-M 





[Docket No. ER83-138-000] 


Cleveland Electric Illuminating Co.; 
Order Accepting for Filing and 
Suspending Rates, Noting 
intervention, Directing Summary 
Disposition, Denying Request for 
Expanded Investigation, Granting 
Request for Expedited Hearing, and 
Establishing Hearing Procedures 


Issued: January 18, 1983. 


On November 19, 1982 Cleveland 
Electric Illuminating Company (CEI) 
submitted for filing a proposed increase 
in rates for partial requirements and 
transmission services provided to the 
City of Cleveland, Ohio (City). In its 
filing CEI also proposed a change in the 
emergency service rate to City. The 
proposed rates would increase revenues 
by approximately $716,000 (5.1%) during 
the calendar year 1983 test period. CEI 
requests an effective date of January 18, 
1983, for the revised rates. 

Notice of the filing was published in 
the Federal Register with comments due 
on or before December 14, 1982. City 
filed a timely motion to intervene, 
protest, and request for suspension and 
expedited hearing on changes in terms 
and conditions of service. City urges a 
five month suspension, but if the 
Commission suspends the rates and 
charges for less than five months, City 
requests at a minimum that the 
proposed changes in terms and 
conditions be suspended for five months 
and that an expedited hearing be 
ordered in order to prevent irreparable 
harm to City. 

In support of its request for a five 
month suspension, City alleges the 
following improper adjustments or 
treatment in the company’s wholesale 
cost of service: Excessive rate of return 
on common equity; inclusion of costs 
associated with coal purchases that are 
purportedly in excess of average market 
prics; excessive cash working capital 
allowance and fuel inventory; inclusion 
of expenses associated with cancelled 
nuclear generating plants; failure to 
synchronize interest expense for tax 
purposes with interest costs for rate of 
return purposes; inadequate credits for 
the company’s sale of investment tax 
credits and accelerated cost recovery 
depreciation rights; use of a unit of 
production method to determine 
depreciation charges for the Davis-Besse 
nuclear unit; use of demand ratchet in 


' See Attachment A for rate schedule 
designations. 

? City requests that an investigation of this issue 
presently pending in Ohio Edison Co., Docket No. 
ER82-78-000, and Pennsylvania Power Co., Docket 
No. ER82-779--000, be expanded to include the coal 
costs involved in the rates and charges proposed by 
CEI. 


conjunction with a 12 CP demand 
allocator; and overstated transmission 
and capacity allocation factors. 

City also contends that the impact of 
the new demand ratchet proposed by 
CEI is understated and that the 
imposition of such ratchet will cause the 
City to forego taking full advantage of 
low cost purchased power opportunities 
which would otherwise be available in 
1983. City further contends that the 
revised emergency service schedule 
would be discriminatory because the 
company is not offering a short-term or 
limited-term power rate schedule or 
other interchange services. In addition, 
City contends that other terms and 
conditions of service are discriminatory, 
violate the terms of a Nuclear 
Regulatory Commission license, and fail 
to adequately compensate City for 
inadvertent power deliveries to CEI. 

On December 29, 1982, CEI filed an 
answer to City’s pleading. CEI asserts, 
inter alia, that City’s objections to the 
rate of return are unsupported; that the 
coal cost issue res resolved by the 
Public Utilities Commission of Ohio; that 
expenses for cancelled plants are 
allowable; and that it is inappropriate in 
this forum to consider the failure to 
provide certain alternative services to 
City. CEI requests that the Commission 
not impose a five month suspension. 

Also on December 29, 1982, CEI filed a 
letter requesting a first rate order 
establishing that its cost of service 
reflects a normalization method of 
accounting, in order to comply with the 
Economic Recovery Tax Act of 1981. 
Such an erder was issued on December 
30, 1982. 


Discussion 


Under Rule 214(c)(1) of the 
Commission's Rules of Practice and 
Procedure (18 CFR 385.214), City’s 
unopposed motion to intervene serves to 
make it a party to this proceeding. 

As noted by City, CEI has failed to 
synchronize test year interest expense 
used in the income tax calculation with 
the interest portion of the claimed rate 
of return. Consistent with Gu/f States 
Utilities Company, Docket No. ER82- 
375-000, 20 FERC § 61,039 (1982), 
summary disposition is warranted. In 
the instant proceeding, the use of a 
synchronized interest expense would 
increase the cost of service submitted by 
CEI; however, we shall not allow the 
company to charge rates higher than 
those originally proposed. The summary 
resolution of this issue should be 
reflected in CEI's cost of service at the 
conclusion of this case. 

In our order of August 3, 1982, 
Cleveland Electric Illuminating Co., et 
al., Docket Nos. ER81-612-000, ER82- 
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424-000, ER82-79-000, ER81-779-000, 20 
FERC { 61,159 (1982), the Commission 
denied a motion to sever the coal pricing 
issue from four separate dockets for 
consolidation and investigation, stating 
that: 


Coal costs are only at issue in the 
Pennsylvania Power Company * * * [supra] 
and Ohio Edison Company * * * [supra] 
dockets. We believe that these proceedings, 
which have already made provisions to hear 
the coal issue, should be permitted to 
progress in a regular fashion and not be 
interrupted by an omnibus investigation. To 
do so, may eliminate any possibility of 
settlement and termination of these two 
proceedings. 

We reach the same conclusion in this 
proceeding. The coal cost issue which 
has now been raised by City should also 
be addressed in this docket where 
evidence can be presented and briefs 
can be submitted by all parties more 
appropriately. Therefore, we shall deny 
City’s request to expand the prior 
investigations to include the coal costs 
involved in the rates and charges 
proposed herein by CEI. 

CEI currently provides power to City 
under an emergency service schedule * 
during those times when City has failed 
to purchase a sufficient amount of 
power from other sources to meet its 
requirements. Under the proposed 
agreement, emergency service would be 
available to City only in the event of a 
breakdowm on City’s system, or in the 
generation or transmission to which it 
has a firm entitlement, which impairs 
City's ability to meet the loads of its 
system. Service rendered during the first 
24 hours would be provided at the cost 
of generating such energy plus 1.4 mills/ 
kWh. If service is requested for two 
consecutive days or more, an extended 
emergency generation service charge of 
5 mills/kWh would be applied to all 
service rendered after the first day. If 
energy is purchased by CEI to provide 
emergency service, the charge would 
include an extended emergency 
transmission service charge. 

Although our preliminary analysis 
indicates that the proposed rates may be 
cost justified, CEI is substantially 
modifying the type of service that it is 
providing. Under the present emergency 
service schedule, the Class II and Class 
III power available to city was, in effect, 
short-term and limited-term power 
service. By redefining the service 
schedule to restrict supplemental service 


’ Service delivered during a period not exceeding 
48 hours is considered Class I power. Service 
delivered during a period which will exceed 48 
hours but will not be more than 30 days is 
considered Class II power. Service delivered during 
a period which will exceed 30 days is considered 
Class III power. 
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to emergency situations only, CEI has 
effectively eliminated short-term and 
limited-term power services. Thus, the 
current filing is somewhat in the nature 
of a notice of termination or curtailment 
of service. 

In addition, CEI is concurrently 
seeking to impose a 50% twelve-month 
demand ratchet which, when first 
effective, will be applied to levels of 
service rendered during a period when 
the conditions of service were 
significantly different for those 
contemplated under the proposed rates. 
City alleges that the effective increase in 
power costs will be more than eight 
million dollars (rather than $700,000 
based on test year revenue 
comparisons) because the demand 
ratchet provision will force City to 
forego more economic sources of power 
and energy. 

Under the circumstances, City may 
suffer irreparable harm if the changes in 
terms and conditions are allowed to go 
into effect without a full five month 
suspension. Consistent with the West 
Texas criteria,‘ a five month suspension 
of the filing is therefore appropriate. 
Accordingly, CEI's submittal will be 
accepted for filing to become effective, 
subject to refund, on June 19, 1983. City’s 
request for an expedited hearing will be 
granted with respect to the changes in 
terms and conditions of service in order 
that a decision on the reasonableness of 
such changes can be rendered prior to 
the end of the suspension period. 

The Commission orders: 

(A) CEI’s proposed rates are hereby 
accepted for filing and suspended for 
five months from 60 days after filing to 
become effective, subject to refund, on 
June 19, 1983. 

(B) Summary disposition is hereby 
ordered, as discussed in the body of this 
order, with respect to CEI's failure to 
synchronize its interest expense 
deduction for income tax purposes. CEI 
shall reflect our decision with respect to 
this issue in its compliance cost of 
service at the conclusion of this 
proceeding. 

(C) City’s request for an expanded 
investigation, presently pending in two 
separate documents, of the coal costs 
involved in the rates and charges 
proposed by CEI is hereby denied as 
discussed in the body of this order. 


‘In explaining its suspension policy, in West 
Texas Utilities Company, Docket No. ER82-23-000, 
18 FERC 61,189 (1982), the Commission stated that: 

“* * * in cases in which increased revenues do 
not appear to be excessive, but other, extraordinary 
factors indicate that wholesale customers may 
suffer irreparable harm absent a five month 
suspension, we shall order a maximum suspension.” 
[footnote omitted] 


(D) Pursuant to the authority 
contained in and subject to the 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
section 402(a) of the Department of 
Energy Organization Act and by the 
Federal Power Act, particularly sections 
205 and 206 thereof, and pursuant to the 
Commission's Rules of Practice and 
Procedure and the regulations under the 
Federal Power Act (18 CFR, Chapter I), a 
public hearing shall be held concerning 
the justness and reasonableness of CEI’s 
rates. Such hearing shall be expedited, 
as explained in the body of this order, to 
allow a Commission decision on CEI's 
proposed changes in terms and 
conditions of service within the period 
of suspension. 

(E) The Commission staff shall serve 
top sheets in this proceeding on or 
before January 28, 1983. 

(F) A presiding administrative law 
judge, to be designated by the Chief 
Administrative Law Judge, shall 
convene a conference in this proceeding 
to be held within approximately fifteen 
(15) days after service of top sheets in a 
hearing room of the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, N.E., Washington, D.C. 
20426. The presiding judge is authorized 
to establish procedural dates and to rule 
on all motions (except motions to 
dismiss) as provided in the 
Commission’s Rules of Practice and 
Procedure. 

(G) The Secretary shall promptly 
publish this order in the Federal 
Register. 

By the Commission. 

Kenneth F. Plumb, 
Secretary. 


ATTACHMENT A—CLEVELAND ELECTRIC ILLUMI- 
NATING COMPANY DOCKET No. ER83-138- 
000 RATE SCHEDULE DESIGNATIONS 


[FR Doc. 83-1776 Filed 1-21-83; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. CP82-546-001] 
Columbia Gas Transmission Corp.; 
Amendment 


January 18, 1983. 

Take notice that on December 29, 
1982, Columbia Gas Transmission 
Corporation (Columbia), 1700 
MacCorkle Avenue, S.E., Charleston, 
West Virginia 25314, filed in Docket No. 
CP82-546-001, an amendment to its 
application in Docket No. CP82-546-000 
deleting therefrom its request for 
authorization to construct and operate 
the facilities constituting its 
Franklinville Project, all as more fully 
set forth in the amendment which is on 
file with the Commission and open to 
public inspection. 

Columbia states that it proposes to 
defer indefinitely its Franklinville 
Project due to an anticipated delay in 
the development of associated acreage 
by independent producers of natural gas 
under farmout agreements with 
Columbia. _ 

Any person desiring to be heard or to 
make protest with reference to said 
amendment should on or before 
February 9, 1983, file with the Federal 
Energy Regulatory Commission, 
Washington, D.C. 20426, a motion to 
intervene or a protest in accordance 
with the requirements of the 
Commission's Rules of Practice and 
Procedure (18 CFR 385.214 or 385.211) 
and the Regulations under the Natural 
Gas Act (18 CFR 157.10). All protests 
filed with the Commission will be 
considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a motion to 
intervene in accordance with the 
Commission's Rules. All persons who 
have heretofore filed need not file again. 
Kenneth F. Plumb, 

Secretary. 
[FR Doc. 83-1770 Filed 1-21-83; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. CP78-467-001] 


Columbia Gas Transmission Corp.; 
Petition To Vacate Order 
January 18, 1983. 

Take notice that on December 23, 
1982, Columbia Gas Transmission 
Corporation (Columbia), P.O. Box. 1273, 


‘Charleston, West Virginia 25325, filed in 


Docket No. CP78-467-001 a petition 
pursuant to Section 385.207(a)(5) of the 
Commission's Rules of Practice and 





Procedure (18 CFR 385.207(a)(5)) to 
vacate the order issued April 4, 1979, in 
Docket No. CP78-467, all as more fully 
‘set forth in the petition to vacate which 
is on file with the Commission and open 
to public inspection. 

It is stated that by order issued April 
4, 1979, Columbia was authorized 
pursuant to Section 7(c) of the Natural 
Gas Act to transport up to 400 Mcf of 
natural gas per day for a two-year term 
from the date of initial delivery for the 
Fruehauf Corporation (Fruehauf). It is 
further stated that such quantities of 
natural gas were to be purchased and 
utilized by Fruehauf for high priority 
industrial uses at its plant in Utica, New 
York. 

Columbia asserts that over three 
years have elapsed since the issuance of 
such order and that the transportation 
service authorized thereunder has never 
commenced since Fruehauf’s Utica plant 
is not in danger of being curtailed. 
Columbia further asserts that it has 
advised Fruehauf by letter of September 
29, 1980, that a petition would be made 
to the Commission to vacate the subject 
certificate. Columbia states the gas 
transportation agreement dated May 1, 
1978, between Columbia and Fruehauf 
was cancelled by Columbia on 
September 23, 1981. 

Any person desiring to be heard or to 
make any protest with reference to said 
petition should on or before February 9, 
1983, file with the Federal Energy 
Regulatory Commission, Washington, 
D.C. 20426, a motion to intervene or a 
protest in accordance with the 
requirements of the Commission's Rules 
of Practice and Procedure (18 CFR 
385.214 of 385.211). All protests filed 
with the Commission will be considered 
by it in determining the appropriate 
action to be taken but will not serve to 
make the protestants parties to the 
proceeding. Any person wishing to 
become a party to a proceeding or to 
participate as a party in any hearing 
therein must file a motion to intervene in 
accordance with the Commission's 
Rules. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 83-1769 Filed 1-21-83; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. CP82-323-005] 


El Paso Natural Gas Co.; Petition To 
Amend 


January 18, 1983. 

Take notice that on December 16, 
1982, El Paso Natural Gas Company (El 
Paso), P.O. Box 1492, El Paso, Texas 
79978, filed in Docket No. CP82-323-005 


a petition to amend the order issued 
September 30, 1982, in Docket No. CP82- 
323-000 pursuant to Section 7(c) of the 
Natural Gas Act so as to authorize the 
transportation of natural gas for J. R. 
Simplot Company (Simplot) to an 
additional delivery point, all as more 
fully set forth in the petition to amend 
which is on file with the Commission 
and open to public inspection. 

Pursuant to the order dated 
September 30, 1982, El Paso states it is 
authorized to transport natural gas for 
Simplot with delivery to Northwest 
Pipeline Corporation (Northwest) which 
gas is purchased from Southern Union 
Gathering Company in order to provide 
an economical source of natural gas for 
feedstock purposes in the operation of 
Simplot’s anhydrous ammonia plant 
near Pocatello, Idaho. 

E] Paso indicates that the additional 
delivery point is located at an existing 
point of interconnection between the 
facilities of E] Paso and Pacific Gas and 
Electric Company at the boundary 
between the States of Arizona and 
California in Mohave County, Arizona 
(Topock Delivery Point), and would be 
utilized from time to time when 
Northwest is unable to accept volumes 
of gas tendered by El Paso for the 
account of Simplot at the primary 
delivery point located near Ignacio, 
Colorado. Pursuant to the terms of a 
related amendatory agreement dated 
October 12, 1982, between El Paso and 
Simplot, ARTICLE V of the 
transportation agreement has been 
expanded to provide that Simplot would 
pay El Paso for each Mcf for natural gas 
transported through El Paso’s mainline 
transmission facilities and delivered at 
the Topock Delivery Point, the rate in 
effect and reflected from time to time as 
the “Mainline Transmission Charge— 
California” set forth on Sheet No. 1-D.2 
of El Paso’s FERC Gas Tariff Volume 
No. 2. 

Any person desiring to be heard or to 
make any protest with reference to said 
petition to amend should on or before 
February 9, 1983, file with the Federal 
Energy Regulatory Commission, 
Washington, D.C. 20426, a motion to 
intervene or a protest in accordance 
with the requirements of the 
Commission's Rules of Practice and 
Procedure (18 CFR 385.214 or 385.211) 
and the Regulations under the Natural 
Gas Act (18 CFR 157.10). All protests 
filed with the Commission will be 
considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a motion to 
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intervene in accordance with the 
Commission's Rules. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 83-1779 Filed 1-21-83; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. CP82-370-003] 


El Paso Natural Gas Co.; Petition To 
Amend 


January 18, 1983. 

Take notice that on December 16, 
1982, El] Paso Natural Gas Company (El 
Paso), P.O. Box 1492, El Paso, Texas 
79978, filed in Docket No. CP82-370-003 
a petition to amend the order issued 
September 30, 1982, in Docket No. CP82- 
370-000 pursuant to section 7(c) of the 
Natural Gas Act so as to authorize the 
transportation of natural gas for the 
account of Phillips Pacific Chemical 
Company (Phillips Pacific) from one 
additional receipt point and to one 
additional delivery point, all as more 
fully set forth in the petition to amend 
which is on file with the Commission 
and open‘to public inspection. 

It is stated that El Paso and Phillips 
Pacific have entered into amendatory 
agreements dated August 17, 1982, and 
October 12, 1982, wherein the parties 
agreed to establish a second El Paso 
receipt point and delivery point, 
respectively, under the transportation 
arrangement. The August 17, 1982, 
amendatory agreement serves to 
establish the Rio Puerco Meter Station 
receipt point, Valencia County, New 
Mexico, as a second El Paso receipt 
point under the subject transportation 
arrangement with Phillips Pacific, it is 
explained. Such additional receipt point 
would, it is stated, be utilized from time 
to time, particularly on those days when 
El Paso is unable to accept the entire 
volume of natural gas which may be 
tendered to El Paso for transportation at 
the original Kutz receipt point due to 
capacity constraints existing at E] Paso’s 
Blanco plant facilities. It is asserted that 
on days the Rio Puerco Meter Station 
receipt point is used Phillips Pacific 
would cause Gas Company of New 
Mexico to transport and deliver certain 
volumes of natural gas to El Paso at 
such point for subsequent delivery by 
back haul to Northwest Pipeline 
Corporation at the Ignacio delivery 
point, La Plata County, Colorado. It is 
stated that Phillips Pacific would pay El 
Paso for gas received at the Rio Puerco 
Meter Station receipt point the Back 
Haul Charge reflected from time to time 
on Sheet No. 1-D.2 of El Paso’s currently 
effective FERC Gas Tariff, Third 
Revised Volume No. 2. 
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El Paso also states that the October 
12, 1982, amendatory agreement serves 
to establish the Topock delivery point, 
Mohave County, Arizona, as a second El 
Paso delivery point under the subject 
transportation arrangement. Such 
additional delivery point, located at an 
existing point of interconnection 
between the facilities of El Paso and 
Pacific Gas and Electric Company at the 
boundary between the States of Arizona 
and California in Mohave County, 
Arizona, would be utilized from time to 
time when Northwest is unable to 
accept volumes of gas tendered by El 
Paso for the account of Phillips Pacific 
at the Ignacio delivery point, it is stated. 
Phillips Pacific would pay El Paso for 
gas transported through El Paso’s 
mainline transmission facilities and 
delivered at the Topock delivery point 
the rate in effect and reflected from time 
to time as the “Mainline Transmission 
Charge—California” set forth on Sheet 
No. 1-D.2 of El Paso’s FERC Gas Tariff, 
Third Revised Volume No. 2. 

Any person desiring to be heard or to 
make any protest with reference to said 
petition to amend should on or before 
Feb. 9, 1983, file with the Federal Energy 
Regulatory Commission, Washington, 
D.C. 20426, a motion to intervene or a 
protest in accordance with the 
requirements of the Commission’s Rules 
of Practice and Procedure (18 CFR 
385.214 or 385.211) and the Regulations 
under the Natural Gas Act (18 CFR 
157.10). All protests filed with the 
Commission will be considered by it in 
determining the appropriate action to be 
taken but will not serve to make the 
protestants parties to the proceeding. 
Any person wishing to become a party 
to a proceeding or to participate as a 
party in any hearing therein must file a 
motion to intervene in accordance with 
the Commission's Rules. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 83-1780 Filed 1-21-83; 8:45 am] 
BILLING CODE 8717-01-M 


[Docket Nos. CP82-556-000 and CP82-556- 
003 


El Paso Natural Gas Co., Application 


January 18, 1983. 

Take notice that on September 29, 
1982, El Paso Natural Gas Company (El 
Paso), P.O. Box 1492, El Paso, Texas 
79978, filed in Docket No. CP82-556-000 
an application as amended December 
16, 1982, in Docket No. CP82-556-003 
pursuant to Section 7(c) of the Natural 
Gas Act for a certificate of public 
convenience and necessity authorizing 
the transportion of natural gas for Beker 


Industries Corp. (Beker), all as more 
fully set forth in the application and the 
amendment to the application, as 
amended, which is on file with the 
Commission and open to public 
inspection. 

It is asserted that El Paso and Beker 
have entered into a transportation 
agreement dated August 4, 1982, 
providing for El Paso to receive up to 
15,000 Mcf of natural gas per day on a 
best-efforts basis from Southern Union 
Gathering Company in San Juan County, 
New Mexico, Kutz delivery point, and/ 
or Gas Company of New Mexico in 
Valencia County, New Mexico, Rio 
Puerco meter station, and concurrently 
deliver such gas by displacement or 
short haul to Northwest Pipeline 
Corporation (Northwest) at a point in La 
Plata County, Colorado, Ignacio delivery 
point. It is asserted that the 
transportation agreement provides that 
Beker would pay El Paso for each Mcf 
received at the Kutz delivery point and 
the Rio Puerco meter station and 
delivered to Northwest at the Ignacio 
delivery point, El Paso’s currently 
effective short haul charge and back 
haul charge, respectively, as reflected 
from time to time on Sheet 1-D.2 of El 
Paso’s FERC Gas Tariff, Volume No. 2. It 
is stated that the current short haul 
charge is 3.98 cents per Mcf. 

El Paso and Beker have also entered 
into an October 12, 1982, amendatory 
agreement which adds an additional 
deljvery point located at an existing 
point of interconnection between the 
facilities of El Paso and Pacific Gas and 
Electric Company (PG&E), the Topock 
delivery point in Mohave County, 
Arizona, which El Paso indicates would 
be used when Northwest is unable to 
accept volumes of gas tendered by El 
Paso for the account of Beker at the 
Ignacio delivery point. The amendatory 
agreement provides for Beker to pay El 
Paso for any volumes of gas delivered to 
the Topock delivery point the “Mainline 
Transportation Charge—California” set 
forth on Sheet 1-D.2 of El Paso’s Volume 
FERC Gas Tariff, Volume No. 2, it is 
asserted. 

It is explained that the proposed 
transportation service would provide 
Beker with an economical supply of gas 
for use in its Conda, Idaho, ammonia 
plant. It is stated that Beker purchases 
the subject gas from Southern Union 
Gathering Company. 

Any person desiring to be heard or to 
make any protest with reference to said 
application, as amended, should on or 
before February 9, 1983, file with the 
Federal Energy Regulatory Commission, 
Washington, D.C. 20426, a motion to 
intervene or a protest in accordance 
with the requirements of the 


Commission's Rules of Practice and 
Procedure (18 CFR 385.214 or 385.211) 
and the Regulations under the Natural 
Gas Act (18 CFR 157.10). All protests 
filed with the Commission will be 
considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a motion to 
intervene in accordance with the 
Commission's Rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
Sections 7 and 15 of the Natural Gas Act . 
and the Commission's Rules of Practice 
and Procedure, a hearing will be held 
without further notice before the 
Commission or its designee on this 
application if no motion to intervene is 
filed within the time required herein, if 
the Commission on its own review of the 
matter finds that a grant of the 
certificate is required by the public 
convenience and necessity. If a motion 
for leave to intervene is timely filed, or if 
the Commission on its own motion 
believes that a formal hearing is 
required, further notice of such hearing 
will be duly given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for El Paso to appear or be 
represented at the hearing. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 83-1781 Filed 1-21-83; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. ES83-21-000] 


Gulf States Utilities Co.; Application 


January 18, 1983. 

Take notice that on January 13, 1983, 
Gulf States Utilities Company 
(Applicant) filed an application seeking 
an order under Section 204(a) of the 
Federal Power Act authorizing the 
Applicant to issue up to 750,000 Shares 
of New Preferred Stock, $100 par value, 
via negotiated placement. Such 
securities are proposed to be issued in 
one or more series over a two-year 
period pursuant to Commission policy 
announced in Release FE-1228 dated 
November 24, 1982. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before 
February 4, 1983, file with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, N.E., Washington, 
D.C. 20426, petitions or protests in 





accordance with the requirements of the 
Commission's Rules of Practice and 
Procedure (18 CFR 385.211 or 385.214). 
The application is on file with the 
Commission and available for public 
inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 83-1771 Filed 1-21-83; 8:45 am] 

BILLING CODE 6717-01-M 


[Docket Nos. ER83-110-001, ER8&3-112-000, 
and ER83- 136-000 


Montaup Electric Co.; Compliance 
Filing 


January 18, 1983. 

Take notice that on January 10, 1983, 
Montaup Electric Company filed revised 
rates in compliance with the 
Commission's order of December 30, 
1982. 

Any person desiring to be heard or to 
protest this filing should file comments 
with the Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
N.E., Washington, D.C. 20426, on or 
before February 4, 1983. Comments will 
be considered by the Commission in 
determining the appropriate action to be 
taken. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 83-1772 Filed 1-21-83; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. CP83-131-000] 


Northern Natural Gas Co.; Application 


January 18, 1983. 

Take notice that on December 16, 
1982, Northern Natural Gas Company, 
Division of InterNorth, Inc. (Applicant), 
2223 Dodge Street, Omaha, Nebraska 
68102, filed in Docket No. CP83—131-000 
an application pursuant to Section 7(c) 
of the Natural Gas Act for a certificate 
of public convenience and necessity 
authorizing the construction and 
operation of certain pipeline and 
appurtenant facilities in the offshore 
Texas area, all as more fully set forth in 
the application which is on file with the 
Commission and open to public 
inspection. 

Applicant proposes to construct and 
operate approximately 3 miles of 24-inch 
pipeline in the Matagorda Island area, 
offshore Texas, extending from the 
producer's platform located in 
Matagorda Island Block 624 to the 
proposed Seagull Shoreline System to be 
constructed in Matagorda Island Block 
624. Applicant further states that it has 


contracted to purchase 32.5 percent of 
the reserves underlying Matagorda 
Island Block 624 from Mesa Petroleum 
Company. The remaining 67.5 percent of 
reserves attributable to Matagorda 
Island Block 624 presently are 
undedicated, Applicant states. 

Applicant avers that the proposed 
facilities would be designed to provide a 
daily capacity of 320,000 Mcf per day. 
Applicant states that such facilities 
would allow the transportation of the 
natural gas reserves attributable to 
Matagorda Island Blocks 624 and 623 as 
production begins in 1983. Applicant 
anticipates that excess capacity would 
be available for Matagorda Island Block 
622 reserves when drilling has been 
completed, the reserves attached to the 
facilities proposed herein, and 
production commences. 

Applicant estimates that the proposed 
facilities would cost $5,020,000. Such 
costs, it is asserted, would be financed 
from Applicant's cash on hand. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before 
February 9, 1983, file with the Federal 
Energy Regulatory Commission, 
Washington, D.C. 20426, a motion to 
intervene or a protest in accordance 
with the requirements of the 
Commission's Rules of Practice and 
Procedure (10 CFR 385.214 or 385.211) 
and the Regulations under the Natural 
Gas Act (18 CFR 157.10). All protests 
filed with the Commission will be 
considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a motion to 
intervene in accordance with the 
Commission’s Rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
Sections 7 and 15 of the Natural Gas Act 
and the Commission's Rules of Practice 
and Procedure, a hearing will be held 
without further notice before the 
Commission or its designee on this 
application if no motion to intervene is 
filed within the time required herein, if 
the Commission on its own review of the 
matter finds that a grant of the 
certificate is required by the public 
convenience and necessity. If a motion 
for leave to intervene is timely filed, or if 
the Commission on its own motion 
believes that a formal hearing is 
required, further notice of such hearing 
will be duly given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
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unnecessary for Applicant to appear or 
be represented at the hearing. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 83-1782 Filed 1-21-83; 8:45 am] 

BILLING CODE 6717-01-M 


[Docket No. CP81-236-003] 


Northern Natural Gas Co.; Petition To 
Amend 


January 18, 1983. 

Take notice that on December 23, 
1982, Northern Natural Gas Company, 
Division of InterNorth, Inc. (Northern), 
2223 Dodge Street, Omaha, Nebraska 
68102, filed in Docket No. CP81-236-003 
a petition to amend the order issued July 
31, 1981, as amended, in Docket No. 
CP81-236-000 pursuant to Section 7(c) of 
the Natural Gas Act so as to authorize 
an extension of the term of Northern’s 
sale of natural gas to El Paso Natural 
Gas Company (El Paso) through October 
31, 1983, all as more fully set forth in the 
petition to amend which is on file with 
the Commission and open to public 
inspection. 

Northern states that by amending 
order issued July 30, 1982, in this 
proceeding it was authorized to extend 
its authority to sell natural gas to El 
Paso for a period of six months expiring 
on January 30,1983. Northern asserts it is 
permitted to sell an average of 200,000 
Mcf of natural gas per day to El Paso. 
Northern proposes herein to continue to 
sell the subject gas to El Paso for a 
period ending October 31, 1983. 
Northern asserts that such extension 
would provide direct and indirect 
benefits to both Northern's and El Paso’s 
customers. It is further asserted that 
such sale would enable Northern to 
better manage its overall gas supply and 
by doing so would reduce the exposure 
of substantial deficiency payments 
which are projected to reach 
approximately $112,000,000 by the year 
ending 1982. 

Any person desiring to be heard or to 
make any protest with reference to said 
petition to amend should on or before 
February 9, 1983, file with the Federal 
Energy Regulatory Commission, 
Washington, D.C. 20426, a motion to 
intervene or a protest in accordance 
with the requirements of the 
Commission’s Rules of Practice and 
Procedure (18 CFR 385.214 or 385.211) 
and the Regulations under the Natural 
Gas Act (18 CFR 157.10). All protests 
filed with the Commission will be 
considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
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wishing to become a party to the 
proceeding or to participate as a party in 
any hearing therein must file a motion to 
intervene in accordance with the 
Commission’s Rules. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 83-1773 Filed 1-12-83; 8:45 am] 

BILLING CODE 6717-01-M 


[Docket No. CP82-362-004] 


Northwest Pipeline Corporation; 
Petition To Amend 


January 18, 1983. 


Take notice that on October 25, 1982, 
Northwest Pipeline Corporation 
(Northwest), P.O. Box 1526, Salt Lake 
City, Utah 84110, filed in Docket No. 
CP82-362-004 a petition to amend the 
order issued September 30, 1982, in 
Docket No. CP82-362-000 pursuant to 
Section 7(c) of the Natural Gas Act so as 
to authorize an alternate route for the 
transportation of natural gas for the 
account of Phillips Pacific Chemical 
Company (Phillips Pacific), all as more 
fully set forth in the petition to amend 
which is on file with the Commission 
and open to public inspection. 

Northwest states that on September 
30, 1982, it was authorized to transport 
up to 10,000 Mcf of natural gas per day 
for the account of Phillips Pacific on a 
best-efforts basis from the San Juan area 
in New Mexico to Phillips Pacific’s 
ammonia plant in Benton County, 
Washington. 

Northwest proposes herein to add a 
new receipt point to the May 12, 1982, 
gas transportation agreement between 
Northwest, Phillips Pacific, and Gas 
Company of New Mexico. The new 
receipt point is located at a point near 
Spokane, Washington, it is asserted. It is 
stated that the proposed alternate route 
would involve delivery of gas by El Paso 
Natural Gas Company to Pacific Gas & 
Electric Company (PG&E), 
transportation by PG&E to Pacific Gas 
Transmission Company (PGT), 
displacement by PGT to Northwest near 
Spokane, Washington, and 
transportation by Northwest from 
Spokane to Phillips Pacific for use by the 
latter at its ammonia plant in Benton 
County, Washington. 

Northwest's rate for the proposed 
alternate transportation service would 
be computed, it is stated, using two 
billing milage units. Northwest submits 
that its currently effective mainline rate 
is 1.5 cents per million Btu per billing 
mileage unit plus retention of 1 percent 
of the gas received for transportation as 
compensation for fuel and losses. 


It is asserted that such alternate 
transportation route is required because 
of operational constraints on 
Northwest's mainline. 

Any person desiring to be heard or to 
make any protest with reference to said 
petition to amend should on or before 
February 9, 1983, file with the Federal 
Energy Regulatory Commission, 
Washington, D.C. 20426, a motion to 
intervene or a protest in accordance 
with the requirements of the 
Commission's Rules of Practice and 
Procedure (18 CFR 385.214 or 385.211) 
and the Regulations under the Natural 
Gas Act (18 CFR 157.10). All protests 
filed with the Commission will be 
considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to the 
proceeding or to participate as a party in 
any hearing therein must file a motion to 
intervene in accordance with the 
Commission’s Rules. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 83-1783 Filed 1-21-83; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. CP82-250-003] 


Northwest Pipeline Corp.; Petition To 
Amend 


January 18, 1983. 

Take notice that on October 25, 1982, 
Northwest Pipeline Corporation 
(Northwest), P.O. Box 1526, Salt Lake 
City, Utah 84110, filed in Docket No. 
CP82-250-003 a petition to amend the 
order issued September 30, 1982, in 
Docket No. CP82-250-000 pursuant to 
Section 7(c) of the Natural Gas Act so as 
to authorize an alternate route for the 
transportation of natural gas for the 
account of Beker Industries Corp. 
(Beker), all as more fully set forth in the 
petition to amend which is on file with 
the Commission and open to public 
inspection. 

Northwest states that on September 
30, 1982, it was authorized to transport 
up to 10,000 Mcf of natural gas per day 
for the account of Beker on a best-efforts 
basis from the San Juan Basin area in 
New Mexico to Beker’s ammonia plant 
in Conda, Idaho. 

Northwest proposes herein to add a 
new receipt point to the March 9, 1982, 
gas transportation agreement between 
Northwest and Beker. The new receipt 
point, it is explained, is located at a 
point near Spokane, Washington. It is 
submitted that the proposed alternate 
route would involve delivery of gas by 
El Paso Natural Gas Company to Pacific 


Gas & Electric Company (PG&E), 
transportation by PG&E to Pacific Gas 
Transmission Company (PGT), 
displacement by PGT to Northwest near 
Spokane, Washington, and 
transportation by Northwest from 
Spokane to Beker for use by the latter at 
its ammonia plant at Conda, Idaho. 

Northwest's rate for the proposed 
alternate transportation service would 
be computed, it is stated, using 7 billing 
mileage units. Northwest submits that 
its currently effective mainline rate is 1.5 
cents per million Btu per billing mileage 
unit plus retention of 1 percent of the 
gas received for transportation as 
compensation for fuel and losses. 

It is asserted that such alternate 
transportation route is required because 
of operational constraints on 
Northwest's mainline. 

Any person desiring to be heard or to 
make any protest with reference to said 
petition to amend should on or before 
Feb. 9, 1983, file with the Federal Energy 
Regulatory Commission, Washington, 
D.C. 20426, a motion to intervene or a 
protest in accordance with the 
requirements of the Commission’s Rules 
of Practice and Procedure (18 CFR 
385.214 or 385.211) and the Regulations 
under the Natural Gas Act (18 CFR 
157.10). All protests filed with the 
Commission will be considered by it in 
determining the appropriate action to be 
taken but will not serve to make the 
protestants parties to the proceeding. 
Any person wishing to become a party 
to a proceeding or to participate as a 
party in any hearing therein must file a 
motion to intervene in accordance with 
the Commission’s Rules. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 83-1784 Filed 1-21-83; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. CP78-532-009] 


Ozark Gas Transmission System; 
Petition To Amend 


January 18, 1983. 


Take notice that on December 22, 
1982, Ozark Gas Transmission System 
(Petitioner), 2700 Fidelity Union Tower, 
Dallas, Texas 75201, filed in Docket No. 
CP78-532-009 a petition to amend the 
order issued October 2, 1981, in Docket 
No. CP78-532 pursuant to Section 7(c) of 
the Natural Gas Act so as to conform 
authorization to the actual pipeline 
system constructed and to waive noise 
level conditions, all as more fully set 
forth in the petition to amend which is 
on file with the Commission and open to 
public inspection. 





Petitioner states that it was 
authorized to construct and operate a 
pipeline system consisting of 265 miles 
of main pipeline and approximately 180 
miles of laterals and appurtenant 
facilities at a cost of approximately 
$120,000,000. Petitioner indicates that it 
actually constructed 266.1 miles of 20- 
inch pipeline and 146.5 miles of 4-inch to 
12-inch lateral pipeline along with 25,650 
horsepower of compression at a cost of 
approximately $138,400,000. Petitioner 
states that a number of factors, such as 
location of available gas supplies, 
caused certain differences between the 
system proposed and as actually 
constructed. 


Petitioner also indicates that the 
ambient noise level at the site of its 
ONG Compressor Station which 
Petitioner located near two existing 
compressor stations exceeds the 55 
dB(A) level ordered by the Commission 
even without Petitioner's facility being 
operated. As a result, Petitioner requests 
waiver of Condition No. 6 in the Initial 
Decision, as adopted by the 
Commission, to permit Petitioner to 
operate the ONG Compressor Station 
provided it does not raise the ambient 
noise level by more than 3 dBjA). 

Any person desiring to be heard or to 
make any protest with reference to said 
petition to amend should on or before 
Feb. 9, 1983, file with the Federal Energy 
Regulatory Commission, Washington, 
D.C. 20426, a motion to iniervene or a 
protest in accordance with the 
requirements of the Commission's Rules 
of Practice and Procedure (18 CFR 
385.214 or 385.211) and the Regulations 
under the Natural Gas Act (18 CFR 
157.10). All protests filed with the 
Commission will be considered by it in 
determining the appropriate action to be 
taken but will not serve to make the 
protestants parties to the proceeding. 
Any person wishing to become a party 
to a proceeding or to participate as a 
party in any hearing therein must file a 
motion to intervene in accordance with 
the Commission's Rules. 


Kenneth F. Plumb, 
Secretary. 


[FR Doc. 83-1785 Filed 1-21-83; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. CP83-120-000] 


Pacific Gas Transmission Co.; Request 
Under Bianket Authorization 


January 18, 1983. 

Take notice that on December 8, 1982, 
Pacific Gas Transmission Company 
(PGT), 245 Market Street, San Francisco, 


California 94106, filed in Docket No. 
CP83-120-000 a request pursuant to 
Section 157.205 of the Regulations under 
the Natural Gas Act (18 CFR 157.205) 
that PGT proposes to abandon certain 
gas sales facilities used to provide 
deliveries of natural gas to Northwest 
Pipeline Corporation (Northwest) at 
Beaver Marsh, Oregon, under the 
authorization issued in Docket No. 
CP82-530-000 pursuant to Section 7 of 
the Natural Gas Act, all as more fully 
set forth in the request on file with the 
Commission and open to public 
inspection. 

PGT states that by order issued in 
Docket No. CP62-59 PGT was 
authorized to construct the subject tap 
and metering facilities and to deliver gas 
to Northwest at Beaver Marsh, Oregon. 
PGT avers that it transported gas for the 
account of Northwest from the 
international border at Kingsgate, 
British Columbia, to Beaver Marsh. 
After delivery, Northwest resold this gas 
to CP National Corporation (CP 
National), it is asserted. 


PGT states that the Commission 
authorized Northwest to abandon its 
natural gas service to CP National at the 
Beaver Marsh delivery point and to 
reallocate such natural gas service to CP 
National at Northwest’s La Grande 
delivery point in Union County, Oregon, 
pursuant to order issued July 15, 1981, in 
Docket No. CP81-135. As a result, the 
PGT facilities at Beaver Marsh are no 
longer being utilized to provide gas 
deliveries to Northwest, it is averred. 


Any person or the Commission's staff 
may, within 45 days after issuance of 
the instant notice by the Commission, 
file pursuant to Rule 214 of the 
Commission’s Procedural Rules (18 
C.F.R. 385.214) a motion to intervene or 
notice of intervention and pursuant to 
Section 157.205 of the Regulations under 
the Natural Gas Act (18 C.F.R. 157.205) a 
protest to the.request. If no protest is 
filed within the time allowed therefor, 
the proposed activity shall be deemed to 
be authorized effective the day after the 
time allowed for filing a protest. If a 
protest is filed and not withdrawn 
within 30 days after the time allowed for 
filing a protest, the instant request shall 
be treated as an application for 
authorization pursuant to Section 7 of 
the Natural Gas Act. 


Kenneth F. Plumb, 
Secretary. 


[FR Doc. 83-1786 Filed 1-21-83; 8:45 am] 
BILLING CODE 6717-01-M 
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[Docket No. TA83-1-28-001] 


Panhandle Eastern Pipe Line Co.; 
Change in Tariff 
January 17, 1983. 

Take notice that on January 14, 1983 
Panhandle Eastern Pipe Line Company 
(Panhandle) tendered for filing the 
following revised sheets to its FERC Gas 
Tariff, Original Volume No. 1: 


Forty-Fourth Revised Sheet No. 3-A 
Twenty-First Revised Sheed No. 3-B 
Eighth Revised Sheet No. 3-C.1 
Eighth Revised Sheet No. 3~—C.2 
Eighth Revised Sheet No. 3-C.3 

The proposed effective date of these 
tariff sheets is March 1, 1983. 

These revised tariff sheets reflect rate 
adjustments as follows: 

(1) ADCA Commodity Surcharge 
Adjustment pursuant to § 16.6{e) of the 
General Terms and Conditions; and 

(2) A Rate Acjustment pursuant to 
§ 18.4 of the General Terms and 
Conditions, such adjustment reflecting a 
proposed Pipeline Supplier rate 
adjustment to be effective concurrently 
herewith; and 

(3) A PGA Rate Adjustment pursuant 
to § 18.3 of the General Terms and 
Conditions, such adjustment reflecting 
the current cost of gas and recovery of 
amounts in the deferred purchased gas 
cost account; and 

(4) A “Reduced PGA” rate, and 
projected incremental pricing surcharges 
for each direct sale non-exempt 
industrial boiler fuel facility and each 
sale-for-resale customer in accordance 
with Section 21 of the General Terms 
and Conditions; and 

(5) A Purchased Gas Transmission 
and Compression and Transportation 
Revenue tracking adjustment in 
accordance with Article VI of the 
Stipulation and Agreement dated 
November 21, 1980 in Docket No. RP80- 
78 and pursuant to Paragraph (B) of the 
Commission's Order issued April 30, 
1982 in Docket No. RP82-58; and 

(6) An ANGTS Rate Adjustment 
pursuant to Section 22 of the General 
Terms and Conditions. 

Panhandle states that the PGA Rate 
Adjustment reflected herein includes 
Panhandle's pipeline supplier, Trunkline 
Gas Company's (Trunkline), purchases 
from a new supplier, Trunkline LNG 
Company (LNG Company) LNG 
Company commenced deliveries to 
Trunkline on October 15, 1982. The 
deliveries by LNG Company to 
Trunkline are pursuant to LNG 
Company’s Rate Schedule PLNG-1 of its 
FERC Gas Tariff Original Volume No. 1 
which rate schedule was the subject of 
the Commission’s Order dated July 31, 
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1981 in LNG Company’s Docket No. 
RP81-85-000. 

Pursuant to the Stipulation and 
Agreement dated November 21, 1980 in 
Docket No. RP80-78, approved by 
Commission order issued January 27, 
1981, Panhandle included in its rates a 
Purchased Gas Transmission and 
Compression and Transportation 
Revenue tracking provision designed to 
assure that the jurisdictional portion of 
all, but only those transmission and 
compression costs and transportation 
revenues actually incurred by 
Panhandle during the Docket No. RP80- 
78 effective period would be recovered. 
To facilitate such recovery, Panhandle 
maintained Deferred Accounts 
associated with the Cost of 
Transmission and Compression of Gas 
by Others and Transportation Revenues. 
Since the Docket No. RP80-78, rates 
were superseded on October 1, 1982 by 
rates filed in Docket No. RP82--58, no 
Transmission and Compression Rate 
Adjustment is permitted. Therefore 
Panhandle has made an adjustment to 
reverse the Transmission and 
Compression rate adjustment included 
in its prior effective rates, and has 
transferred the balance in the deferred 
Transmission and Compression of Gas 
Account to the Deferred Purchase Gas 
Cost Account. 

Panhandle further states that the PGA 
Rate Adjustment filed herewith reflects 
current payments to Panhandle’s 
applicable gas suppliers pursuant to the 
Commission's Order Nos. 93 and 93-A 
issued in Docket No. RM80-33. On 
December 24, 1982 the Commission 
issued an order in Docket No. RM80-33 
which vacated the partial stay 
previously granted in these proceedings. 
The Commission’s Order of December 
24, 1981 reaffirmed the December 1, 1978 
effective date of the so-called “Btu-rule” 
(18 CFR § 270.204) which prescribes the 
standard for determining the Btu content 
of natural gas in calculating maximum 
lawful prices under the Natural Gas 
Policy Act of 1978. Therefore, in view of 
the Commission’s Order of December 24, 
1981 Panhandle has also included 
payments in the instant PGA Rate 
Adjustment to affected producers 
retroactive to December 1, 1978 based 
on the application of Section 207.204 of 
the Commission’s Regulations. 
Panhandle is still in the process of 
finalizing its computations with respect 
to its total obligations related to these 
retroactive payments. However, 
included herein is $22,620,084, which is a 
portion of Panhandle's obligation to its 
gas suppliers as a result of the 
application of Section 270.204 
retroactive to December 1, 1978. Such 


amounts will be disbursed by Panhandle 
prior to the March 1, 1983 effective date 
of the instant PGA Rate Adjustment. 

Pursuant to Ordering Paragraph (E) of 
the Commission's Order dated August 
31, 1982 in Docket No. TA82-2-28-000 
the cost of concurrent exchange gas 
recorded in Account No. 806 has been 
excluded from Panhandle’s deferred 
purchased gas cost account. In 
accordance with the Commission's 
Order in Docket No. TA82-2-28-000 a 
one-time adjustment to reflect the 
elimination of such exchange gas from 
Account No. 191 has been included 
herewith to ensure recovery of purchase 
gas cost associated with these 
imbalances. Also computations of 
Panhandle’s Deferred Purchase Gas 
Carrying Cost Account have been 
modified in accordance with the 
Commission’s Order dated October 13, 
1982 in Docket No. TA82-2-28-000. 

Copies of this letter and enclosures 
are being served on all jurisdictional 
customers and applicable state 
regulatory agencies. 

Any person desiring to be heard or to 
protest said filing should file-a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
D.C. 20426, in accordance with Sections 
211 and 214 of the Commission's Rules 
of Practice and Procedure (18 CFR 
285.211, 285.214). All such petitions or 
protests should be filed on or before 
February 3, 1983. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 83-1774 Filed 1-21-83; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. CP83-132-000] 


Texas Eastern Transmission Corp.; 
Application 


January 18, 1983. 

Take notice that on December 20, 
1982, Texas Eastern Transmission 
Corporation (Applicant), P.O. Box 2521, 
Houston, Texas 77252, filed in Docket 
No. CP83-132-000 an application 
pursuant to Section 7(c) of the Natural 
Gas Act for a certificate of public 
convenience and necessity authorizing 
the transportation of natural gas for 
Public Service Electric and Gas 


Company (PSE&G), all as more fully set 
forth in the application which is on file 
with the Commission and open to public 
inspection. 

It is stated that PSE&G has purchased 
a quantity of natural gas from Equitable 
Gas Company (Equitable). Applicant 
proposes pursuant to a gas 
transportation agreement dated 
December 15, 1982, to receive, by 
displacement, up to 50,000 dt equivalent 
of natural gas per day from Equitable for 
the account of PSE&G at an existing 
point of interconnection between 
Applicant and Equitable located at 
Applicant's meter station 355 in 
Westmoreland County, Pennsylvania, or 
at other mutually agreeable existing 
points of delivery in Applicant's Zone C. 
Applicant further proposes to transport 
and redeliver equal quantities, less 
quantities retained for applicable 
shrinkage, to PSE&G at the existing 
point of interconnection between 
Applicant and PSE&G located at meter 
station 128 in Union County, New 
Jersey, and other mutually agreeable 
delivery points. 

Applicant proposes to charge PSE&G 
18.72 cents per dt equivalent under 
Applicant’s Rate Schedule TS—1 for the 
proposed transportation service 
provided; however, for quantities 
transported and delivered by Applicant 
which when added to the quantities 
delivered to PSE&G under Applicant's 
Rate Schedules TS—1 and SS-II and 
other transportation agreements exceed 
the combined total curtailment of 
natural gas sales to PSE&G under all of 
Applicant’s firm sales rate schedules, 
Applicant would charge PSE&G its Rate 
Schedule TS-1 excess rate of 21.58 cents 
per dt equivalent. It is stated that 
Applicant would retain 5.0 percent of 
the gas transported for shrinkage from 
April 16 through November 15 of each 
year and 11.0 percent of all gas received 
for transportation from November 16 
through April 15 of each year. Applicant 
further states that retention of revenues 
derived from the transportation service 
proposed herein would be subject to 
Applicant’s pending rate proceeding in 
Docket No. RP81-109-—000. 

Applicant further requests that the 
authorization granted herein be limited 
to a term commencing upon the date of 
initial delivery and terminating six 
months from the effective date. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before 
February 9, 1983, file with the Federal 
Energy Regulatory Commission, 
Washington, D.C. 20426, a motion to 
intervene or a protest in accordance 
with the requirements of the 





Commission’s Rules of Practice and 
Procedure (18 CFR 385.214 or 385.211) 
and the Regulations under the Natural 
Gas Act (18 CFR 157.10). All protests 
filed with the Commission will be 
considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to the 
proceeding or to participate as a party in 
any hearing therein must file a motion to 
intervene in accordance with the 
Commission's Rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
Sections 7 and 15 of the Natural Gas Act 
and the Commission's Rules or Practice 
and Procedure, a hearing will be held 
without further notice before the 
Commission or its designee on this 
application if no motion to intervene is 
filed within the time required herein, if 
the Commission on its own review of the 
matter finds that a grant of the 
certificate is required by the public 
convenience and necessity. If a motion 
for leave to intervene is timely filed, or if 
the Commission on its own motion 
believes that a formal hearing is 
required, further notice of such hearing 
will be duly given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
be represented at the hearing. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 83-1787 Filed 1-21-83; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. TA83-1-30-002] 


Trunkline Gas Co. Change in Tariff 


January 17, 1983. 

Take notice that on Jan. 14, 1983 
Trunkline Gas Company (Trunkline) 
tendered for filing Forty-First Revised 
Sheet No. 3-A and Eighth Revised Sheet 
No. 3-B to its FERC Gas Tariff, Original 
Volume No. 1. Trunkline submits that 
these revised tariff sheets reflect rate 
adjustments as follows: 

(1) A PGA Adjustment in accordance 
with Section 18 of the General Terms 
and Conditions for increases in the 
current cost of gas, which reflect 
purchases from a new supplier, 
Trunkline LNG Company (LNG 
Company) and recovery of amounts in 
the deferred purchased gas cost account; 
and 

(2) A “Reduced PGA” rate, and 
projected incremental pricing surcharges 
for each direct sale non-exempt 


industrial boiler fuel facility and each 
sale-for-resale customers in accordance 
with Section 21 of the General Terms 
and Conditions; and 

(3) A Purchased Gas Transmission 
and Compression tracking adjustment 
pursuant to Article V of the Stipulation 
and Agreement in Docket No. RP80-106; 
and 

(4) A Gas Purchase Prepayments 
tracking adjustment pursuant to Article 
X of the Stipulation and Agreement in 
Docket No. RP80-106; and 

(5) An Advance Payment tracking 
adjustment pursuant to Article IV of the 
Stipulation and Agreement in Docket 
No. RP80—106. 

An effective date of March 1, 1983 is 
proposed. 

Trunkline states that on October 15, 
1982 LNG Company commenced 
deliveries of gas to Trunkline. First 
regular deliveries of LNG, as defined in 
LNG Company’s Rate Schedule PLNG-—1, 
of its FERC Gas Tariff, Original Volume 
No. 1, occurred during December 1982. 
Accordingly, LNG Company, effective 
January 1, 1983, commenced billing 
under its cost of service tariff as 
provided in Article XI of its Rate 
Schedule PLNG-1. Therefore, these 
volumes have been priced at LNG 
Company’s estimated unit Cost of 
Service for the six month period 
beginning March 1, 1983 pursuant to 
LNG Company’s Rate Schedule PLNG-"1, 
which was accepted by the Commission, 
and made effective subject to refund, by 
order issued July 31, 1981, in Docket No. 
RP81-85 

The PGA Rate Adjustment filed 
herewith reflects current payments to 
Trunkline’s applicable gas suppliers 
pursuant to the Commission's Order 
Nos. 93 and 93-A issued in Docket No. 
RM80-33. Based on the application of 
Section 270.204 of the Commission's 
Regulations, Trunkline has included 
payments to affected producers 
retroactive to December 1, 1978 in its 
two prior PGA Rate Adjustments. 
However, Trunkline has not included in 
this filing any amounts associated with 
its remaining liability for these 
retroactive payments. Trunkline will 
reflect in its next PGA filing its final 
obligation relative to these retroactive 
payments. 

Trunkline further states that pursuant 
to Ordering Paragraph (C) of the 
Commission's Order dated November 
24, 1982 in Docket No. TA82-2-30-000 
the cost of concurrent exchange gas 
recorded in Account No. 806 has been 
excluded from Trunkline’s deferred 
purchased gas cost account. In 
accordance with the Commission's 
Order in Docket No. TA82-2-30-000 a 
one-time adjustment to reflect the 
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elimination of such exchange gas from 
Account No. 191 has been included 
herewith to ensure recovery of purchase 
gas cost associated with those 
imbalances. Also, computations of 
Trunkline’s Deferred Purchased Gas 
Carrying Cost Account have been 
modified in accordance with Ordering 
Paragraph (B) of the Commission's 
Order dated Novembe 24, 1982 in Docket 
No. TA82~2-30-000. 

Copies of this letter and enclosures 
are being served on all jurisdictional 
customers and applicable state 
regulatory agencies. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
D.C, 20426, in accordance with Sections 
211 and 214 of the Commission's Rules 
of Practice and Procedure (18 CFR 
385.211, 385.214). All such petitions or 
protests should be filed on or before 
February 3, 1983. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 83-1775 Filed 1-21-83; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. SA82-29-000] 


W. B. McCarter, Jr., et al.; Amendment 
of Application for Adjustment 
January 18, 1983. 

On June 21, 1982, W. B. McCarter, Jr. 
(McCarter), 1820 Southwest Tower 
Building, Houston, Texas 77002, filed 
with the Federal Energy Regulatory 
Commission (Commission), on behalf of 
himself, Resource Investments, and 
Barbara McCarter, (applicants) an 
application for adjustment pursuant to 
section 502(c) of the Natural Gas Policy 
Act of 1978 (NGPA), 15 U.S.C. 3301-3432, 
(Supp. V 1982), and Rule 1104 of the 
Commission's Rules of Practice and 
Procedure, 18 CFR § 385.1104 (formerly 
§ 1.41). Notice of such application was 
issued July 15, 1982 (47 FR 31605, July 21, 
1982). McCarter requested a waiver of 
the provision of § 273.204(a)(1) of the 
Commission's regulations (18 CFR 
§ 273.204(a)(1)). On January 3, 1983, the 
Commission received from McCarter an 
amendment to his application, 
requesting waiver of the provisions of 
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§§ 273.202(a)(1) and 273.202(b)(2)(i) (18 
CFR 273.202 (a)(1) and (b)(2)(i)). 


In his original application for 


adjustment, McCarter sought adjustment. 


of the provisions of § 273.204(a)(1) which 
limit retroactive collection of NGPA 
maximum lawful prices for natural gas 
to the deliveries of such natural gas 
occurring between the date on which an 
application for an NGPA well category 
eligibility determination is filed with a 
jurisdictional agency, and the date on 
which said eligibility determination 
becomes final. In this amendment, 
McCarter seeks an adjustment of the 
provision in § 273.202(a)(1), which 
provides that interim collection of the 
incentive prices under NGPA section 
102, 103, 107, or 108 may not begin until 
an application has been filed with the 
jurisdictional agency for a determination 
of eligibility under the applicable NGPA 
section. McCarter also seeks an 
adjustment of the provision of 

§ 273.202(b)(2)(i), which generally limits 
the total period for which interim 
collection may be made to twelve 
months after the first delivery for which 
such collection is made. 


McCarter seeks authorization to 
retain the excess of the NGPA section 
102 ceiling price over the otherwise 
applicable price which is the NGPA 
section 109 ceiling price, for certain 
deliveries made from the 8300’ sand 
reservoir of the R. J. Hine Estate No. 1 
Well, located in the Rogers Gully Field, 
Jefferson Davis Parish, Louisiana. (The 
applicants are all working interest 
owners of the R. J. Hine Estate No. 1 
Well.) The subject deliveries from the 
8300’ sand reservoir were made prior to 
the date of filing with the Louisiana 
Office of Conservation (Louisiana) of an 
application for an NGPA section 
102(c)(1)(C) eligibility determination for 
the 8300’ sand. 

Although an application for an NGPA 
section 102(c)(1)(C) eligibility 
determination was filed with Louisiana 
when the well was completed in the 
8200’ sand reservoir, McCarter states 
that he did not realize that a separate 
well category application would be 
required for gas produced from the 
recompletion of the well in the 8300’ 
sand reservoir, after the 8200’ sand 
reservoir had been depleted. Although 
production and sales from the 8300’ sand 
reservoir commenced on July 10, 1981, 
McCarter did not file a separate well 
category application for gas produced 
from the 8300’ sand until October 20, 
1981, however, McCarter has not 
refunded the amount in question in the 
subject application, pending action on 


this application. On September 28, 1982, 
Louisiana approved McCarter’s 
application. From October 20, 1981 
through September 22, 1982, McCarter 
has continued to collect the NGPA 
section 102 price pursuant to the interim 
collection authority of § 273.202. Since 
the approval of the application by 
Louisiana, McCarter has collected the 
NGPA section 102 price for deliveries 
from the 8300’ sand reservoir, pursuant 
to § 273.203. 

In his amended application, McCarter 
requests an adjustment of §§ 273.202 
(a)(1) and (b)(2)(i) to retain the 
collection of approximately $48,895.86, 
plus interest, which represents the 
difference between the NGPA section 
102 price and the NGPA section 109 
price which would apply to deliveries of 
gas from the 8300’ sand made prior to 
the October 20, 1981 filing of the 
application for an eligibility 
determination for said gas. In support of 
his original application for adjustment, 
McCarter stated that the basis for the 
requested relief is the alleged existence 
of the same type of “inequity” which the 
Commission spoke of in Order No. 149, 
where the Commission ruled it would 
not require refunds from producers that 
had misinterpreted the regulations under 
NGPA section 103, which require 
separate eligibility determinations for 
each proration unit from the same well. 
McCarter states that no factual, legal or 
policy distinction exists between the 
applicants’ instant request for 
adjustment relief and the basis for the 
relief granted in Order No. 149. (Order 
No. 149, Docket No. RM81-31, issued 
May 28, 1981). McCarter apparently also 
bases the request for relief sought in this 
amendment on Order No. 149. 

The procedures applicable tc the 
conduct of this adjustment proceeding 
are found in Rules 1101-1117 of the 
Commission's Rules of Practice and 
Procedure, 18 CFR 385.1101-1117. 

Any person desiring to participate in 
this adjustment proceeding shall file a 
petition to intervene in accordance with 
the provisions of Rule 214 (18 CFR 
385.214). All petitions to intervene must 
be filed within 15 days after publication 
of this notice in the Federal Register. In 
view of this amendment to McCarter’s 
application for adjustment, the review 
period will be extended until May 3, 
1983. 


Kenneth F. Plumb, 
Secretary. 


[FR Doc. 83-1788 Filed 1-21-83; 8:45 am] 
BILLING CODE 6717-01-M 
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[Docket Nos. CP83-98-000 and CP83-98- 
001) 


West Lake Arthur Corp.; Application 


January 18, 1983. 

Take notice that on November 19, 
1982, West Lake Arthur Corporation 
(Applicant), 1200 Milam Building, 
Houston, Texas 77002, filled in Docket 
No. CP83-98-000 an application as 
supplemented in Docket No. CP83-98- 
001,’ December 2, 1982, pursuant to 
Section 7(c) of the Natural Gas Act for a 
certificate of public convenience and 
necessity authorizing the transportation 
of natural gas to its customer, Cajun 
Natural Gas Company (Cajun), at 
additional delivery points, all as more 
fully set forth in the application which is 
on file with the Commission and open to 
public inspection. 

Applicant states that it was 
authorized on January 26, 1982, in 
Docket No. CP81-115-000 to sell up to 
100,000 Mcf of natural gas per day to 
Cajun. Applicant proposes herein 
deliver gas to Cajun at the following 
additional deliver points: 

(1) Primary points of delivery would 
be a point of interconnection between 
Tennessee Gas Pipeline Company, a 
Division of Tenneco Inc.’s (Tennessee) 
30-inch Kinder-Sabine pipeline 2.49 
miles west of Tennessee’s Compressor 
Station No. 823 and Trunkline Gas 
Company's pipeline near Kinder, 
Jefferson Davis Parish, Louisiana, or a 
point of interconnection between 
Tennessee’s West Leg Blue Water Line 
and Columbia Gulf Transmission 
Company's 24-inch line, Acadia Parish, 
Louisiana. 

(2) The alternate point(s) of deliver 
would be the interconnection between 
the pipeline facilities of Tennessee and 
Sugar Bowl Gas Corporation located in 
St. Mary Parish, Louisiana, or the Blue 
Water Plant in Acadia Parish, Louisiana. 

Applicant states that the volumes 
presently delivered to Cajun are far 
short of the authorized amount. 
Applicant further states that it has 
recently contracted with Tenneco Oil 
Company, a Division of Tenneco Inc., 
for additional supply which would 
enable Applicant to deliver an 
additional 40,000 Mcf of gas per day to 
Cajun. 

Any person desiring to be heard or to 
make any protest with reference to said 


' The filing of December 2, 1982, asked that the 
filing in Docket No. CP83-98-000 be construed as a 
request for a certificate of public convenience and 
necessity pursuant to Section 7(c) of the Natural 
Gas Act, but no fee was paid as required by Section 
159.1 of the Regulations under the Natural Gas Act 
(18 CFR 159.1) until December 22, 1982; thus, filing 
was not completed until the latter date. 
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application, as supplemented, should on 
or before February 9, 1983, file with the 
Federal Energy Regulatory Commission, 
Washington, D.C. 20426, a motion to 
intervene or a protest in accordance 
with the requirements of the 
Commission's Rules of Practice and 
Procedure (18 CFR 385.214 or 385.211) 
and the Regulations under the Natural 
Gas Act (18 CFR 157.10). All protests 
filed with the Commission will be 
considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to the 
proceeding or to participate as a party in 
any hearing therein must file a motion to 
intervene in accordance with the 
Commission's Rules. 


Take further notice that, pursuant to 
the authority contained in and subject to 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
Sections 7 and 15 of the Natural Gas Act 
and the Commission's Rules of Practice 
and Procedure, a hearing will be held 
without notice before the Commission or 
its designee on the application if no 
motion to intervene is filed within the 
time required herein, if the Commission 
on its own review of the matter finds 
that a grant of the certificate is required 
by the public convenience and 
necessity. If a motion for leave to 
intervene is timely filed, or if the 
Commission on its own motion believes 
that a formal hearing is required, further 
notice of such hearing will be duly 
given. 


Under the procedure herein provided 
for, unless otherwise advised, it will be 


unnecessary for Applicant to appear or 
be represented at the hearing. 

Kenneth F. Plumb, 

Secretary. 

{FR Doc. 83-1789 Filed 1-21-83; 8:45 am] 

BILLING CODE 6717-01-M 


[Docket No. ER83-226-000] 


Western Massachusetts Electric Co.; 
Filing 


January 17, 1983. 

Take notice that on January 3, 1983, 
Western Massachusetts Electric 
Company (WMECO) tendered for filing 
a proposed Purchase Agreement with 
Respect to Doreen and Woodland Road 
Gas Turbine Units (Purchase 
Agreement) dated November 1, 1982 
between WMECO, and the Village of 
Hyde Park Electric Department (Hyde 
Park). 

WMECO states that the Purchase 
Agreement provides for a sale to Hyde 
Park of specified percentages of 
capacity and associated energy from 
two gas turbine generating units during 
the period from November 1, 1982 to 
October 31, 1990. 

WMECO further states that the 
Capacity Charge for the proposed 
service was determined on a cost of 
service basis and was determined in 
accordance with Appendix C and 
Exhibits thereto of the Purchase 
Agreement. The Variable Maintenance 
Charge is derived from historical costs. 
The Additional Maintenance Charge is 
twice the Variable Maintenance Charge, 
based on manufacturer's 
recommendations. The Transmission 
Charge rate is the annual average cost 
of transmission service on the Northeast 
Utilities (NU) system at the time that the 
sale was made, and was determined in 
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accordance with Appendix E and 
Exhibits thereto of the Purchase 
Agreement. The monthly Transmission 
Charge is determined by the product of 
(i) the transmission charge rate divided 
by twelve ($¢/KW-month), and (ii) the 
number of kilowatts of winter capability 
which Hyde Park is entitled to receive 
during each month. The Transmission 
Charge is reduced to give due 
recognition of the payments made by 
Hyde Park to intervening systems 
providing transmission service over Pool 
Transmission Facilities. 

WMECO requests an effective date of 
November 1, 1982, and therefore 
requests waiver of the Commission's 
notice requirements. 

Copies of the filing were served upon 
Hyde Park. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
D.C. 20426, in accordance with Rules 211 
and 214 of the Commission's Rules of 
Practice and Procedure (18 CFR 385.211, 
385.214). All such motions or protests 
should be filed on or before January 31, 
1983. Protests will be considered by the 
‘Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 83-1776 Filed 1-21-83; 8:45 am] 
BILLING CODE 6717-01-M 
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3020 Federal Register / Vol. 48, No. 16 / Monday, January 24, 1983 / Notices 


The above notices of determination 
were received from the indicated 
jurisdictional agencies by the Federal 
Energy Regulatory Commission pursuant 
to the Natural Gas Policy Act of 1978 
and 18 CFR 274.104. Negative 
determinations are indicated by a “D” 
before the section code. Estimated 
annual production (PROD) is in million 
cubic feet (MMCF). An (*) before the 
Control (JD) number denotes additional 
purchasers listed at the end of the 
notice. 

The applications for determination are 
available for inspection except to the 
extent such material is confidential 
under 18 CFR 275.206, at the 
Commission's Division of Public 
Information, Room 1000, 825 North 
Capitol St., Washington, D.C. Persons 
objecting to any of these determinations 
may, in accordance with 18 CFR 275.203 
and 275.204, file a protest with the 
Commission within fifteen days after 
publication of notice in the Federal 
Register. 

Categories within each NGPA section 
are indicated by the following codes: 
Section 102-1: New OCS lease 

102-2: New well (2.5 mile rule) 

102-3: New well (1000 ft rule) 

102-4: New onshore reservoir 

102-5: New reservoir on old OCS lease 
Section 107—DP: 15,000 feet or deeper 

107—GB: Geopressured brine 

107-CS: Coal seams 

107-DV: Devonian shale 

107-PE: Production enhancement 

107-TF: New tight formation 

107-RT: Recompletion tight formation 
Section 108: Stripper well 

108-SA: Seasonally affected 

108-ER: Enhanced recovery 

108-PB: Pressure buildup 
Kenneth F. Plumb, 

Secretary. 
{FR Doc. 83-1765 Filed 1-21-83; 8:45 am] 
BILLING CODE 6717-01-M 
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Federal Register / Vol. 48, No. 16 / Monday, January 24, 1983 / Notices 


The above notices of determination 
were received from the indicated 
jurisdictional agencies by the Federal 
Energy Regulatory Commission pursuant 
to the Natural Gas Policy Act of 1978 
and 18 CFR 274.104. Negative 
determinations are indicated by a “D” 
before the section code. Estimated 
annual production (PROD) is in million 
cubic feet (MMCF). An (*) before the 
Control (JD) number denotes additional 
purchasers listed at the end of the 
notice. 

The applications for determination are 
available for inspection except to the 
extent such material is confidential 
under 18 CFR 275.206, at the 
Commission's Division of Public 
Information, Room 1000, 825 North 
Capitol St., Washington, D.C. Persons 
objecting to any of these determinations 
may, in accordance with 18 CFR 275.203 
and 275.204, file a protest with the 
Commission within fifteen days after 
publication of notice in the Federal 
Register. 

Categories within each NGPA section 
are indicated by the following codes: 


Section 102-1: New OCS lease 

102-2: New well (2.5 mile rule) 

102-3: New well (1000 ft rule) 

102-4: New onshore reservoir 

102-5: New reservoir on old OCS lease 
Section 107—DP: 15,000 feet or deeper 

107-GB: Geopressured brine 

107-CS: Coal seams 

107-DV: Devonian shale 

107~PE: Production enhancement 

107-TF: New tight formation 

107-RT: Recompletion tight formation 
Section 108: Stripper well 

108-SA: Seasonally affected 

108-ER: Enhanced recovery. 

108-PB: Pressure buildup 


Kenneth F. Plumb, 


Secretary. 
[FR Doc. 83-1766 Filed 1-21-83; 8:45 am] 
BILLING CODE 6717-01-M 
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The above notices of determination 
were received from the indicated 
jurisdictional agencies by the Federal 
Energy Regulatory Commission pursuant 
to the Natural Gas Policy Act of 1978 
and 18 CFR 274.104. Negative 
determinations are indicated by a “D” 
before the section code. Estimated 
annual production (PROD) is in million 
cubic feet (MMCF). An {*) before the 
Control (JD) number denotes additional 
purchasers listed at the end of the 
notice. 

The applications for determination are 
available for inspection except to the 
extent such material is confidential 


under 18 CFR 275.206, at the 
Commission's Division of Public 
Information, Room 1000, 825 North 
Capitol St., Washington, D.C. Persons 
objecting to any of these determinations 
may, in accordance with 18 CFR 275.203 
and 275.204, file a protest with the 
Commission within fifteen days after 
publication of notice in the Federal 
Register. 

Categories within each NGPA section 
are indicated by the following codes: 
Section 102-1: New OCS lease 

102-2: New well (2.5 mile rule) 

102-3: New well (1000 ft rule) 

102-4: New onshore reservoir 


Federal Register / Vol. 48, No. 16 / Monday, January 24, 1983 / Notices 


102-5: New reservoir on old OCS lease 
Section 107—DP: 15,000 feet or deeper 

107-GB: Geopressured brine 

107-CS: Coal seams 

107-DV: Devonian shale 

107-PE: Production enhancement 

107-TF: New tight formation 

107-RT: Recompletion tight formation 
Section 108: Stripper well 

108-SA: Seasonally affected 

108-ER: Enhanced recovery 

108—-PB: Pressure buildup 


Kenneth F. Plumb, 

Secretary. 

[FR Doc. 83-1767 Filed 1-21-83; 8:45 am] 
BILLING CODE 6717-01-M 
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The above notices of determination 
were received from the indicated 
jurisdictional agencies by the Federal 
Energy Regulatory Commission pursuant 
to the Natural Gas Policy Act of 1978 
and 18 CFR 274.104. Negative 
determinations are indicated by a “D” 
before the section code. Estimated 
annual production (PROD) is in million 
cubic feet (MMCF). An (*) before the 
Control (JD) number denotes additional 
purchasers listed at the end of the 
notice. 

The applications for determination are 
available for inspection except to the 
extent such material is confidential 
under 18 CFR 275.206, at the 
Commission's Division of Public 
Information, Room 1000, 825 North 
Capitol St., Washington, D.C. Persons 
objecting to any of these determinations 
may, in accordance with 18 CFR 275.203 
and 275.204, file a protest with the 
Commission within fifteen days after 
publication of notice in the Federal 
Register. 

Categories within each NGPA section 
are indicated by the following codes: 


Section 102-1: New OCS lease 
102-2: New well (2.5 mile rule) 
102-3: New well (1000 ft rule) 
102-4: New onshore reservoir 
102-5: New reservoir on old OCS lease 
Section 107—DP: 15,000 feet or deeper 
107-GB: Geopressured brine 
107-CS: Coal seams 
107-DV: Devonian shale 
107-PE: Production enhancement 
107-TF: New tight formation 
107-RT: Recompletion tight formation 
Section 108: Stripper well 
108-SA: Seasonally affected 
108-ER: Enhanced recovery 
108-PB: Pressure buildup 
Kenneth F. Plumb, 
Secretary. 
[FR Doc. 83-1768 Filed 1-21-83; 8:45 am] 
BILLING CODE 6717-01-M 





Office of Hearings and Appeals 


issuance of Decisions and Orders; 
Week of December 20 Through 
December 24, 1982 


During the week of December 20 
through December 24, 1982, the 
decisions and orders summarized below 
were issued with respect to appeals and 
applications for exception or other relief 
filed with the Office of Hearings and 
Appeals of the Department of Energy. 
The following summary also contains a 
list of submissions that were dismissed 
by the Office of Hearing and Appeals. 


Remedial Order 
Ven-Fuel, Inc., 12/21/82; BRO-1274 


Ven-Fuel, Inc. objected to a Proposed 
Remedial Order which the Southeast District 
Office of Enforcement of the Economic 
Regulatory Administration (ERA) issued to 
the firm on June 27, 1980. In the Proposed 
Remedial Order, the ERA found that during 
the period October 1973 through October 
1974, Ven-Fuel, a reseller-retailer, had 
charged prices in sales of No. 6 residual fuel 
oil which were in excess of its maximum 
lawful selling prices calculated in accordance 
with the Mandatory Petroleum Price 
Regulations. After considering the firm's 
objections, the DOE concluded that the 
Proposed Remedial Order should issue as a 
final Remedial Order. The DOE determined 
that the firm's contention that a settlement 
with the overcharged customer barred DOE 
enforcement should be rejected. The 
important issues discussed in the Decision 
and Order include: (i) The definition of “firm” 
for purposes of calculating cost increases, as 
well as for determining the application of the 
exemption for the first sale into United States 
commerce under 10 CFR 212.53(b), (ii) the 
applicability of the refiner price rule to a 
reseller controlled by a foreign refiner, and 
(iii) factors to be used in determining the 
nearest comparable outlet. 


Implementation of Special Refund Procedures 


Office of Special Counsel: in the Matter of 
Standard Oil Company (Indiana), 12/21/ 
82; BFF-0007 

The Economic Regulatory Administration's 
Office of Special Counsel filed a Petition for 
the Implementation of Special Refund 
Procedures in which it requested the Office of 
Hearings and Appeals to formulate 
procedures for distributing $72 million in 
settlement funds obtained from Standard Oil 
Company (Indiana), commonly known as 
Amoco. The Office of Hearings and Appeals 
adopted final procedures dividing the fund 
into six pools for claims related to purchases 
or rights to purchase crude oil, motor 
gasoline, middle distillates, natural gas 
liquids, residual fuel oil and related products, 
and aviation gasoline and jet fuel. Refund 
applicants seeking a portion of the motor 
gasoline or middle distillate pools could elect 
to have their refund computed using certain 
presumptions about the extent of their injury 
from the alleged overcharges which the OHA 
based upon information about the 
distribution systems for those products. The 
procedures for filing applications for refund 
for all products were set forth in the Decision 
and a deadline of May 1, 1983 was 
established for filing applications. The entire 
text of the Decision was published in the 
Federal Register on January 3, 1983. 


Refund Applications 


Vickers Energy Corporation/Petroleum 
Marketing Company et al., 12/21/82; 
RF1-102 et al. 

On July 17, 1981, the Office of Hearings and 
Appeals issued a Decision and Order 
implementing special refund procedures for 
the distribution of a $2,850,000 fund obtained 
by the DOE through a consent order with 
Vickers Energy Corporation. Office of 
Enforcement, 8 DOE 82,598 (1981). The July 
17 Decision stated that the DOE would accept 
applications for refund from qualified 
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claimants that purchased Vickers motor 
gasoline from other than company-operated 
outlets during the period covered by the 
consent order, August 19, 1973 through March 
31, 1979. On December 21, 1982 the DOE 
issued a Decision and Order concerning five 
Applications for Refund, based on purchases 
of Vickers motor gasoline in excess of a 
50,000 gallon per month small claims 
threshold. In considering the applications, the 
DOE required each firm to establish that it 
did not pass through any alleged overcharges 
to its own customers. The December 21 
Decision includes applications from two firms 
which submitted detailed information 
concerning their Vickers purchase volumes, 
acquisition costs, selling prices and banks of 
unrecouped increased product costs. An 
analysis was conducted to determine the 
degree of injury sustained by these firms and 
both applications were granted to the extent 
indicated in the analysis. In addition, the 
December 21 Decision includes applications 
from three firms who could not submit the 
evidence necessary to establish that they did 
not pass through any Vickers price increases. 
These firms therefore agreed to limit their 
claims to the 50,000 gallon per month 
threshold. Accordingly, these applications 
were granted at the threshold level. 


Protective Orders 


The following firms filed Applications for 
Protective Orders. The applications, if 
granted, would result in the issuance by the 
DOE of the proposed Protective Order 
submitted by the firm. The DOE granted the 
following applications and issued the 
requested Protective Order as an Order of the 
Department of Energy: 


Company Name and Case No. 


Crown Central Petroleum Corporation, 
ROMACO, Inc., State of Maryland, ERA— 
HRJ-0028 


Dismissals 


The following submissions were dismissed: 


Company Name and Case No. 


Gulf States Oil & Refining Company; HEN- 
0008 

Jordan Gas Company; BEE-1642 

Mills Bennett Estate; HEE-0042 


Copies of the full text of these 
decisions and orders are available in the 
Public Docket Room of the Office of 
Hearings and Appeals, Room 1111, New 
Post Office Building, 12th and 
Pennsylvania Ave., NW., Washington, 
D.C. 20461, Monday through Friday, 
between the hours of 1:00 p.m. and 5:00 
p.m., except federal holidays. They are 
also, available in Energy Management: 
Federal Energy Guidelines, a 
commercially published loose leaf 
reporter system. 
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Dated: January 17, 1983. 
George B. Breznay, 
Director, Office of Hearings and Appeals. 
[FR Doc. 83-1845 Filed 1-21-83; 8:45 am] 
BILLING CODE 6450-01-M 


ENVIRONMENTAL PROTECTION 
AGENCY 


[OPTS-51450; BH-FRL 2289-2] 
Certain Chemicals; Premanufacture 
Notices 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 


SUMMARY: Section 5(a)(1) of the Toxic 


Substances Control Act (TSCA) requires 
any person who intends to manufacture 
or import a new chemical substance to 
submit a premanufacture notice (PMN) 
to EPA at least 90 days before 
manufacture or import commences. 
Statutory requirements for section 
5(a)(1) premanufacture notices are 
discussed in EPA statements of interim 
policy published in the Federal Register 
of May 15, 1979 (44 FR 28558) and 
November 7, 1980 (45 FR 74379). This 
notice announces receipt of twenty-two 
PMNs and provides a summary of each. 
DATES: Close of Review Period: 

PMN 83-365 and 83-366, April 6, 1983. 

PMN 83-367, 83-368, 83-369, 83-370, 
83-371, and 83-372, April 9, 1983. 

PMN 83-373, 83-374, 83-375, and 83— 
376, April 10, 1983. 

PMN 83-377, 83-378, 83-379, 83-380, 
83-381, and 83-392, April 11, 1983. 

PMN 83-386, 83-387, 83-388, 83-389, 
83-390, and 83-391, April 12, 1983. 

Written comments by: 

PMN 83-365 and 83-366, March 7, 
1983. 

PMN 83-367, 83-368, 83-369, 83-370, 
83-371, and 83-372, March 10, 1983. 

PMN 83-373, 83-374, 83-375, and 83- 
376, March 11, 1983. 

PMN 83-377, 83-378, 83-379, 83-380, 
83-381, and 83-392, March 12, 1983. 

PMN 83-386, 83-387, 83-388, 83-389, 
83-390, and 83-391, March 13, 1983. 
ADDRESS: Written comments, identified 
by the document control number 
‘(OPTS-—51450]” and the specific PMN 
number should be sent to: Document 
Control Officer (TS—793), Office of 
Pesticides and Toxic Substances, 
Environmental Protection Agency, Rm. 
E-409, 401 M St., SW., Washington, DC 
20460, (202-382-3532). 
FOR FURTHER INFORMATION CONTACT: 
Theodore Jones, Acting Chief, Notice 
Review Branch, Chemical Control 
Division (TS—794), Office of Toxic 
Substances, Environmental Protection 


Agency, Rm. E-216, 401 M St., SW., 
Washington, DC 20460 (202-382-3729). 
SUPPLEMENTARY INFORMATION: The 
following notice contains information 
extracted from the non-confidential 
version of the submission provided by 
the manufacturer on the PMNs received 
by EPA. The complete non-confidential 
document is available in the Public 
Reading Room E-107. 


PMN 83-365 


Manufacturer. Confidential. 

Chemical. (G) Aromatic methylurea. 

Use/Production. (G) Contained use. 
Prod. range: Confidential. 

Toxicity Data. No data submitted. 
Exposure. Manufacture, processing 
and use: dermal, a total of 4 workers, up 

to 2 hrs/da, up to 5 da/yr. 
Environmental Release/Disposal. 
Minimal. 


PMN 83-366 


Manufacturer. Nalco Chemical 
Company. 

Chemical. (S) An aqueous solution of 
ammonium acrylate. 
Use/Production. (S) Site-limited 
intermediate. Prod. range: Confidential. 
Toxicity Data. No data submitted. 
Exposure. Manufacture, a total of 15 
workers. 

Environmental Release/Disposal. No 
data submitted. Disposal in accordance 
with existing regulations. 


PMN 83-367 


Manufacturer. Sandoz Colors and 
Chemicals. 

Chemical. (G) Metal complexed 
substituted aromatic salt. 

Use/Production. (S) Industrial 
colorant for writing paper. Prod. range: 
Confidential. 

Toxicity Data. No data on the PMN 
substance submitted. 

Exposure. Manufacture and 
processing: dermal, a total of 3 workers, 
up to 1 hr/da, up to 3 da/yr. 

Environmental Release/Disposal. 
Less than 10 kg/yr released to air with 
10-1000 kg/yr to water. Disposal by on- 
site biological waste treatment system. 


PMN 83-368 


Manufacturer. Confidential. 

Chemical. (G) Disubstituted 
benzenesulfonic acid alkali metal salt. 

Use/Production. Confidential. Prod. 
range: Confidential. 

Toxicity Data. No data submitted. 

Exposure. Manufacture and use: 
dermal, and eye, a total of 12 workers, 
up to 120 man hours/yr. 


Environmental Release/Disposal. No 
release. Disposal by publicly owned 
treatment works (POTW). 


PMN 83-369 


Importer. Confidential. 

Chemical. (G) Methyl- 
methylpyrazoloquinazolonazomethy]- 
benzothiazole. 

Use/Import. (S) Industrial colorant for 
paper. Import range: Confidential. 

Toxicity Data. Acute oral: 6.8 g/kg; 
Irritation: Skin—Irritant, Eye-Severe; 96 
hr, LCso (minnow): 220 mg/1; LP. LDso: 
498 mg/kg. 

Exposure. Processing, use and 
disposal: dermal, a total of 4 workers, up 
to 2 hrs/da, up to 60 da/yr. 

Environmental Release/Disposal. 10- 
100 kg/yr released to land with 400 kg/ 
yr maximum to water. Disposal by 
processor's treatment works. 


PMN 83-370 


Importer. Confidential. 

Chemical. (S) 8-acetyl-3-dodecyl- 
7,7,9,9-tetramethy]-1,1,3,8- 
triazaspiro[4,5]decane-2,4-dione. 

Use/Import. (G) Closed use. Import 
range: Confidential. 

Toxicity Data. Acute oral: >5,000 mg/ 
kg; Irritation: Skin—Minimal, Eye— 
Minimal; Ames Test: Negative; Skin— 
sensitization: Strong sensitizing 
potential. 

Exposure. Dermal and inhalation. 

Environmental Release/Disposal. No 
release. 


PMN 83-371 


Manufacturer. Confidential. 

Chemical. (S) Polymer of: neopenty] 
glycol, 1,6 hexanediol, trimethylol 
propane, dimethyl 1,4 cyclohexane 
dicarboxylate, azelaic acid, isophthalic 
acid. 

Use/Production. (G) Open use. Prod. 
range: 2,500-60,000 kg/yr. 

Toxicity Data. No data on the PMN 
substance submitted. 

Exposure. Manufacture and disposal: 
dermal and inhalation, a total of 11 
workers, up to 8 hrs/da, up to 40 da/yr. 

Environmental Release/Disposal. 
Less than 10 kg/yr released to air, 12 
hrs/da, 30da/yr. Disposal by approved 
landfill. 


PMN 83-372 


Importer. Sandoz Colors and 
chemicals. 

Chemical. (G) Metal complexed, 
substituted aromatic compound. 

Use/Import. (S) Site-limited 
intermediate. Import range: Confidential. 

Toxicity Data. No data on the PMN 
substance submitted. 

Exposure. Processing: dermal, a total 
of 1 worker, up to % hr/da, up to 3 da/yr. 
Environmental Release/Disposal. No 

release. 





PMN 83-373 


Manufacturer. E. 1. du Pont de 
Nemours & Company, Inc. 

Chemical. (G) Substituted polyurea. 

Use/Production. (S) Liquid injection 
molding, long pot-life castings, and one- 
part coatings and adhesives. Prod. 
range: Confidential 

Toxicity Data. No data on the PMN 
substance submitted. 

Exposure. Manufacture: dermal. 

Environmental Release/Disposal. 
Disposal by incineration and approved 
landfill. 


PMN 83-374 


Manufacturer. Sandoz Colors and 
Chemicals. 

Chemical. (G) Metal complexed 
substituted aromatic salt. 

Use/Production. (S) Industrial 
colorant for writing paper. Prod. range: 
Confidential. 

Toxicity Data. No data on the PMN 
substance submitted. 

Exposure. Manufacture and 


processing: dermal, a total of 3 workers, | 


up to 1 hr/da, up to 2 da/yr. 

Environmental Release/Disposal. 
Less than 10 kg/yr released to air with 
10-100 kg/yr released to land. Disposal 
by on-site biological waste. 


PMN 83-375 


Manufacturer. Confidential. 

Chemical. (G) Substituted benzene. 

Use/Production. (S) Intermediate. 
Prod. range: Confidential. 

Toxicity Data. Acute oral: >5 g/kg; 
Acute dermal: ~ 2 g/kg; Irritation: 
Skin—Moderate, Eye—Slight. 

Exposure. Manufacture and use: 
dermal, a total of 24 workers, up to 30 
min/da, up to 85 da/yr. 

Environmental Release/Disposal. No 
release. Disposal by biological treatment 
system. 


PMN 83-376 


Manufacturer. Confidential. 

Chemical. (S) Spiro[2H-1-benzopyran- 
2'2'-[2H]] indole, 1'3’-dihydro-1',3’,3’- 
trimethy1-6,8,-dinitro-. 

Use/Production. (G) Coating for 
commercial materials. Prod. rang: 
Confidential. 

Toxicity Data. Acute oral: 5 g/kg; 
Irritation: Skin—0.0 out of 8.0, Eye—2.3 
out of 110.0. 

Exposure. Manufacture and 
processing: a total of 52 workers, up to 
30 min/da, up to 4 da/yr. 

Environmental Release/Disposal. 
Disposal by incineration. 


PMN 83-377 


Manufacturer. Confidential. 
Chemical. (G) Substituted benzene. 


Use/Production. (S) Intermediate. 
Prod. range: Confidential. 

Toxicity Data. Acute oral: >2 g/kg; 
Acute dermal: > 2 g/kg; Irritation: 
Skin—Severe, Eye—Slight; Inhalation: 
Negative @ 98 parts per million (ppm). 

Exposure. Manufacture and use: 
dermal, a total of 16 workers, up to 30 
min/da, up to 85 da/yr. 

Environmental Release/Disposal. 
Release by off-gases caustic scrubbed. 
Disposal by on-site industrial waste 
treatment. 


PMN 83-378 


Importer. Confidential. 

Chemical. (G) Methyl- 
methyleneimidazole derivative of 
copper phthalocyanine, compound with 
acetic acid. 

Use/Import. (S) Colorant for paper. 
Import range: Confidential. 

Toxicity Data. Acute oral: >5 g/kg; 
Irritation: Skin—Irritant, Eye—Severe; 
Ames Test: Non-mutagenic. 

Exposure. Processing: dermal, a total 
of 4 workers, up to 2 hrs/da, up to 60 da/ 


Environmental Release/Disposal. 
100-1,000 kg/yr released to water. 
Disposal by incineration. 


PMN 83-379 


Importer. Confidential. 

Chemical. (G) Methyl- 
methyleneimidazole derivative of 
copper phthalocyanine, compound with 
methoxy-acetic acid. 

Use/Import. (S) Colorant for paper. 
Import range: Confidential. 

Toxicity Data. Acute oral: >5 g/kg; 
Irritation: Skin—Irritant, Eye—Severe; 
Ames Test: Non-mutagenic. 

Exposure. Processing: dermal, a total 
of 4 workers, up to 2 hrs/da, up to 60 da/ 


Environmental Release/Disposal. 
100-1,000 kg/yr released to water. 
Disposal by incineration. 


PMN 83-380 


Importer. Confidential. 

Chemical. (G) Methyl- 
methyleneimidazole derivative of 
chloroethylindolophenodioxazine 
compound with acetic acid. 

Use/Import. (S) Colorant for paper. 
Import range: Confidential. 

Toxicity Data. Acute oral: >5 g/kg; 
Irritation: Skin—Irritant, Eye—Severe; 
Ames Test: Non-mutagenic. 

Exposure. Processing: dermal, a total 
of 4 workers, up to 2 hrs/da, up to 60 da/ 


yr 


Environmental Release/Disposal. 
100-1,000 kg/yr released to water. 
Disposal by incineration. 


PMN 83-381 
Importer. Confidential. 
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Chemical. (G) Methyl- 
methyleneimidazole derivative of 
chloroethylindolophenodioxazine, 
compound with methoxy-acetic acid. 

Use/Import. (S) Colorant for paper. 
Import range: Confidential. 

Toxicity Data. Acute oral: >5 g/kg; 
Irritation: Skin—Irritant, Eye—Severe; 
Ames Test: Non-mutagenic. 

Exposure. Processing: dermal, a total 
of 4 workers, up to 2 hrs/da, up to 60 da/ 


Environmental Release/Disposal. 
100-1,000 kg/yr released to water. 
Disposal by incineration. 


PMN 83-386 


Manufacturer. Confidential. 

Chemical. (G) Disubstituted 4-amino- 
5-hydroxy-2,7-naphthalenedisulfonic 
acid, alkali metal salt. 

Use/Production. Confidential. Prod. 
range: Confidential. 

Toxicity Data. No data submitted. 

Exposure. Manufacture and use: a 
total of 17 workers, up to 120 man hours. 

Environmental Release/Disposal. No 
release. Disposal by biological treatment 
system. 


PMN 83-387 


Manufacturer. Confidential. 

Chemical. (G) Isophthalic-phthalic- 
adipic-benzoic acid-trimethylol propane- 
neopentyl glycol resin. 

Use/Production. (S) Industrial, site- 
limited, protective coating resin. Prod. 
range: 120,000-150,000 kg/yr. 

Toxicity Data. No data submitted. 

Exposure. Manufacture: dermal, a 
total of 3 workers, up to 6 hrs/da,-up to 3 
da/yr. 

Environmental Release/Disposal. No 
release. 


PMN 83-388 


Manufacturer. Confidential. 

Chemical. (S) Tallow-ethylene glycol- 
pentaerythritol-phthalic benzoic acid 
resin. 

Use/Production. (S) Industrial, site- 
limited, protective coating resin. Prod. 
range: 60,000-75,000 kg/yr. 

Toxicity Data. No data submitted. 

Exposure. Manufacture: dermal, a 
total of 3 workers, up to 6 hrs/da, up to 3 
da/yr. 

Environmental Release/Disposal. No 
release. 


PMN 83-389 


Importer. Confidential. 

Chemical. (G) ((Substituted 
heterocycle)azo)substituted aniline, 
acid salts. 

Use/Import. (S) Colorant for textiles. 
Import range: Confidential. 

Toxicity Data. No data submitted. 
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Exposure. Use: minimal. 

Environmental Release/Disposal. 
Disposal by POTW and biological 
treatment system. 


PMN 83-390 


Manufacturer. Confidential. 

Chemical. (G) Polyester-imide resin. 

Use/Production. Confidential. Prod. 
range: Confidential. 

Toxicity Data. No data submitted. 

Exposure. Confidential. 

Environmental Release/Disposal. 
Confidential. 


PMN 83-391 


Manufacturer. Confidential. 

Chemical. (G) Disubstituted 
bis(phenylazo)4-amino-5-hydroxy-2,7- 
naphthalenedisulfonic acid, alkali metal 
salt. 

Use/Production. Confidential. Prod. 
range: Confidential. 

Toxicity Data. No data submitted. 

Exposure. Manufacture and use: a 
total of 22 workers, up to 448 man 
hours/yr. 

Environmental Release/Disposal. No 
release. Disposal by POTW and 
approved landfill. 


PMN 83-392 


Manufacturer. Confidential. 
Chemical. (S) 3,5- 
dinitrosalicylaldehyde. 
Use/Production. (S) Site-limited 
intermediate. Prod. range: Confidential. 
Toxicity Data. No data submitted. 
Exposure. Manufacture: dermal, a 
total of 1 worker, up to 16 hrs/yr. 
Environmental Release/Disposal. No 
data submitted. 
Dated: January 14, 1983. 
Woodson W. Bercaw, 
Acting Director, Management Support 
Division. 
[FR Doc. 83-1854 Filed 1-21-83; 8:45 am] 
BILLING CODE 6560-50-M 


FEDERAL ELECTION COMMISSION 
[Notice 1983-2] 
Filing Dates for Colorado Special 


Election 


AGENCY: Federal Election Commission. 


ACTION: Notice of filing dates for 
Colorado special election. 


SUMMARY: Committees required to file 


reports in connection with the special 
election to be held in the 6th 
Congressional District of Colorado on 
March 29, 1983, must file a 12-day pre- 
election report due on March 17, 1983, 
and a 30-day post-election report due on 
April 28, 1983. 


After filing these reports, committees 
should resume filing reports on a simi- 
annual basis for 1983. 

FOR FURTHER INFORMATION CONTACT: 
Ms. Bobby Werfel, Public Information 
Office 1325 K Street, NW., Washington, 
D.C. 20463, Tel: (202) 523-4068; Toll-free: 
(800) 424-9530. 


Notice of Filing Dates for Special 
Election, 6th Congressional District, 
Colorado 


The State of Colorado has scheduled a 
special election in the 6th Congressional 
District for March 29, 1983. 

All principal campaign committees of 
candidates involved in the special 
election, and all other political 
committees not filing monthly that 
support candidates in this special 
election, shall file a 12-day preelection 
report due on March 17, 1983, with 
coverage dates from January i, 1983, or 
the date of registration, whichever is 
later, through March 9, 1983, and a 30- 
day post election report due on April 28, 
1983, with coverage dates from March 
10, 1983, through April 18, 1983. 

After filing these reports, committees 
should resume filing reports on a semi- 
annual basis for 1983. 

Dated: January 18, 1983. 

Danny Lee McDonald, 

Chairman, Federal Election Commission. 
[FR Doc. 83-1706 Filed 1-21-83; 8:45 am] 

BILLING CODE 6715-01-M 


FEDERAL EMERGENCY 
MANAGEMENT AGENCY 


[FEMA-673-DR] 
Arkansas; Amendment to Notice of 
Major-Disaster Declaration 


AGENCY: Federal Emergency 
Management Agency. 
ACTION: Notice. 


SUMMARY: This notice amends the notice 


of a major disaster for the State of 
Arkansas (FEMA-673-DR), dated 
December 13, 1982, and related 
determinations. 

DATED: January 14, 1983. 

FOR FURTHER INFORMATION CONTACT: 
Sewall H. E. Johnson, Disaster 
Assistance Programs, Federal 
Emergency Management Agency, 
Washington, D.C. 20472 (202) 287-0501. 
NOTICE: The notice of a major disaster 
for the State of Arkansas dated 
December 13, 1982, is hereby amended 
to include the following areas among 
those areas determined to have been 
adversely affected by the catastrophe 
declared a major disaster by the 


3047 


President in his declaration of December 
13, 1982: 

For Public Assistance: the Counties of 
Conway, Montgomery, Perry and Scott 
and the City of Rosebud only in White 
County. 

(Catalog of Federal Domestic Assistance No. 
83.516, Disaster Assistance.) 

Lee M. Thomas, 

Associate Director, State and Local Programs 
and Support, Federal Emergency 
Management Agency. 

[FR Doc. 83-1807 Filed 1-21-83; 8:45 am] 

BILLING CODE 6718-02-M 


[FEMA-674-DR] 


Illinois; Amendment to Notice of 
Major-Disaster Declaration 


AGENCY: Federal Emergency 
Management Agency. 
ACTION: Notice. 


SUMMARY: This notice amends the notice 
of a major disaster for the State of 
Illinois (FEMA-674—-DR)}, dated 
December 13, 1982, and related 
determinations. 

DATED: January 13, 1983. 

FOR FURTHER INFORMATION CONTACT: 
Sewall H. E. Johnson, Disaster 
Assistance Programs, Federal 
Emergency Management Agency, 
Washington, D.C. 20472 (202) 287-0501. 
NOTICE: The notice of a major disaster 
for the State of Illinois dated December 
13, 1982, is hereby amended to include 
the following areas among those areas 
determined to have been adversely 
affected by the catastrophe declared a 
major disaster by the President in his 
declaration of December 13, 1982: 

For Public Assistance: Fulton County. 
(Catalog of Federal Domestic Assistance No. 
83.516, Disaster Assistance) 

Lee M. Thomas, 

Associate Director , State and Local Programs 
and Support, Federal Emergency 
Management Agency. 

[FR Doc. 83-1805 Filed 1-21-83; 8:45 am] 

BILLING CODE 6713-02-M 


[FEMA-675-DR] 


Louisiana; Amendment to Notice of 
Major-Disaster Declaration 

AGENCY: Federal Emergency 
Management Agency. 

ACTION: Notice. 


SUMMARY: This notice amends the notice 
of a major disaster for the State of 
Louisiana (FEMA-675—DR), dated 
January 11, 1983, and related 
determinations. 





DATED: January 17, 1983. 


FOR FURTHER INFORMATION CONTACT: 
Sewall H. E. Johnson, Disaster 
Assistance Programs, Federal 
Emergency Management Agency, 
Washington, D.C. 20472 (202) 287-0501. 
NOTICE: The notice of a major disaster 
for the State of Louisiana dated January 
11, 1983, is hereby amended to include 
the following areas among those areas 
determined to have been adversely 
affected by the catastrophe declared a 
major disaster by the President in his 
declaration of January 11, 1983: 

For Individual Assistance: The 
Parishes of Avoyelles, Caldwell, 
Evangeline, Frankiin, Lincoln, 
Morehouse, Richland, Union and 
Vernon. 


(Catalog of Federal Domestic Assistance No. 
83.516, Disaster Assistance) 

Lee M. Thomas, 

Associate Director, State and Local Programs 
and Support, Federal Emergency 
Management Agency. 

[FR Doc. 83-1806 Filed 1-21-83; 8:45 am} 

BILLING CODE 6718-02-™ 


FEDERAL HOME LOAN BANK BOARD 
[No. 82-811-A] 


Prices for Federal Home Loan Bank 
Services 


Correction 


In FR Doc. 82-34815 beginning on page 
57768 in the issue of Tuesday, December 
28, 1982, make the following corrections. 

1. On page 57768, third column, the 
table “Federal Home Loan Bank of 
Atlanta”, the heading “Fee” should have 
read “Fee (per item)”; and the first entry 
reading “$50” should read “$50/mo”; the 
next entry reading “(per item)” should 
be removed. 

2. On page 57770, first page, the table 
“Federal Home Loan Bank of Seattle”, 
line “D.” under “Standard Services” 
should read “D. Cycle or monthly 
delivery with statement matching:”; in 
line “D.” under “Special Services” the 
word “(truncating)” should be removed, 
and a new entry added directly below it 
reading “Truncating .......... .030”. 

3. On page 57772, third column, in the 
table “Federal Home Loan Bank of Little 
Rock”, the last item in the “Fee (per 
item)” column, the figure “$10.” should 
be added for “Overdrafts”. 


BILLING CODE 1505-01-™ 


FEDERAL HOME LOAN BANK BOARD 
[No. AC-213] 


Security Savings & Loan Association, 
Salina, Kansas; Final Action Approval 
of Post-Approval Amendment to 
Mutual-to-Stock Conversion 
Application 

Notice is hereby given that on January 
13, 1983, the General Counsel of the 
Federal Home Loan Bank Board 
(“Board”), acting pursuant to authority 
delegated to him by the Board, approved 
Post-Approval Amendment No. 1 to the 
mutual-to-stock conversion application 
of Security Savings and Loan 
Association, Salina, Kansas 
(“Association”). The application had 
been approved by the Board by 
Resolution No. 81-89, dated February 12, 
1981. Copies of the application and all 
amendments thereto are available for 
inspection at the Secretariat of the 
Board, 1700 G Street, NW., Washington, 
D.C., 20552, and at the Office of the 
Supervisory Agent, Federal Home Loan 
Bank of Topeka, P.O. Box 176, 3 
Townsite Plaza, 120 East 6th Street, 
Topeka, Kansas, 66601. 


Dated: January 19, 1983. 
By the Federal Home Loan Bank Board. 
John M. Buckley, Jr., 
Acting Secretary. 
[FR Doc. 83-1844 Filed 1-21-83; 8:45 am] 
BILLING CODE 6720-01-M 


FEDERAL MARITIME COMMISSION 
[License No. 2021] 


Independent Ocean Freight Forwarder; 
Bee International Inc.; Order of 
Revocation 


On January 13, 1982, Bee International 
Inc., P.O. Box 11166, Jacksonville, FL 
32211, surrendered its Independent 
Ocean Freight Forwarder License No. 
2021 for revocation. 

Therefore, by virtue of authority 
vested in me by the Federal Maritime 
Commission as set forth in Manual of 
Orders, Commission Order No. 1 
(Revised), § 10.01(e) dated November 12, 
1981; 

It is ordered, that Independent Ocean 
Freight Forwarder License No. 2021 
issued to Bee International Inc. be 
revoked effective January 13, 1982, 
without prejudice to reapplication for a 
license in the future. 

It is further ordered, that a copy of 
this Order be published in the Federal 
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Register and served upon Bee 
International Inc. 

Albert J. Klingel, Jr., 

Director, Bureau of Certification and 
Licensing. 

[FR Doc. 83-1874 Filed 1-21-83; 8:45 am] 
BILLING CODE 6730-01-M 


independent Ocean Freight Forwarder 
License; Le Mare Transport, Inc. et al.; 
Applicants 


Notice is hereby given that the 
following applicants have filed with the 
Federal Maritime Commission 
applications for licenses as independent 
ocean freight forwarders pursuant to 
section 44(a) of Shipping Act, 1916 (75 
Stat. 522 and 46 U.S.C. 841(c)). 

Persons knowing of any reason why 
any of the following applicants should 
not receive a license are requested to 
communicate with the Director, Bureau 
of Certification and Licensing, Federal 
Maritime Commission, Washington; D.C. 
20573. 

Le Mare Transport, Inc., 2760 N.W. 36th 
Street, Miami, FL 33142, Officers: 
Alfredo Torres, President; Heriberto 
Feliciano, Secretary/Treasurer 

Dennis W. McLean d.b.a. All Oceans 
Cargo Co., 2819 South 284 Place, 
Federal Way, Washington 98003 

Intersped Inc., 67 Broad Street, New 
York, NY 10004, Officers: Robert 
Walter, President; John Wedel, Vice 
President; May Wong, Treasurer 

International Service Associates, Inc., 
6960 Martin Drive, Suite L, New 
Orleans, LA 70126, Officers: Judith A. 
Watts, President; James E. White, Jr., 
Senior Vice President; Walter C. 
Backhus, Vice President-Operations 

Wysong, Inc., d.b.a. Paramount Services 
International, 7023 Jackson Street, 
Paramount, CA 90723, Officers: 
Donald E. Wysong, President/ 
Director/Chief Finance Officer; 
Marcie K. Seto, Vice President; 
Michael V. Wysong, Secretary/ 
Director; Steven Quackenbush, Vice 
President-Sales 

Soo Bok Kang, d.b.a. Kolax Forwarding © 
Inc., 444 West Ocean Blvd., Suite 608, 
Long Beach, CA 90802 

Barry Tien, 15 Helen Court, Piscataway, 
NJ 08854. 

By the Federal Maritime Commission. 

Dated: January 19, 1983. 

Francis C. Hurney, 

Secretary. 

[FR Doc. 83-1875 Filed 1-21-83; 8:45 am] 

BILLING CODE 6730-01-M 
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FEDERAL RESERVE SYSTEM 


Maybaco Co. et al.; Proposed 
Acquisition of ABC Associates, Inc. 


The Maybaco Company and Equitable 
Bancorporation, both of Baltimore, 
Maryland, have applied, pursuant to 
section 4(c)(8) of the Bank Holding 
Company Act (12 U.S.C. 1843(c)(8)) and 
§ 225.4(b)(2) of the Board’s Regulation Y 
(12 CFR 225.4(b)(2)), fer permission to ~ 
acquire voting shares of ABG 
Associates, Inc., Baltimore, Maryland. 

Applicant states that the proposed 
subsidiary would engage in mortgage 
banking and loan servicing activities, 
including the arrangement, placement 
and brokerage of conventional and 
government-assisted mortgage 
financing, the making of construction 
and other mortgage loans, the 
preparation and processing of 
applications for FHA insurance, GNMA 
permanent mortgage loans and other 
types of government supports for 
mortgage financing, servicing mortgage 
loans and issuing mortgage-backed 
securities guaranteed by GNMA; and 
providing financial advisory services to 
public housing authorities and other 
units of state and local governments 
concerning real estate financing 
proposals. These activities would be 
performed from offices of Applicant's 
subsidiary in Baltimore, Maryland, 
Richmond, Virginia, and Washington, 
D.C., and the geographic areas to be 
served are Maryland, Pennsylvania, 
Delaware, the District of Columbia, 
West Virginia, Virginia, and North 
Carolina. Such activities have been 
specified by the Board in § 225.4(a) of 
Regulation Y as permissible for bank 
holding corupanies, subject to Board 
approval of individual proposals in 
accordance with the procedures of 
§ 225.4(b). 

Interested persons may express their 
views on the question whether 
consummation of the proposal can 
“reasonably be expected to produce 
benefits to the public, such as greater 
convenience, increased competition, or 
gains in efficiency, that outweigh 
possible adverse effects, such as undue 
concentration of resources, decreased or 
unfair competition, conflicts of interests, 
or unsound banking practices.” Any 
request for a hearing on this question 
must be accompanied by a statement of 
the reasons a written presentation 
would not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal. 


The application may be inspected at 
the offices of the Board of Governors or 
at the Federal Bank of Richmond. 

Any views or requests for hearing 
should be submitted in writing and 
received by the Secretary, Board of 
Governors of the Federal Reserve 
System, Washington, D.C., not later than 
February 17, 1983. 

Board of Governors of the Federal Reserve 
System, January 18, 1983. 

James McAfee, 

Associate Secretary of the Board. 
(FR Doc. 83-1801 Filed 1-21-83; 8:45 amj 
BILLING CODE 6210-01-M 


Formation of Bank Holding 
Companies; Wayne County 
Bancshares, Inc., et al. 


The companies listed in this notice 
have applied for the Board’s approval 
under 3(a)(1) of the Bank Holding 
Company Act (12 U.S.C. 1842(a)(1)) to 
become a bank holding company by 
acquiring voting shares or assets of a 
bank. The factors that are considered in 
acting on the application are set forth in 
section 3(c) of the Act (12 U.S.C. 
1842(c)). 

Each application may be inspected at 
the offices of the Board of Governors or 
at the Federal Reserve Bank indicated 
for that application. With respect to 
each application, interested persons 
may express their views in writing to the 
address indicated for that application. 
Any comment on an application that 
requests a hearing must include a 
statement of why a written presentation 
would not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute and summarizing 
the evidence that would be presented at 
a hearing. 

A. Federal Reserve Bank of Atlanta 
(Robert E. Heck, Vice President) 104 
Marietta Street, N.W., Atlanta, Georgia 
30303: 

1. Wayne County Bankcshares, Inc., 
Waynesboro, Tennessee; to become a 
bank holding company be acquiring 80 
percent of the voting shares of Wayne 
County Bank, Waynesboro, Tennessee. 
Comments on this application must be 
received not later than February 17, 
1983. 

B. Board of Governors of the Federal 
Reserve System (William W. Wiles, 
Secretary) Washington, D.C. 20551: 

1. Texas First Financial Corporation, 
San Augustine, Texas; to become a bank 
holding company by acquiring 80 
percent of the voting shares of San 
Augustine Bancshares, Inc., San 
Augustine, Texas. This application may 
be inspected at the offices of the Board 
of Governors or the Federal Reserve 


Bank of Dallas. Comments on this 
application must be received not later 
than February 17, 1983. 

Board of Governors of the Federal Reserve 
System, January 18, 1983. 
James McAfee, 
Associate Secretary of the Board. 
(FR Doc. 83-1802 Filed 1-21-83; 8:45 am] 
BILLING CODE 6210-01-M 


DEPARTMENT OF HEALTH AND» 
HUMAN SERVICES 


Public Health Service 


National Teoxicology Program; 
Meeting 


National Toxicology Program Board of 
Scientific Counselors Pursuant to Pub. L. 
92-463, notice is hereby given of the 
meeting of the National tolicology 
Program Board of Scientific Counselors, 
U.S. Public Health Service, in the 
Conference Center, Building 101, South 
Campus, National Institute of 
Environmental Health Sciences, 
Research Triangle Park, North Carolina, 
on February 28, 1983. 

The meeting will be open to the public 
from 9:00 a.m. until adjournment. The 
primary agenda item is the completion 
of peer review on draft technical reports 
of toxicology and carcinogenesis 
bioassays from the National Toxicology 
Program (NTP). Reviews will be 
conducted by the Technical Reports 
Review Subcommittee of the Board in 
conjunction with an ad hoc panel of 
experts. 

Draft technical reports on the 
following chemicals listed 
alphabetically (with Chemical Abstract 
Service registry numbers and routes of 
administration) will be peer reviewed 
February 28. Also listed are the NTP 
chemnical managers for each bioassay. 


Asbestos, crocidolite Dr. E. McConnell (919- 
(12001-29-5). 541-3440). 
Chlorobenzen (108-90- ; 
541-4177). 
.»| Dr. J. Lamb (919-541- 


ether (DGRE) (101- 


90-6). 

Ethoxylated dodecyl 
alcohol (9002-92-0). 

Ethyl acrylate (140-88- 
5). 


The Technical Reports Review 
Subcommittee has expressed an interest 
in learning of current Program practices, 





particularly those relevant to general 
toxicological characterization and two- 
year studies for chronic toxicity and 
carcinogenicity. As time permits 
following the peer review of the draft 
technical reports, Program staff will 
provide an overview of current 
procedures that are used prior to design 


and implementation of two-year studies. 


The procedures for selection of dose 
route also will be featured. 

The Executive Secretary»Dr. Larry 
hart, Office of the Director, National 
Toxicology Program (P.O. Box 12233, 
Research Triangle Park, North Carolina 
27709, telephone (919-541-3971), FTS 
(629-3971), will furnisIProsters of 
subcommittee and panel members and 
other program information prior to the 
meeting, and summary minutes 
subsequent to the meeting. 

Dated: January 18, 1983. 

David P. Rall, 

Director, National Toxicology Program. 
[FR Doc. 83-1836 Filed 1-21-83; 8:45 am] 

BILLING CODE 4140-01-M 


DEPARTMENT OF THE INTERIOR 


Bureau of Land Management 
[CA 13314] 


California; Proposed Withdrawal and 
Opportunity for Public Hearing 


Correction 


In FR Doc. 82-35391 appearing on 
page 58381 in the issue of Thursday, 
December 30, 1982, make the following 
correction: 

In the second line of the third 
paragraph of the document, “to protest 
the islands” should have read “to 
protect the islands”. 


BILLING CODE 1505-01-M 


Grazing Administration; Exclusive of 
Alaska; Schedule of Grazing Fees for 
1983 


AGENCY: Bureau of Land Management, 
Interior. 


ACTION: Notice of Livestock Grazing 
Fees for the 1983 Fee Year. 


SUMMARY: Pursuant to the authority 
vested in the Secretary of the Interior, 
notice is hereby given of the schedule of 
fees for the 1983 fee year, beginning 
March 1, 1983, and ending February 28, 
1984, for livestock grazing of the public 
lands under the administration of the 
Bureau of Land Management. 

For the purposes of establishing 
charges, one animal unit month shall be 
considered equivalent to grazing use by 


one cow, five sheep or one horse for one 
month. 

Pursuant to Department of the Interior 
regulations (43 CFR 4130.5-1(a)), as 
published in the Federal Register on 
January 10, 1979 (44 FR 2173), fees on all 
public lands administered by the Bureau 
of Land Management shall be $1.40 per 
animal unit month. 

Bills shall be issued in accordance 
with the rates prescribed in this notice. 


EFFECTIVE PATE: March 1, 1983. 
ADDRESS: Any suggestions or inquiries 
should be sent to: Director (220), Bureau 


of Land Management, 18th and C 
Streets, NW., Washington, D.C. 20240. 


FOR FURTHER INFORMATION CONTACT: 
Judy Nelson, (202) 653-9210. 


Garrey E. Carruthers, 
Assistant Secretary of the Interior. 


January 19, 1983. 
[FR Doc. 83-1853 Filed 1-21-83; 8:45 am] 
BILLING CODE 4310-84-M 


Arizona Strip District Grazing Advisory 
Board; Meeting 


AGENCY: Bureau of Land Management, 
Interior. 


ACTION: Notice of meeting. 


SUMMARY: The Arizona Strip District 
Grazing Advisory Board will meet on 
Thursday, February 24, 1983 at 9:00 a.m. 
to discuss range improvement plans and 
policy for Fiscal Year 1983. 


DATE: February 24, 1983. 


ADDRESS: Rodeway Inn, Banquet Room, 
258 East St. George, Utah, St. George, 
Utah 84770. 


FOR FURTHER INFORMATION CONTACT: 

G. Bill Lamb, 196 E. Tabernacle St., St. 
George, Utah 84770, (801) 673-3545. 
SUPPLEMENTARY INFORMATION: The 
Arizona Strip District Grazing Advisory 
Board will meet at 9:00 a.m. on 
Thursday, February 24, 1983 in the 
banquet room of the Rodeway Inn at 258 
East St. George Blvd. in St. George, 
Utah. The primary topics on the agenda 
will be range policy, range improvement 
projects, and maintenance. The meeting 
is open to the public. Anyone wishing to 
make a presentation to the Board should 
contact the District Manager of the 
Arizona Strip District at 106 E. 
‘Tabernacle St., in St. George, Utah or 
call (801) 673-3545 at least 5 days prior 
to the meeting. 


Kenneth R. Drew, 

Acting District Manager, Arizona Strip 
District. 

[FR Doc. 83-1870 Filed 1-21-83; 8:45 am] 

BILLING CODE 4310-84-m 
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Colorado; Final Supplemental 
Environmental Impact Statement for 
the Prototype Oil Shale Leasing 
Program 


AGENCY: Bureau of Land Management, 
Interior. 


ACTION: Notice of availability of Final 
Supplemental Environmental Impact 
Statement for the Prototype Oil Shale 
Leasing Program, Craig District, 
Colorado. 


SUMMARY: The purpose of this notice is 
to announce the availability of the Final 
Supplemental Environmental Impact 
Statement (EIS) for the Prototype Oil 
Shale Leasing Program. The EIS 
analyzes the potential impacts of leasing 
one or two tracts in the Piceance Basin 
of Colorado under the Prototype Oil 
Shale Leasing Program. 


FOR FURTHER INFORMATION CONTACT: 
Oil Shale Projects Team Leader, Bureau 
of Land Management, White River 
Resource Area, PO Box 928, Meeker, 
Colorado 81641, Telephone (303) 878- 
3601. 


SUPPLEMENTARY INFORMATION: The 
Secretary of the Interior proposes to 
offer for lease one or two additional 
prototype oil shale leases in the 
Piceance Basin, northwestern Colorado 
to supplement the Department's existing 
prototype oil shale leasing program. The 
environmental and socioeconomic 
impacts of the following alternatives 
have been analyzed in the EIS: leasing 
Tract C-11 only, leasing Tract C-18 
only, leasing both Tract C-11 and C-18 
(combined Alternative), and a No 
Action Alternative. this document 
supplements the 1973 Prototype EIS. If 
leased, the additional tract(s) would 
provide the opportunity for the 
extraction of oil shale concurrently with 
associated minerals, as well as for 
development of other appropriate 
technologies, more completely fulfilling 
the original goals of the prototype 
program. The impact analysis shows 
that, generally, most adverse impacts 
reach significance when compounded by 
developing two leases. 

The Final EIS is a full reprint of the 
Draft EIS. It includes changes made as a 
result of public comment on the Draft 
EIS, copies of the comment letters 
received from the public, transcripts of 
the public hearings on the Draft EIS, and 
responses to the comments. 

The preferred alternative identified in 
the Final EIS is to lease only Tract C-11. 
However, the EIS is not the decision 
document. The decision on whether or 
not to lease one or two additional tracts 
under the prototype oil shale program 
will be made by the Secretary of 
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Interior. That decision will be made 
based on the information provided in 
the Final EIS, public concerns and 
comments, the recommendations of the 
Regional Oil Shale Team, and other 
resource management considerations. 
No action will be taken for at least 30 
days following filing of the Final EIS 
with the Environmental Protection 
Agency and distribution to the public. 
Availability 

Single copies of the Final EIS may be 
obtained from the address above, or 
from: 

Bureau of Land Management, Craig 
District Office, PO Box 248, Craig, CO 
81626 

Bureau of Land Management, Colorado 
State Office, 1037 20th Street, Denver, 
CO 80202. 

George C. Francis, 

State Director, Colorado. 

[FR Doc. 83-1838 Filed 1-21-83; 8:45 am] 

BILLING CODE 4310-84-M 


Office of the Secretary 


Coastal Barrier Resources Act; 
Reports to Congress; Scoping Meeting 


AGENCY: Office of the Secretary—U.S. 
Department of the Interior. 


ACTION: Notice of scoping meeting. 


SUMMARY: This notice sets forth the 
schedule of a forthcoming meeting of the 
Coastal Barriers Task Force. The 
meeting will be held as a workshop 
designed to address the requirements of 
Section 10 of the Coastal Barrier 
Resources Act (Pub. L. 97-348). 

DATE: February 10, 1983, 9:00 a.m. to 4:00 
p.m. 

ADDRESS: Room 7000A&B, Main Interior 
Building, 18th & C Streets, NW., 
Washington, D.C. 

FOR FURTHER INFORMATION CONTACT: 
Ms. Deborah Lanzone, Manager, Coastal 
Barriers Task Force, U.S. Department of 
the Interior, Washington, D.C. 20240 
(202-343-4905). 

SUPPLEMENTARY INFORMATION: Section 
10 of the Act directs the Secretary to 
submit a report to Congress by October 
1985 which contains: 

(1) Recommendations for the 
conservation of fish, wildlife, and other 
natural resources of the System based 
on an evaluation and comparison of all 
management alternatives, and 
combinations thereof, such as State and 
local actions (including management 
plans approved under the Coastal Zone 
Management Act of 1972 (16 U.S.C. 1451 
et seq.)), Federal actions (including 
acquisition for administration as part of 
the National Wildlife Refuge System), 


and initiatives by private organizations 
and individuals; 

(2) Recommendations for additions to, 
or deletions from, the Coastal Barrier 
Resources System, and for modifications 
to the boundaries of System units; 

(3) A summary of the comments 
received from the Governors of the 
States, State coastal zone management 
agencies, other government officials, 
and the public regarding the System; 
and 

(4) An analysis of the effect, if any, 
that general revenue sharing grants 
made under section 102 of the State and 
Local Fiscal Assistance Amendments of 
1972 (31 U.S.C. 1221) have had on 
undeveloped coastal barriers. 

The workshop will focus on 
components of paragraph (1) of Section 
10, with particular attention to State and 
local actions and initiatives by private 
organizations. 


Dated: January 13, 1983. 
Ric Davidge, 
Chairman, Coastal Barriers Task Force. 
[FR Doc. 83-1851 Filed 1-21-83; 8:45 am] 
BILLING CODE 4310-70-M 


INTERNATIONAL DEVELOPMENT 
COOPERATION AGENCY 


Agency for International Development 


Advisory Committee on Voluntary 
Foreign Aid; Meeting 


Pursuant to the Federal Advisory 
Committee Act, notice is hereby given of 
a meeting sponsored by the Advisory 
Committee on Voluntary Foreign Aid 
which will be held February 8, 1983, in 
the Board Room of the Cooperative 
League of the USA (CLUSA), 1828 L 
Street, NW., Suite 1100, Washington, 
D.C., 9:30 a.m. 

This will be an informal briefing for 
the PVO community by a staff member 
of the Senate Committee. 

The meeting will be open to the 
public. Any interested person may 
attend, request to appear before, or file 
statements with the Advisory 
Committee in accordance with 
procedures established by the 
Committee. Written statements should 
be filed prior to the meeting and should 
be available in twenty copies. 

There will be an AID representative at 
the meeting. It is suggested that those 
desiring further information contact 
Martha McCabe (202) 872-0550 or by 
mail c/o the Advisory Committee on 
Voluntary Foreign Aid, Agency for 
International Development, Washington, 
D.C. 20523. 


Dated: January 13, 1983. 
Julia Chang Bloch, 
Assistant Administrator, Bureau for Food for 
Peace and Voluntary Assistance. 
[FR Doc. 83-1837 Filed 1-21-83; 8:45 am] 
BILLING CODE 6116-01-M 


INTERSTATE COMMERCE 
COMMISSION 


Motor Carrier Temporary Authority 
Application 


The following are notices of filing of 
applications for temporary authority 
under Section 10928 of the Interstate 
Commerce Act and in accordance with 


.the provisions of 49 CFR 1131.3. These 


rules provide that an original and two 
(2) copies of protests to an application 
may be filed with the Regional Office 
named in the Federal Register 
publication no later than the 15th 
calendar day after the date the notice of 
the filing of the application is published 
in the Federal Register. One copy of the 
protest must be served on the applicant, 
or its authorized representative, if any, 
and the protestant must certify that such 
service has been made. The protest must 
identify the operating authority upon 
which it is predicated, specifying the 
“MC” docket and “Sub” number and 
quoting the particular portion of 
authority upon which it relies. Also, the 
protestant shall specify the service it 
can and will provide and the amount 
and type of equipment it will make 
available for use in connection with the 
service contemplated by the TA 
application. The weight accorded a 
protest shall be governed by the 
completeness and pertinence of the 
protestant’s information. 

Except as otherwise specifically 
noted, each applicant states that there 
will be no significant effect on the 
quality of the human environment 
resulting from approval of its 
application. 

A copy of the application is on file, 
and can be examined at the ICC 
Regional Office to which protests are to 
be transmitted. 

Note.—All applications seek authority to 
operate as a common carrier over irregular 
routes except as otherwise noted: 


Motor Carriers of Property 
Notice No. F-232 


The following applications were filed 
in Region I. Send protests to: Interstate 
Commerce Commission, Regional 
Authority Center, 150 Causeway Street, 
Room 501, Boston, MA 02114. 

MC 42364 (Sub-1-1TA), filed January 
10, 1983. Applicant: B & BGENERAL 





STORAGE WAREHOUSE, INC., 182-10 
Liberty Avenue, Jamaica, NY 11412. 
Representative: Harold Sacks, 19 West 
44th Street, New York, NY 10036. 
Household goods: between points in 
New York and Great Neck, NY, and NC, 
SC, FL, GA, AL, MS, ME and NH. 
Supporting shipper(s): Sperry 
Gyroscope, Inc., Great Neck, NY 11828; 
Baron Upholstery, Inc., 30 West 26th 
Street, New York, NY. 

MC 134806 (Sub-1-51TA), filed 
January 3, 1983. Applicant: B-D-R 
TRANSPORT, INC., Vernon Drive, P.O. 
Box 1277, Brattleboro, VT 05301. 
Representative: Edward T. Love, 4401 
East West Highway, Suite 404, Bethesda, 
MD 20814. Contract carrier: irregular 
routes: Spas (Fiber glass hot tubs) 
between El Cajon, CA, on the one hand, 
and, on the other, South Deerfield, MA, 
under continuing contract(s) with 
Habitat, South Deerfield, MA. 
Supporting shipper: Habitat, 123 Elm 
Street, South Deerfield, MA 01372. 

MC 165583 (Sub-1-1TA), filed January 
10, 1983. Applicant: CARE 
TRANSPORT, INC., 15 Middletown 
Avenue, North Haven, CT 06473. 
Representative: Raymond Talipski, 121 
S. Main Street, Taylor, PA 18517. 
General comodities, (except household 
goods, bulk commodities and classes A 
and B explosives), between North 
Haven, CT, on the one hand, and, on the 
other, points in CT having a prior or 
subsequent movement in Interstate 
Commerce. Supporting shipper: (The 
Charter Oak Shippers Cooperative, P.O. 
Box 1147, Darien, CT. 

MC 116859 (Sub-1-2TA), filed January 
3, 1983. Applicant: CLARK TRANSFER, 
INC., 403 Dulty Lane, P.O. Box 190, 
Burlington, NJ 08016. Representative: 
David A. Sutherlund, 1150 Connecticut 
Ave. NW., Suite 400, Washington, DC 
20036. Contract carrier: irregular routes: 
Magazines and printed matter, and 
materials, equipment and supplies used 
in the manufacture and distribution of 
magazines and printed matter between 
points in CT, DE, MD, NJ, NY, PA, VA, 
WV, and DC, under continuing 
contract(s) with Family Circle, Inc., New 
York, NY. Supporting shipper: Family 
Circle, Inc., 488 Madison Avenue, New 
York, NY 10022. 

MC 165569 (Sub-i-1TA), filed January 
7, 1983. Applicant: ROBERT DUMONT 
ENTERPRISES, INC., Tilton Hill Road, 
P.O. Box 244, Pittsfield, NH 03263. 
Representative: Marsha A. DuMont 
(same as applicant). Contract carrier: 
irregular routes: Plastic and rubber 
commodities and products used in the 
manufacture thereof, except in bulk, in 
tank vehicles, between Nashua, NH, 
Auburn, ME, Sabatis, ME, and Detroit, 


. MI, on the one hand, and, on the other, 


points in AL, AR, CT, DE, FL, GA, IL, IN, 
IA, KS, KY, LA, ME, MD, MA, MI, MS, 
MO, NH, NJ, NY, NC, OH, OK, PA, RI, 
SC, TN, TX, VT, VA, and WV, under 
continuing contract(s) with Beebe 
Rubber Co. Inc., Nashua, NH and 
Continental Plastic Co., Fraser, MI. 
Supporting shipper(s): Beebe Rubber 
Company, Inc., 20 Marsha;; Street, 
Nashua, NH 03060; Continental Plastic 
Company, 33525 Grosebeck Road, 
Fraser, MI 48026. 

MC 165532 (Sub-1-1TA), filed January 
6, 1983. Applicant: JOHN M. GREENLEE 
d.b.a. GREENLEE TRUCKING AND 
SPREADING SERVICE, 35 Austerlitz 
Street, Chatham, NY 12037. 
Representative: Jeremy Kahn, Esq., Suite 
733, Investment Bldg., 1511 K Street, 
NW., Washington, DC 20005. Lime and 
limestone and fertilizers from Canaan, 
CT, Adams, MA, and Chatham, NY, to 
points in Columbia, Dutchess, Greene, 
Renesselaer and Westchester Counties, 
NY and Berkshire County, MA, under 
continuing contract(s) with Agway, Inc., 
Syracuse, NY. Supporting shipper: 
Agway, Inc., P.O. Box 4933, Syracuse, 
NY 13221. 

MC 154993 (Sub-1-9TA), filed January 
4, 1983. Applicant: H & W 
ENTERPRISES, INC., S. Witham Road, 
P.O. Box 325, Auburn, ME 04210. 
Representative: Ignatius B. Trombetta. 
1001 One Public Square Bldg., 
Cleveland, OH 44113. Contract carrier: 
irregular routes: Metal, plastic, rubber 
electronic and related products (1) 
between points in ME on the one hand, 
and, on the other, points in TX, TN, OK 
and NC, and (2) from facilities in ME to 
points in WI, IL, MI, IN, OH, PA, CA, FL, 
GA, SC, VA, MD, NJ, NY, CT and MA, 
under continuing contract(s) with 
American Stabilis, Inc. of Lewiston, ME. 
Supporting shipper: American Stabilis, 
Inc., Cedar Street, Lewiston, ME. 

MC 154993 (Sub-1-10TA), filed 
January 11, 1983. Applicant: H & W 
ENTERPRISES, INC., S. Witham Road, 
P.O. Box 325, Auburn, ME 04210. 
Representative: Ignatius B. Trombetta, 
1001 One Public Square Bldg., 
Cleveland, OH 44113. Contract carrier: 
irregular routes: Food and related 
products from points in MI, NY and MA, 
to points in ME, under continuing 
contract(s) with Down East Food 
Distributors, Inc. and Bakers Supply Inc. 
of Auburn, ME. Supporting Shipper: 
Down East Food Distributors, Inc., 250 
Minot Avenue, P.O. Box 738, Auburn, 
ME 04210; Bakers Supply Inc., P.O. Box 
406, Auburn, ME 04210. 

MC 153785 (Sub-1-2TA), filed January 
4, 1983. Applicant: JOSEPH R. PACE, 
R.F.D. No. 2, 12 Jewel Court, 
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Londonderry, NH 03053. Representative: 
Joseph R. Pace (same as applicant). Art 
and decorative objects between points 
in CT, ME, MA, NH, NY. Supporting 
Shipper: Creiger Sesen Associates, Inc., 
Ten Post Office Square, Boston, MA. 


MC 165445 (Sub-1-1TA), filed January 
3, 1983. Applicant: J. E. THOMPSON 
TRANSPORT LIMITED, 23 Dickenson 
Drive, P.O. Box 338, Ingleside, Ontario, 
CD KOC 1A0. Representative: Robert D. 
Gunderman, Esq., Can-Am Building, 101 
Niagara Street, Buffalo, NY 14202. 
Contract carrier: irregular routes: 
Cheese molds between ports of entry on 
the International Boundary line between 
the U.S. and CD in NY, on the one hand, 
and on the other, St. Lawrence County, 
NY, under continuing contract(s) with 
Kraft Limited, Montreal, Quebec, CD. 
Supporting Shipper: Kraft Limited, P.O. 
Box 6118, Montreal, Quebec, CD, Station 
A HSC 3J3. 


MC 164841 (Sub-1-1TA), filed January 
7, 1983. Applicant: JOHN MARTINKO 
d.b.a. TOWN & COUNTRY 
LIMOUSINE, 74 Euclid Avenue, 
Stamford, CT 06902. Representative: 
Dennis Dean Kirk, Esq., Suite 929, 
Pennsylvania Bldg., 425 13th St. NW., 
Washington, DC 20004. Passengers and 
their baggage, in charter and special 
operation, between points in Fairfield 
County, CT, on the one hand, and on the 
other, points in NY and NJ. Supporting 
Shipper(s): There are ten statements in 
support of this application which may 
be examined at the Regional Office of 
the I.C.C. in Boston, MA. 


MC 164543 (Sub-1-1TA), filed 
December 30, 1982. Applicant: 
TRANSPORT SPERIBEL INC., 20 Marie- 
Victorin Boulevard, Boucherville, 
Quebec, CD J4B 1V5. Representative: 
Robert D. Gunderman, Esq., Can-Am 
Building, 101 Niagara Street, Buffalo, NY 
14202. Contract carrier: irregular routes: 
Paper and paper products, and 
materials, supplies and equipment used 
in the manufacture, production, sale or 
distribution of paper and paper 
products, between ports of entry on the 
International Boundary Line between 
the U.S. and CD on the St. Lawrence 
River, on the one hand, and on the other, 
St. Albans, VT, under continuing 
contract(s) with Domtar Pulp & Paper 
Products of Montreal, Quebec, CD. 
Supporting Shipper: Domtar Pulp & 
Paper Products, 395 de Maisonneuve 
Blvd., West, P.O. Box 7211, Montreal, 
Quebec, CD H3C 3M2. 


MC 141733 (Sub-1-1TA) filed January 
6, 1983. Applicant: UNION TRANSIT 
COMPANY, INC., 2460 Boston Road, 
Wilbraham, MA 01096. Representative: 
James M. Burns, Suite 403, 1365 Main 
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Street, Springfield, MA 01103. Contract 
carrier: irregular routes: Artist supplies, 
paints, brushes, pencils, cements, glue, 
ink, easels, pallets, drawing papers and 
pads and chalk and related materials, 
between points in Hampden County, 
MA, Los Angeles County, CA, Cook and 
DuPage Counties, IL, and Tarrant 
County, TX, under continuing contract(s) 
with Morilla, Inc., Holyoke, MA. 
Supporting shipper: Morilla, Inc., 75 
Appleton Street, Holyoke, MA 01040. 

MC 160039 (Sub-1-2TA), filed January 
6, 1983. Applicant: WEX ENTERPRISES, 
INC., 118 Hall Street, P.O. Box 2009, 
Concord, NH 03301. Representative: 
Wesley S. Chused, Weiner & Chused, 15 
Court Square, Boston, MA 02108. 
General commodities (except Classes A 
and B explosives, household goods and 
commodities in bulk), between 
Manchester, CT, and Billerica, MA, 
under continuing contract(s) with J.C. 
Penney Co., Inc., of Manchester, CT. 
Supporting shipper: J.C. Penney Co., Inc., 
P.O. Box 178, Manchester, CT 06040. 

The following applications were filed 
in Region 2. Send protests to: ICC, Fed, 
Res. Bank Bldg., 101 North 7th St. Rm. 
620, Philadelphia, PA 19106. 

MC 160593 (Sub-2-1TA), filed January 
11, 1983. Applicant: ATLANTIC 
TRUCKING CO., INC., 3501 Toone St., 
Baltimore, MD 21224. Representative: 
Dixie C. Newhouse 1329 Pennsylvania 
Ave., P.O. Box 1417, Hagerstown, MD 
21740. Contract: Irregular: (1) Food and 
related products between Baltimore, 
MD, including its commercial zone, on 
the one hand, and, on the other, points 
in CA and Memphis, TN, including its 
commercial zone, under a continuing 
contract(s) with Old Line Company; and 
(2) steel screws and nuts between 
Baltimore MD, including its commercial 
zone, on the one hand, and, on the other, 
Elkhart and Indianapolis, IN and 
Louisville, KY, including their respective 
commercial zones, under a continuing 
contract(s) with Garden Bolt Industries, 
for 270 days. Supporting shippers: Old 
Line Co., 1124 East 25th St., Baltimore, 
MD 21218 and Garden Bolt Industries, 
901 Stewart Ave., Garden City, NY 
11530. 

MC 157809 (Sub-II-3TA), filed January 
5, 1983 Applicant: JOHN LAHOTSKI, 
STEPHEN LAHOTSKI, WILLIAM 
LAHOTSKI AND PAUL LAHOTSKI, 
d.b.a. BLUE AND WHITE TRUCKING, 
181 Phillips St., Throop, PA 18512. 
Representative: Raymond Talipski, 121 
S. Main St., Taylor, PA 18517. (1) Coal 
and coal products, between Luzerne, 
Schuylkill and Northumberland 
Counties, PA, on the one hand, and, on 
the other, points in NY, NJ and CT. (2) 
Foodstuffs and related products, 


between Onondago County, NY, on the 
one hand, and, on the other, Luzerne 
County, PA. Between Monroe County, 
NY, Baltimore County, MD and 
Philadelphia County, PA, on the one 
hand, and, on the other, points in 
Lackawanna County, PA. Supporting 
shippers: Falcone Beverage Co., 320 S. 
Main St., Pittston, PA 18640; Anthricite 
Resources, 98 New St., Pittston, PA 
18640; Ferranti Brothers, Inc., North- 
South Rd., Scranton, PA 18508. 

MC 86690 (Sub-II-14TA), filed January 
3, 1983. Applicant: BOND TRANSFER 
CO., INC., 1301 Towson Street, 
Baltimore, MD 21230. Representative: 
Leonard W. Smith II (same address as 
above). Contract, irregular; Food and 
Related Products From Baltimore, MD to 
all points in the states of: CT, DE, MA, 
ME, NH, NJ, NY, PA, RI, VT, VA, NC, 
and Washington DC for 270 days. An 
underlying ETA seeks 120 days 
authority. Supporting shipper: Martin 
Gillet & Company, Inc., 6801 Eastern 
Ave., Baltimore, MD 21224. 

MC 150080 (Sub-II-11TA), filed 
January 5, 1983, Applicant: 
CONTROLLED CARRIERS, INC., P.O. 
Box 10, E. Earl, Pa. 17519 Representative: 
Edward N. Button, 635 Oak Hill Ave., 
Hagerstown, MD 21740. Plastic 
products, between the facilities of Dart 
Container, at or near Leola, PA; Mason 
MI and Lithonia GA, on the one hand, 
and, on the other, all points in and East 
of AL, IN, KY, TN and MI for 270 days. 
An underlying ETA seeks 120 days 
authority. Supporting shipper: Dart 
Container Corp., 500 Hogsback, Mason, 
MI 48854. 

MC 2796 (Sub-II-1TA), filed January 4, 
1983. Applicant: FULLINGTON AUTO 
BUS COMPANY, 316 Cherry St., 
Clearfield, PA 16830. Representative: 
Christian V. Graf, 407 N. Front St., 
Harrisburg, PA 17101. Common, regular: 
Passengers and their baggage, between 
Williamsport, PA and State College, PA, 
over the following route: U.S. Hwy 220 
to its intersection with PA Hwy 120 at or 
near Castanea, PA; then over PA 120 to 
its intersection with PA 150; then over 
PA 150 to its intersection with PA 144- 
PA 150 at or near Milesburg, PA; then 
over PA 144-PA 150 to Bellefonte, PA; 
then over PA 550 to its intersection with 
PA 150; then over PA 150 to its 
intersection with PA 26; then over PA 26 
to State College; and return over the 
same route. Applicant intends to tack 
this authority with its existing regular 
route authority and its pending 
application in SUB 11. Applicant also 
seeks to provide regular service in 
interstate or foreign commerce and in 
intrastate commerce under 49 U.S.C. 
10922(c)(2)(B). An underlying ETA seeks 


3053 


120 days authority. Supporting 
shipper(sj: There are eight supporting 
statements attached to this application 
which may be examined at the Phila. 
Regional Office. 


MC 154687 (Sub-II-2TA), filed January 
5, 1983. Applicant: D. L. GEORGE & 
SONS CONSTRUCTION CO., INC., Box 
K, Blue Ridge Summit, PA 17214. 
Representative: Edward N. Button, 635 
Oak Hill Ave., Hagerstown, MD 21740. 
Ground stone, in bags, and related 
materials between Hagerstown, MD and 
Charmain, PA, on the one hand, and, on 
the other, points in FL. Restricted to 
traffic originating at or destined to 
facilities used by Har Tru Corp. An 
underlying ETA seeks 120 days 
authority. Supporting shippers: Har Tru 
Corp., Hagerstown, MD 

MC 82007 (Sub-II-2TA), filed 
December 29, 1982. Applicant: GREGG 
BUS SERVICE, INC., P.O. Box 125, 
Yorklyn, DE 19736. Representative: 
Harry J. Jordan, Suite 502, Solar 
Building, 1000 Sixteenth Street, NW., 
Washington, DC 20036. Passengers 
between Newark, DE, and Philadelphia, 
PA: From Newark over U.S. Hwy 95 to 
Philadelphia and return over the same 
route, serving all intermediate points for 
270 days. An underlying ETA seeks 120 
days authority. Supporting shipper: 
Delaware Transportation Authority, PO 
Box 778, Dover, DE 19901. 


MC 99969 (Sub-II-3TA), filed January 
3, 1983. Applicant: HUNTLEY 
TRUCKING CO., Route 1, Box 66A, New 
Plymouth, OH 45654. Representative: A. 
Charles Tell, 100 E. Broad St., Columbus, 
OH 43215. Coa/ from points in Vinton 
Cty, OH to points in Woods Cty, WV, 
for 270 days. An underlying eta seeks 
120 days authority. Supporting shipper: 
Sands Hill Coal Co., Inc., 1203 N. Penn 
Ave., Wellston, OH 45692. 


MC 124017 (Sub-II-3TA), filed January 
5, 1983. Applicant: R. JEFFREY & SONS, 
INC., R.D. #1, Elysburg, PA 17824. 
Representative: J. Bruce Walter, P.O. 
Box 1146, Harrisburg, PA 17108. 
Synthetic abrasives, crude, in bulk, in 
dump vehicles, between Port of Entry at 
Niagara Falls, NY, on the one hand, and, 
on the other, Worcester, MA, for 270 
days. Supporting shipper: Norton 
Company, One New Bond St., 
Worcester, MA 01606. 


MC 161495 (Sub-II-5TA), filed January 
4, 1983. Applicant: KEY TRANSPORT, 
INC., 3858 West Michigan St., Sidney, 
OH 45365. Representative: David P. 
Bunnell, Key Transport, Inc., 3858 West 
Michigan St., Sidney, OH 45365. (1) 
Coal, (2) Soybean products and (3) 
Materials, equipment and supplies used 
in the manufacture and distribution 





thereof between points in OH and 
points in KY for 270 days. An underlying 
eta seeks 120 days authority. Supporting 
shipper(s): Cargill, 2400 Industrial Drive, 
Sidney, OH 45365. Gary Gilardi, Inc., 
2001 River Road, Sidney, OH 45365. 

MC 165550 (Sub-II-1TA), filed January 
5, 1983. Applicant: LEHIGH 
TRANSPORT, INC., 3745 Aramingo 
Ave., Philadelphia, PA 19137. 
Representative: Alan R. Squires, 818 
Widener Bldg., 1339 Chestnut St., Phila., 
PA 19107. Pulp board and fiber board, 
from points of entry in New York State 
to Buchanan, NY, and return. An 
underlying ETA seeks 120 days 
authority. Supporting shipper: Georgia 
Pacific Corp., 1062 Lancaster Ave., 
Rosemont, PA. 

MC 164996 (Sub-II-1TA), filed 
December 29, 1982. Applicant: M.D. 
TRUCKING, INC., 564 Haymore Ave., 
N., Worthington, OH 43085. 
Representative: Paul F. Beery, 275 E. 
State St., Columbus, OH 43215. (a) Auto 
parts from Goldsboro, North Carolina to 
Pinola, IN; Chicago, IL; Toledo, OH; and 
Pinconning, ML., (b) Meta/ products from 
Chicago, IL; Gary, IN; Detroit, MI; and 
Middletown, OH to Goldsboro, NC. for 
270 days. An underlying eta seeks 120 
days authority. Supporting shipper: A.P. 
Parts Co., 315 Matzinger Road, P.O. Box 
965, Toledo, OH 43694. 

MC 107012 (Sub-II-257TA), filed 
January 4, 1983. Applicant: NORTH 
AMERICAN VAN LINES, INC., 5001 
U.S. Hwy. 30 West, P.O. Box 988, Fort 
Wayne, IN 46801. Representative: David 
D. Bishop (same as applicant). Contract 
irregular: household goods between 
points in the United States, under 
continuing contract(s) with Monsanto 
Company, St. Louis, MO for 270 days. 
An underlying ETA seeks 120 days 
authority. Supporting shipper: Monsanto 
Company, 800 North Lindberg Blvd., St. 
Louis, MO 63167. 

MC 107012 (Sub-II-258TA), filed 
January 5, 1983. Applicant: NORTH 
AMERICAN VAN LINES, INC., 5001 
U.S. Hwy 30 West, P.O. Box 988, Fort 
Wayne, IN 46801. Representative: 
Gerald A. Burns (same as applicant). 
Contract, irregular: General 
commodities (except classes A & B 
explosives, commodities in bulk, and 
household goods as defined by the 
Commission) between points in the U.S., 
under continuing contract(s) with 
Ralston Purina Company, St. Louis, MO 
for 270 days. An underlying ETA seeks 
120 days authority. Supporting shipper: 
Ralston Purina Company, Checkerboard 
Square, St. Louis, MO 63164. 

MC 152840 (Sub-2-5TA), filed January 
11, 1983. Applicant: PATRICIA AND 
JAMES KEELER d.b.a., P & J 


Transportation Co., Route +295, Berkey, 
OH 43504. Representative: John P. Diel 
(same address as applicant). Cleaning, 
scouring, washing compounds & other 
products related to manufacture and 
sale to food distribution warehouses 
between points in MN, WI, IL, IN, OH, 
MI, PA, NJ, NY, MD. for 270 days. 
Supporting shipper: Economics 
Laboratory, Inc., 3001 Channahon Road, 
Joliet, IL. 60436. 

MC 4242 (Sub-II-2TA), filed January 3, 
1983. Applicant: PITTSBURGH- 
FAYETTE EXPRESS, INC., P.O. Box 141, 
Charleroi, PA 15022. Representative: 
William A. Gray, 2310 Grant Bldg., 
Pittsburgh, PA 15219. Candy products, 
between Pittsburgh, PA, on the one 
hand, and, on the other, Des Plaines, IL. 
Supporting shipper: D. L. Clark Co., 503 
Martindale St., Pittsburgh, PA. 

MC 145767 (Sub-II-1TA), filed January 
4, 1983. Applicant: ROLLING ROCK 
BUILDING STONE, INC., RD #4, 
Boyertown, PA 19512. Representative: 
Jeffrey Hanna, P.O. Box 74, Oley, PA 
19547. Contract, irregular: plastic goods 
and steel channel from Schuylkill 
County, PA and Erie County, NY to 
Fairfield County, CT; and from fairfield 
County, CT to points in NY, NJ, PA, 
under continuing contract(s) with 
Defender Energy of CT, Inc. Supporting 
shipper: Defender Energy of CT, Inc., 
P.O. Box 460, Baldwin Place, NY 10505. 

MC 165581 (Sub-II-1TA), filed January 
10, 1983. Applicant: VANGUARD 
TRANSPORTATION SYSTEMS, INC., 
6673 Lake Drive, P.O. Box 475, West 
Chester, OH 45069. Representative: 
Robert H. Kinker, 314 West Main Street, 
P.O. Box 464, Frankfort, KY 40602. 
General commodities (except classes A 
and B explosives, household goods and 
commodities in bulk) between Atlanta, 
GA, Chicago, IL, Detroit, MI, St. Louis, 
MO, Cincinnati, OH, Pittsburgh, PA and 
Parkersburg, WV, and the commercial 
zones thereof, on the one hand, and, on 
the other, all points in GA, IL, IN, KS, 
KY, MI, MO, OH, PA, TN, WV, and WI. 
for 270 days. An underlying eta seeks 
120 days authority. Supporting 
shipper(s): There are 10 supporting 
shippers. Their statements may be 


examined at the ICC Office in Phila., PA. 


The following applications were filed 
in Region 3. Send protests to: ICC, 
Regional Authority Center, Room 300, 
1776 Peachtree Street, NE., Atlanta, GA, 
30309. 

MC 164313 (Sub-3-2TA), filed January 
14, 1983. Applicant: QUALITY MULCH 
COMPANY, INC.,\Rte. 1, Box 203, 
Hamlet, NC 28345. Representative: Jack 
L. Schiller, 111-56 76th Dr., Forest Hills, 
NY 11375. Contract, irregular: plywood 
from the facilities of Dillon Veneer & 
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Plywood Company, located at or near 
Dillon, SC, to points in NC; Dublin, GA; 
Clarksville, TN and Galax, VA, under 
account with Dillon Veneer & Plywood 
Company of Dillon, SC. Supporting 
shipper: Dillon Veneer & Plywood Co., 
P.O. Box 310, Dillon, SC 29536. 


MC 165674 (Sub-3-1TA), filed January 
14, 1983. Applicant: JOY TRUCK LINES, 
INC., 119 Maresco Drive, N.E., Dalton, 
GA 30702. Representative: Kim G. 
Meyer, Suite 1006, 225 Peachtree St., 
N.E., Atlanta, GA 30363. (1) Carpet, 
padding, adhesives, linoleum, roll-up 
machines, and materials, equipment and 
supplies used in the manufacture, sale 
and distribution thereof: (a) between 
points in Dalton, GA and its commercial 
zone, on the one hand, and, on the other, 
points in GA, having a prior or 
subsequent movement in interstate 
commerce; and (b) between Dalton, GA 
and its commercial zone on the one 
hand, and, on the other, points in OH, 
WI, IN, MI, IL. PA, WV, NY, KY, TN, IA, 
Greenville, SC, Glasgow, VA, 
Chattanooga, TN (and their respective 
commercial zones); and (2) Paint 
pigments and paint cans, from Hubbard, 
OH and its commercial zone to points in 
GA; under a continuing contract(s) with 
Carpet Shippers Association, Inc., 
Dalton, GA. 


MC 153228 (Sub-3-2TA), filed January 
14, 1983. Applicant: Z TRUCKING & 
FORWARDERS, INC., 5440 West 5th 
Street, Jacksonville, FL 32205. 
Representative: O. C. Beakes, 836 
Riverside Avenue, Jacksonville, FL 
32204. General commodities (except 
classes A and B explosives) between 
points and places in FL, GA, SC, NC, AL 
and TN. Applicant intends to tack the 
authority herein applied for to the 
authority it holds in MC-153228. There 
are 8 shippers supporting affidavits 
attached to the application which may 
be reviewed at the Regional Office of 
the Interstate Commerce Commission in 
Atlanta, GA. 


MC 165404 (Sub-3-1TA), filed January 
14, 1983. Applicant: JOHNSON 
MOVING SERVICES, INC., 808 
Seaboard St., P.O. Box 792, Myrtle 
Beach, SC 29578-0792. Representative: 
Richard P. Proctor (same address as 
applicant). Used household goods for 
the account of the United States 
Government incidental to the 
performance of a pack-and-crate service 
on behalf of the Department of Defense 
between points and places within the 
six South Carolina counties of Horry, 
Georgetown, Williamsburg, Florence, 
Marion, and Dillon. Supporting shipper: 
Department of Defense, Falls Church, 
VA 22041. 
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MC 153679 (Sub-3-9TA), filed January 
14, 1983. Applicant: CUMBERLAND 
FREIGHT LINE, INC., 13th Street, 
Smyrna, TN 37167. Representative: J. 
Greg Hardeman, 618 United Southern 
Bank Building, Nashville, TN 37219. 
Contract, irregular: General 
commodities (exept Classes A & B 
explosives, household goods, and 
commodities in bulk): between points in 
the U.S. (Except AK and HI) under a 
continuing contract with National 
Transportation Consultants, Inc., 
Northfield, OH. Supporting shipper: 
National Transportation Consultants, 
Inc., P.O. Box 22, Northfield, OH 44067. 

MC 2934 (Sub-3-52 TA), filed January 
14, 1983. Applicant: AERO 
MAYFLOWER TRANSIT COMPANY, 
INC., 9998 North Michigan Road, 
Carmel, Indiana 46032. Representative: 
W. G. Lowry (same as above). Contract: 
Irregular: Household goods and general 
commodities (except Class A and B 
explosives); between points in the 
United States (excluding Alaska and 
Hawaii), under continuning contracts 
with Hughes Aircraft Company, P.O. 
Box 90515, Building 103, M/S 5735, Los 
Angeles, CA 90009. Supporting shipper: 
Hughes Aircraft Company, P.O. Box 
90515, Building 103, M/S 5735, Los 
Angeles, CA 90009. 

The following applications were filed 
in Region 4. Send protests to: ICC, 
Complaint and Authority Branch, P.O. 
Box 2980, Chicago, IL 60604. 

MC 125853 (Sub-4-1TA), filed January 
5, 1983. Applicant: TOWNE AIR 
FREIGHT, INC., 4135 West Progress 
Drive, South Bend, IN 46628. 
Representative: Andrew K. Light, 
Scopelitis & Garvin, 1301 Merchants 
Plaza, Indianapolis, IN 46204, (317) 638- 
1301. Contract irregular: Drugs, toilet 
preparations, and chemicals NOI, and 
materials, equipment and supplies 
utilized in the manufacture, distribution 
and sale thereof, between Elkhart and 
St. Joseph Counties, IN, on the one hand, 
and, on the other, the commercial zones 
of Detroit, MI and Ft. Wayne and 
Indianapolis, IN under continuing 
contract(s) with Miles Laboratory, Inc., 

127 Myrtle Avenue, Elkhart, IN 46514. 
An underlying ETA seeks 120 days 
authority. Supporting shipper: Miles 
Laboratory, Inc., 1127 Myrtle Avenue, 
Elkhart, IN 46512. 

MC 125894 (Sub-4~7TA), filed 
November 23, 1982. Applicant: J] & R 
SCHUGEL TRUCKING, INC., 2026 North 
Broadway, New Ulm, MN 56073. 
Representative: Robert S. Lee, 1600 TCF 
Tower, 121 So. 8th St., Minneapolis, MN 
55402. Mobile home building materials, 
between points in Marion County, FL; 
Thomas County, GA; Elkhart and 


Kosciusko Counties, IN; Reno County, 
KS; Yamhill County, OR; Lancaster 
County, PA; Charleston and Greenville 
Counties, SC; Bell and Galveston 
Counties, TX and Clark County, WI; two 
supporting shippers. 

MC 144898 (Sub-4-2TA), filed January 
5, 1983. Applicant: JACK W. BAUER, 
d.b.a. BAUER’S TRUCKING, Rt. 2, 
Medford, WI 54451. Representative: 
Wayne W. Wilson 150 E. Gilman St., 
Madison, WI 53703. General 
commodities, (except Classes A and B 
explosives, household goods, and 
commodities in bulk) between Medford, 
WI, on the one hand, and, on the other, 
points in Clark, Ashland, Price, Rusk, 
and Taylor Counties, WI. Underlying 
ETA seeks 120 day authority. There are 
seven supporting shipper statements of 
support attached to this application 
which may be examined at the I.C.C. 
Regional Office in Chicago, IL. 


MC 156049 (Sub-4—2TA), filed January 
5, 1983. Applicant: CASPER CARTAGE, 
INC., 6265 Fairwood, Dearborn Heights, 
MI 48127. Representative: Albert A. 
Andrin, 180 North La Salle Street, 
Chicago, IL 60601. Metal containers and 
lids and material used in the 
manufacturing and distribution of metal 
containers and lids, between Cincinnati, 
OH and its commercial zone and 
Detroit, MI. Supporting shipper: 
Continental Can Company, Inc., 711 
Jorie Boulevard, Oak Brook, IL 60521. 


MC 15735 (Sub-4—49TA), filed January 
7, 1983. Applicant: ALLIED VAN LINES, 
INC., 2120 S. 25th Avenue, Broadview, IL 
60153. Representative: Richard V. 
Merrill, P.O. Box 4403 Chicago, IL 60680. 
Cantract, irregular: Household goods 
between points in the U.S. (including AK 
but excluding HI) under a continuing 
contract with LAWI/CSA Consolidators 
Inc., of Huntington Park, California. 


MC 123865 (Sub-4-1TA), filed January 
7, 1983. Applicant: LING TRANSFER, 
INC., Box 192, Dixon, 61021. 
Representative: James A. Andreoni, 
Perona, Perona, & Tonozzi, 222 East St. 
Paul Street, Spring Valley, IL 61362- 
0187, phone: (815) 664-2393. 
Transporting coal and coal products, 
ores and minerals, farm products and 
general commodities, in bulk only, 
between points within a 25-mile radius 
of Peru, IL, and points within a 50-mile 
radius of Madison, WI., and points 
within a 50-mile radius of Belait, WL., 
over irregular routes. Supporting 
shippers: Tabor Grain, Div. of Archer 
Daniel Midlands Co., La Salle, IL 61301. 

MC 165138 (Sub-4-1TA), filed January 
7, 1983. Applicant: MLB DELIVERY, 
INC., 833 Main Street, Carmel, IN 46032. 
Representative: Harold C. Jolliff, 3242 


Beech Drive, Columbus, IN 47201, (812) 
379-2556. Contract irregular: Motor 
vehicle cargo and passenger vans, 
between Elkhart County, IN., on the one 
hand, and, on the other, points in AZ; 
CO; FL; GA; TN; TX; and UT; under 
continuing contracts with Century Motor 
Coach, Inc., and Citation Motor Coach, 
Inc., both of Elkhart, IN. Supporting 
shipper: Century Motor Coach, Inc. and 
Citation Motor Coach, Inc., both of 
Elkhart, IN. 


MC 165301 (Sub-4-1TA), filed January 
7, 1983. Applicant: WIESBROCK 
TRUCKING, INC., RFD Box 21, Leonore, 
IL 61332. Representative: James A. 
Andreoni, Perona, Perona & Tonozzi, 222 
East St. Paul Street, Spring Valley, IL 
61362, phone: (815) 664-2392. 
Transporting coal and coal products, 
ores and minerals, farm products and 
general commodities, in bulk only, 
between points within a 25-mile radius 
of Peru, IL, and points within a 50-mile 
radius of Madison, WI., and points 
within a 50-mile radius of Beloit, WI., 
over irregular routes. Supporting 
shipper: Tabor Grain, Div. of Archer, 
Daniel, Midlands Co., P.O. Box 183, La 
Salle, IL 61301. 


MC 165310 (Sub-4-1TA), filed January 
7, 1983. Applicant: RAINBOW LEASING 
INC., 1415 South Clark Blvd., 
Jeffersonville, IN 47130. Representative: 
Robert L. Hawkins (same address as 
applicant). Such commodities as are 
dealt in by wholesale and retail food, 
grocery, drug, and department stores, 
and materials, equipment, and supplies 
used in the manufacture, sale, and 
distribution of such commodities 
between Clark and Floyd Counties in IN 
and Jefferson County in KY on the one 
hand, and, on the other hand, all points 
in the states of IN, KY, OH. Supporting 
shipper: The Anaconda Aluminum Co., 
4451 Robards Lane, Louisville, KY 40218 
and Colgate Palmolive Company, Inc., 
State & Woerner Streets, Jeffersonville, 
IN 47130. 


MC 165356 (Sub-4—1TA), filed January 
7, 1983. Applicant: BSA, INC., 504 
Woodvale Drive, DeForest, WI 53532. 
Representative: Richard A. Westley, 
Attorney, 4506 Regent Street, Suite 100, 
P.O. Box 5086, Madison, WI 53795-0086, 
608-238-3119. Floor coverings from 
points in GA to Chicago, IL and 
Janesville, Madison and Milwaukee, WI 
and points in their respective 
commercial zones. An underlying ETA 
seeks 120 day authority. There are a 
total of 10 supporting shippers. 


MC 165567 (Sub-4-1TA), filed January 
7, 1983. Applicant: SALT SERVICE & 
SUPPLY CO., 619 North Loucks, Aurora, 
IL 60505. Representative: Michael A. 





Lehor, Jr. (same address as applicant), 
(312) 898-4346. Transporting Sa/t and 
Salt Products from Hutchison, KS to 
points in Cook, DuPage, Kane, Kendall, 
Kale and Will Uounties, IL. Supporting 
shipper: Cargill Inc., P.O. Box 5621, 
Minneapolis, MN 55440. 

MC 15735 (Sub-4—50TA), filed January 
10, 1983. Applicant: ALLIED VAN 
LINES, INC., 2120 S. 25th Avenue, 
Broadview, IL 60153. Representative: 
Richard V. Merrill, P.O. Box 4403, 
Chicago, IL 60680. Contract irregular: 
Household goods between points in the 
U.S. {including AK but excluding HI) 
under a continuing contract with NUS 
Corporation and its subsidiaries of 
Gaithersburg, Maryland. 

MC 115160 (Sub-4-1TA), filed January 
10, 1983. Applicant: LAWRENCE 
TRANSPORTATION CO., P.O. Box 755, 
Tioga, ND 58852. Representative: Fred E. 
Whisenand, MclIntee & Whisenand, 113 
E. Broadway, P.O. Box 1307, Williston, 
ND 58801. Mercer commodities between 
all points and places within the U.S. of 
America, including AK. Supporting 
shippers: There are eleven (11) 
statements of support attached to this 
application which may be examined at 
the ICC regional office in Chicago, IL. 

MC 115855 (Sub-4-1TA), filed January 
10, 1983. Applicant: KHS AIR FREIGHT, 
INC., 255 N. 28th Street, Battle Creek, MI 
49015. Representative: Karl L. Gotting, 
1200 Bank of Lansing Building, Lansing, 
MI 48933, (517) 482-2400. Transporting 
general commodities (except classes A 
and B explosives, household goods and 
commodities in bulk) between Detroit, 
MI and its commercial zone; Cook 
County, IL; Berrien, St. Joseph, Branch, 
Calhoun, Kalamazoo, Allegan, and Kent 
Counties, MI. Supporting shippers: 
Lyons Transportation Lines, Inc., 138 
East 26th Street, P.O. Box 10488, Erie, PA 
16514; Gryphon Shipping Services, Inc., 
1300 Mark Street, Elk Grove Village, IL 
60007. 

MC 156645 (Sub-4-2TA), filed January 
11, 1983. Applicant: FLEET CARRIERS, 
INC., 3158 Des Plaines Ave., Des 
Plaines, IL 60018. Representative: 
Thomas M. O'Brien, Sullivan & 
Associates, Ltd., 180 N. Michigan 
Avenue, Chicago, IL 60601. Contract; 
Irregular: Such commodities as are dealt 
in by manufacturers of business 
graphics equipment, between points in 
the U.S. (except AK and HI), under 
continuing contract(s) with A.M. 
International, Inc. of Chicago, IL. 

MC 159736 (Sub-4-1TA), January 10, 
1983. Applicant: DTX, INC., 500 
Hogsback Rd., Mason, MI 48854. 
Representative: John R. Frederick, DTX, 
Inc., 500 Hogsback Rd., Mason, MI 
48854. Contract carrier: irregular routes: 


Rubber or plastic products, between 
Owensboro, KY and points in the United 
States, under continuing contract(s) with 
Dart Polymers; Inc. of Owensboro, KY. 
Supporting shipper: Dart Polymers, Inc., 
2400 Harbor Rd., Owenboro, KY 42301. 


MC 160706 (Sub-4-3), filed January 11, 
1983. Applicant: CHARLES FOLKENS, 
Rural Route #1, Big Lake, MN 55309. 
Representative: Samuel Rubenstein, Post 
Office Box 5, Minneapolis, MN 55440. 
Contract, irregular route, Plumbing and 
Heating Supplies, from Minneapolis, MN 
and its commercial zofie on the one 
hand, to points in SD and IA under 
continuing contract(s) with Roberts 
Hamilton Co., Golden Valley, MN. 
(Hearing site: Minneapolis or St. Paul, 
MN.) 

MC 162610 (Sub-4-9TA), filed January 
11, 1983. Applicant: JETM 
DISTRIBUTION SYSTEMS, INC., 8424 
West 47th Street, Lyons, IL 60534. 
Representative: Thomas M. O’Brien, 
Sullivan & Associates, Ltd., 180 North 
Michigan Avenue, Suite 1700, Chicago, 
IL 60601. Contract; irregular: General 
commodities (except Classes A and B 
explosives, household goods, and 
commodities in bulk), between points in 
the U.S. (except AK and HI), under 
continuing contract(s) with Express 
Forwarding and Storage, Inc. of Des 
Plaines, IL. Supporting Shipper: Express 
Forwarding and Storage, Inc., 3150 River 
Road, Des Plaines, IL 60018. 


MC 165619 (Sub-4-1TA), filed January 
11, 1983. Applicant: SAMUEL, DANNY 
AND SAMMY DESNICA, d.b.a. HAL- 
COR TRUCKING, 2437 Root River 
Parkway, West Allis, WI 53227. 
Representative: Daniel R. Dineen, 710 N. 
Plankinton Avenue, Milwaukee, WI 
53203. Such commodities as are dealt in 
or used by a manufacturer of fertilizer 
ingredients or leather products between 
Oak Creek, WI, and Rockford, MI. An 
underlying ETA seeks 120 days 
authority. Supporting Shipper: Hynite 
Corporation, 4301 East Depot Road, Oak 
Creek, WI 53154. 


MC 158306 (Sub-4—2TA), filed January 
11, 1983. Applicant: RICHARD J. 
WARREN, d.b.a. WARREN 
TRANSPORT, 10031 McGee Rd., Box 57, 
McBain, MI 49657. Representative: 
Richard J. Warren (same as above). 
Seats, passenger bus (backs or cushions 
or bus seat parts, in boxes or crates or 
wrapped) from Grand Rapids, MI to 
Hayward, CA. An underlying ETA was 
not filed. Supporting Shipper: Gillig 
Corp., 25800 Clawiter Rd., P.O. Box 3008, 
Hayward, CA. 

The following applications were filed 
in Region 5. Send protest to: Consumer 
Assistance Center, Interstate Commerce 
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Commission, 411 West 7th Street, Suite 
500, Fort Worth, TX 76102. 


MC 67234 (Sub-5-43TA), filed January 
10, 1983. Applicant: UNITED VAN 
LINES, INC., One United Drive, Fenton, 
MO 63026. Representative: B. W. 
LaTourette, Jr., 11 South Meramec, Suite 
1400, St. Louis, MO 63105. Contract, 
irregular General commodities (except 
Classes A and B explosives and 
commodities in bulk) between points in 
the U.S. (including AK and HI) under 
continuing contract(s) with Holiday 
Inns, Inc. Supporting shipper: Holiday 
Inns, Inc., Memphis, TN. 


MC 133959 (Sub-5-7TA), filed January 
10, 1983. Applicant: ALBAUGH TRUCK 
LINE, INC., 123 Main Street, Elkhart, IA 
50073. Representative: Thomas E. Leahy, 
Jr., 1980 Financial Center, Des Moines, 
IA 50309. Food, paper products, and 
containers between points in IA, NE, 
OH, KS, and OK on the one hand and, 
on the other, points in IL, IN, OH, NE, 
KS, MO, OK and KY. Supporting 
shipper—Beatrice Foods, Inc., Des 
Moines, IA. 


MC 144667 (Sub-5-10TA), filed 
January 10, 1983. Applicant: ARTHUR E. 
SMITH & SON TRUCKING, INC., P.O. 
Box 1054, Scottsbluff, NE 69361. 
Representative: Bradford E. Kistler, P.O. 
Box 82028, Lincoln, NE 68501. Genera/ 
commodities (except Classes A and B 
explosives, household goods, and 
commodities in bulk) between points in 
NE, CO and WY on the one hand, and, 
on the other, points in the United States 
(except AK and HI). Supporting shipper: 
Navajo Shippers, Inc., Denver, Co. 


MC 154115 (Sub-5-3TA), filed January 
10, 1983. Applicant: SERVICE 
TRUCKING, INC., Route #1, Pratt, KS 
67124. Representative: William B. 
Barker, P.O. Box 1979, Topeka, KS 66601. 
Bagged starch and dehydrated corn 
syrup, and corn syrup in drums, from 
McPherson, KS, and Keokuk, IA, to 
points in the U.S. (except Ak and HI). 
Supporting shippers: Chemstar Products, 
Inc., South, Minneapolis, MN; The 
Hubinger Company, Keokuk, IA. 


MC 159538 (Sub-5-2TA), filed January 
10, 1983. Applicant: NEWSOM 
TRUCKING AND CONSTRUCTION, 
INC., Rt. 1, Box 149, Livingston, LA 
70754. Representative: (Same as 
applicant). Contract; Irregular, (1)Scrap 
iron from the dock of Reserve Barge 
Service in Reserve, La. to the Bayou 
Steel Corp. plant site in Laplace, La; (2) 
finished products consisting of iron and 
steel, construction members such as, but 
not limited to, I-Beams, H-Beams, 
Channel-Beams, of various sizes, 
dimensions and material, from the plant 
site of Bayou Steel Corp. in Laplace, La. 
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to points in the U.S. Supporting shipper: 
Bayou Steel Corp., Laplace, LA. 

MC 165318 (Sub-5-1TA), filed January 
10, 1983. Applicant: HERREN 
TRANSPORTATION SERVICES, P.O. 
Box 574, Lancaster, TX 75146. 
Representative: Patricia A. Herren, 
Junction Fm Road 1382 & Beltline Rd., 
Cedar Hill, TX 75104. Contract; irregular. 
Potassium Chloride in 100 pound bags 
shipped in van trailers between Lea, 
Chaves, and Eddy Counties NM on the 
one hand, and, on the other, Ellis, 
Trarrant, and Dallas Counties,TX and 
Salt in large barrels shipped in van 
trailers between Ellis, Tarrant, and 
Dallas Counties, TX on the one hand, 
and on the other, points in MO., IL., IN., 
OH., WI., PA., and NY. Supporting 
shipper: Atlantes Industries, Midlothian, 
Tm 

MC 165578 (Sub-5-1TA), filed January 
10, 1983. Applicant: CARL HATTON 
BUTANE CO., P.O. Box 100, Altus, OK 
73521. Representative: Carl Hatton 
(same as above). (1) Ammonia from 
Borger and Sunray, TX to Altus, OK; (2) 
Propane from Borger, TX to Elk City, 
Arnett and Canute, OK and from 
Bridgeport, TX to Grandfield and 
Lawton, OK. Supporting Shipper(s); 
Howard's Butane Propane Co., Inc., Elk 
City, OK; Pool Chemical Co., Inc., 
Texline, TX; Glenn’s Propane Co., Inc., 
Arnett, OK; McClurkan Butane Co., 
Grandfield, OK; Beck & Root Fuel Co., 
Canute, OK. 

MC 165580 (Sub-5-1TA), filed January 
10, 1983. Applicant: ANTHONY J. 
MIELLA, 1810 Brownell, Kansas City, 
MO 64124.. Representative: (Same as 
applicant). Passengers, in Charter/ 
Special operations, beginning and 
ending at points in Kansas City, MO, 
and extending to points in NE, KS, IA, 
OK, and IL. Supporting Shippers: 
Panethiers Law Firm, Kansas City, MO; 
Jackson Co. Sports Authority, Kansas 
City, MO; George Young, Raytown, MO; 
Larabee Plumbing & Heating, Kansas 
City, MO. 

MC 156580 (Sub-5-2TA), filed January 
14, 1983. Applicant: TRAN STAR 
TRANSIT, INC., 510 S. 110th St., 
Edwardsville, KS 66113. Representative: 
Thomas A. Stroud, 109 Madison Avenue, 
Memphis, TN 38103. (1) Pet products 
from Dallas County, TX to points in the 
U.S. (except AK and HI); (2) food 
additives from Kansas City, KS, Kansas 
City, MO and points in their respective 
commercial zones to points in the U.S. 
(except AK and HI); (3) beverages 
between Kansas City, KS, Kansas City, 
MO, and points in their respective 
commercial zones, on the one hand, and, 
on the other, points in the U.S. (except 
AK and HI); and (4) frozen foods from 


Edwardsville, KS to Chicago, IL and 
points in its commercial zone and points 
in CA. Supporting Shippers: 6. 


MC 139903 (Sub-5-4TA), filed January 
14, 1983. Applicant: R. B. & N. M. 
STUCKY, d.b.a. S & S DAIRIES, Route 2, 
Moundridge, KS 67107. Representative: 
Clyde N. Christey, Ks. Credit Union 
Bldg., 1010 Tyler, Suite 110-L, Topeka, 
KS 66612. Liquid sweetners, Part 1) From 
Hereford and Sugarland, TX; Sterling 
and Johnstown, CO; Clinton, Dubuque 
and Cedar Rapids, IA; Kansas City and 
St. Louis, MO; Chaska, MN and points in 
ND and MN to points in AR; CO; IA; KS; 
MN; MO; NE; OK; & TX. Part 2) From 
Keokuk, IA to points in MT; CO; SD; NE; 
KS; OK; TX; MN; IA; MO; AR; LA; WI; 
IL; MI; IN; OH; NY; MA; KY; TN; AB; 
GA; SC & FL. Supporting Shippers: 
Pepsi-Cola Bottling Co. of Wichita, Inc., 
Wichita, KS; American Crystal Sugar 
Co., Moorehead, MN; Hubinger Co., 
Keokuk, IA. 


MC 142757 (Sub-5-3TA), filed January 
14, 1983. Applicant: ROBERTSON 
TRUCKING, INC., P.O. Drawer 100, 
Elkhart, KS 67950. Representative: Clyde 
N. Christey, Ks. Credit Union Bldg., 1010 
Tyler, Suite 110-L, Topeka, KS 6612. 
Polymer, From the Commercial Zone of 
New Orleans, LA to Texas County, OK. 
Supporting Shipper: Edwin L. Cox and 
Berry R. Cox Oil and Gas Producers, 
Liberal, KS. 


MC 160753 (Sub-5-3TA), filed January 
12, 1983. Applicant: ROLAND ACOSTA, 
d.b.a. ACOSTA FRUIT & VEGETABLE 
CO., P.O. Box 986, Edinburg, TX 78539. 
Representative: Roland Acosta, Rt. 1, 
Box 129-A, Mission, TX 78572. Contract, 
Irregular; Paper and Paper Products, 
Bags and Sacks between points in TX, 
on the one hand, and, on the other, 
points in the U.S., except AK and HI, 
under continuing contract with Kenneth 
Fox Supply Co., McAllen, TX. 


MC 161079 (Sub-5-2TA), filed January 
12, 1983. Applicant: H. J. WAGNER, 
d.b.a. WICHITA SOUTH & WEST, 115 
Ave. “A” East, Kingman, KS 67068. 
Representative: W. J. Wagner (same as 
above). Plate steel, steel pipe, and steel 
articles between Pratt, KS and its 
commercial zones, on the one hand, and 
on the other, Houston, TX, Lone Star, 
TX, Ft. Worth, TX, Tulsa, OK, and 
Muskogee, OK and their commercial 
zones. Supporting Shipper: R & R 
Industries, Inc., Pratt, KS. 

MC 163503 (Sub-5-10TA), filed 
January 13, 1983. Applicant: NATIONAL 
FREIGHT SYSTEM, INC., 2305 Oak 
Lane, Suite 115, Grand Prairie, TX 75051. 
Representative: Stephen W. Mitchell 
(same address as above). Leather 
Products and such commodities as are 
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used in the Processing and Manufacture 
of Leather Products between points in 
CA, CO, GA, IL, IL, IN, KS, LA, MA, MI, 
MN, MO, NE, NY, OK, OR, TX and WA. 
Supporting shipper(s): 7. 

MC 165659 (Sub-5-1TA), filed January 
13, 1983. Applicant: ROBERT F. DALE, 
d.b.a. DALE TRANSPORTATION, 6016 
Laurel, Raytown, MO 64133. 
Representative: Robert F. Dale, (same as 
applicant). Contract; Irregular. Stock 
paper computer forms in boxes, between 
Kansas City, MO, on the one hand, and, 
on the other, all points in KS. Supporting 
shipper: Bowater Computer Forms, Inc., 
Lee’s Summit, MO. 


MC 164095 (Sub-5-3TA), filed January 
13, 1983. Applicant: BIG RED EXPRESS, 
INC., 7911 L Street, Omaha, NE 68127. 
Representative: James M. Hodge, 3730 
Ingersoll Avenue, Des Moines, IA 50312. 
Food products, from the facilities of 
Prime International Corp. at Omaha, NE 
to points in AL, AR, CO, FL, GA, IL, KS, 
KY, LA, MN, MO, NC, OH, OK, SC, TN, 
TX, VA and DC. Supporting shipper(s): 
Prime International Corp. Omaha, NE. 


MC 165658 (Sub-5-1TA), filed January 
13, 1983. Applicant: COMMERICAL 
ENTERPRISES LTD 11128 John Galt 
Blvd., Suite 391, Omaha, NE 68137. 
Representative: James F. Crosby & 
Associates, 7363 Pacific Street, Suite 
2210B, Omaha, NE 68114. Sa/t and 
Chemicals, from the facilities of Great 
Salt Lake Minerals & Chemicals 
Corporation, Little Mountain (Weber 
County), UT to points in IA, KS, MN, NE, 
SD, and WI, Supporting shipper: Great 
Salt Lake Minerals & Chemicals Corp. 
Polk City, IA. 


MC 138181 (Sub-5-2TA), filed January 
14, 1983. Applicant: TRANSPORT 
EXPRESS, INC., Box 663, Dodge City, KS 
67801. Representative: Clyde N. 
Christey, Ks. CREDIT Union Bldg., 1010 
Tyler, Suite 110-L. Topeka, KS 66612. 
Propane, Part 1) From points in 
Woodward, Harper & Grant Counties, 
OK and Moore County, TX., to points in 
KS west of US Highway 81 and US 
Interstate Highway 135 and points in NE 
south of NE Highway 91, NE Highway 2 
and US Highway 20 and west of US 
Highway 20 and west of US Highway 77 
and US Highway 385 and points in CO 
east of US Highway 24, CO Highway 
131, US Highway 40, CO Highway 14 
and CO Highway 127. Part 2) From 
points in Butler, Grant, Clay, Reno, 
Seward, Morton, Stevens & McPherson 
Counties, KS. to points in CO east of US 
Highway 285, US Highway 24, CO 
Highway 131, US Highway 40, CO 
Highway 14 and CO Highway 127, and 
points in NE south of NE Highway 91, 
NE Highway 2 and US Highway 20 and 





west of US Highway 77 and US 
Highway 385 and Texas County, OK. 
Part 3) From points in Jefferson, 
Douglas, Elbert, Araphaho, Adams, 
Denver, and Boulder Conties, CO to 
points in KS west of US Highway 81 and 
US Highway 135 and points in NE south 
of NE Highway 91, NE Highway 2, and 
US Highway 20 and west of US 
Highway 77 and US Highway 385 and 
points in Texas County, OK Supporting 
shipper: L. J. Fisher, dba Col-Kan 
Propane Service Holly, CO. 

The following applications were filed 
in region 6. Send protests to: Interstate 
Commerce Commssion, Region 6 Motor 
Carrier Board, 211 Main St., Suite 501, 
San Francisco, CA 94105. 

MC 165568 (Sub-6-1TA), filed January 
7 1983. Applicant: JIM BAKER 
TRUCKING, INC., P.O. Box 11503, Santa 
Rosa, CA 95406. Representative: David 
Robinson, 2228 W. Northern Ave., Suite 
B201, Phoenix, AZ 85021. Building 
materials and such goods as are dealt in 
by wholesale and retail department and 
grocery stores, between points in Napa, 
Sonoma, Stanislaus and Sacramento 
Counties, CA; Maricopa County, AZ for 
270 days. An underlying ETA seeks 120 
days’ authority. Supporting shippers: 
Alpha Products, P.O. Box 30520, 
Phoenix, AZ. 85046; Manufacturers 
Direct Sales, Inc., 4365 E. Redfield Rd., 
Phoenix, AZ. 85032. 

MC 133154 (Sub-6-5TA), filed January 
10, 1983. Applicant: BELL TRANSPORT 
COMPANY, 14000 E. 183rd St., La 
Palma, CA 90623. Representative: Robert 
C. Rodgers (same as applicant). 
Contract Carrier, Irregular Routes: Such 
commodities as are manufactured or 
distributed by Casa Grande Rockwool, 
Inc. including supplies and materials 
used in the manufacture of such 
merchandise, between points in CA and 
AZ for the account of Casa Grande 
Rockwool, Inc. for 270 days. Supportin 
shipper: Casa Grande Rockwool, Inc., 
1474 Vip Bid., Casa Grande, AZ 85222. 

MC 143392 (Sub-6-1TA), filed January 
10, 1983. Applicant: BLACK PINE 
TRUCKING, INC., Rt. 8, Box 97, Idaho 
Falls, ID 83401. Representative: Rick J. 
Hall, P.O. Box 2465, Salt Lake City, UT 
84110. Contract Carrier, Irregular routes: 
Coal, from Carbon County, UT to points 
in ID, for the account of Price River Coal 
Company, for 270 days. Supporting 
shipper: Price River Coal Company, P.O. 
Box 629, Helper, UT 84526. 

MC 165584 (Sub-6-1TA), filed January 
10, 1983. Applicant: MICHAEL F. MANN 
d.b.a. CHEMTRANS, 2099 W. 3950 S., 
Roy, UT 84067. Representative: Irene 
Warr, 311 So. State St., Ste 280, Salt 
Lake City, UT 84111. Contact carrier, 
irregular routes, chemicals and related 


products, (1) From CA, Denver, CO, and 
Sweetwater County WY, to UT; and (2) 
From Salt Lake City, UT to NV, CA, WY 
& ID, under continuing contract(s) with 
Van Waters & Rogers division of Univar 
Corporation, for 270 days. ETA seeking 
120 days authority has been filed. 
Supporting shipper: Van Waters & 
Rogers, division of Univar Corporation, 
650 West 800 South, Salt Lake City, 
84110. 

MC 104832 (Sub-6-5TA), filed January 
6, 1983. Applicant: HOLMAN 
TRANSFER CO., 49 S E Clay, Portland, 
OR 97214. Representative: Lawrence V. 
Smart, Jr., 419 N W 23rd Ave., Portland, 
OR 97210. Contract carrier: irregular 
routes: food and related products, 
between Portland, OR and its 
commercial zone, on the one hand, and 
points in WA, on the other, for 270 days. 
An underlying ETA seeks 120 days 
authority. Supporting shipper: Keebler 
Company, One Hollow Tree Lane, 
Elmhurst, IL 60126. 

MC 156922 (Sub-6-2TA), filed January 
10, 1983. Applicant: IMMANUEL 
FREIGHT LINES, INC., 13920 Mica St., 
Santa Fe Springs, CA 90670. 
Representative: Joseph Winter, 29 South 
LaSalle St., Chicago, IL 60603. General@ 
commodities (except household goods, 
commodities in bulk, and classes A and 
B explosives), between Atlanta, GA, 
Chicago, IL, Davenport and Fort 
Madison, IA, and Kansas City, MO and 
their respective commercial zones, on 
the one hand, and, on the other, points 
in IL, IN, IA, KS, KY, MI. MN, MO, OH, 
PA, WV and WI, restricted to the 
transportation of traffic having a prior or 
subsequent movement by rail. 
Supporting shippers: Immanuel 
Transport, Inc., 13920 Mica St., Santa Fe 
Springs, CA 90670; John M. Boast, Inc., 
1607 West River Dr., Davenport, IA 
52808. 

MC 113059 (Sub-6-7TA), filed January 
10, 1983. Applicant: KELLER 
TRANSPORT, INC., Route 9, Katy Lane, 
Billings, MT 59102. Representative: F. E. 
Keller (same address as applicant). 
Materials, supplies and equipment 
incidental to or used in the construction, 
development and production of natural 
gas, petroleum and coal; and the 
construction and maintenance of 
highways, irrigation and power projects 
between points in ID, MT, ND, SD, WY 
and WA for 270 days. An underlying 
ETA seeks 120 days authority. 
Supporting shippers: There are seven (7) 
supporting shippers to this application. 
Their statements may be examined at 
the regional office listed. 

MC 140827 (Sub-6-4TA), filed January 
10, 1983. Applicant: 

TRANSPORT, LTD., 110 North Marine 


Federal Register / Vol. 48, No. 16 / Monday, January 24, 1983 / Notices 


Dr., Portland, OR 97217. Representative: 
Tony Leineweber (same address as 
applicant). Contract carrier, irregular 
routes: General commodities (except 
Classes A & B explosives, household 
goods and commodities in bulk) 
between Springfield OR and points in 
AZ, CA, CO, ID, MT, NV, NM, UT, WA 
& WY for the account of The Clorox 
Company Kingsford Division, for 270 
days. An underlying ETA seeks 120 days 
authority. Supporting shipper: The 
Clorox Company Kingsford Division, 
1221 Broadway, Oakland, CA 94612. 


MC 147978 (Sub-6-8TA), filed January 
6, 1983. Applicant: SYSTEM REEFER 
SERVICE, INC., 4614 Lincoln Ave., 
Cypress, CA 90630. Representative: 
Charles E. Creager, P.O. Box 1417, 
Hagerstown, MD 21740. General 
commodities (except Classes A & B 
explosives, household goods and 
commodities in bulk) between ports of 
entry on the international boundary line 
between the U.S. and CD at points in MI 
and NY, on the one hand, and on the 
other, points in WA, OR, ID, MT, WY, 
CA, NV, UT, CO, AZ and NM, for 270 
days. Supporting shipper: Schenker of 
Canada Limited, 34 King St. East, 
Toronto, Ontario, CD M5C1E7. 


MC 164578 (Sub-6-2TA), filed January 
6, 1983. Applicant: TRUCK CONTROL 
SERVICE, INC., 7017 N. 56th Ave., 
Glendale, AZ 85301. Representative: Phil 
B. Hammond, 3003 N. Central, Suite 
2201, Phoeniz, AZ 85012. Contract 
carrier: Irregular routes: cocoa beans, 
cocoa liqueur, cocoa powder and cocoa 
cake from Philadelphia, PA; Wilmington, 
DE; Pennsauken, West Depfordt, 
Riverside, Newark, Camden and 
Glassboro, NJ; and Norfolk, VA, to 
Burlingame and San Francisco, CA, for 
the account of Guittard Chocolate 
Company for 270 days. An underlying 
ETA seeks 120 days authority. 
Supporting shipper: Guittard Chocolate 
Company, 10 Guittard Road, Burlingame, 
CA 94010. 


MC 165585 (Sub-6-1TA), filed January 
10, 1983. Applicant: WESTERN 
STANDARD TRANSPORT, 799 
Industrial Way, Vernon, CA 
90058.Representative: John C. Russell, 
1545 Wilshire Blvd., Suite 606, Los 
Angeles, CA 90017. General 
commodities, (except Classes A & B 
Explosives, commodities in bulk and 
household. goods) between Los Angeles 
and San Francisco, CA, on the one hand, 
and, on the other, points in CA, for 270 
days. Applicant intends to interline. 
Supporting shipper: American Freight 





Federal Register / Vol. 48, No. 16 / Monday, January 24, 1983 / Notices 


System, Inc., 9393 West 110th St., 
Overland Park, KS 66210. 


James H. Bayne, 

Acting Secretary. 

[FR Doc. 83-1817 Filed 1-21-83; 8:45 am] 
BILLING CODE 7035-01-M 


[Volume No. OP 3-18] 


Motor Carriers; Permanent Authority 
Decisions; Decision-Notice 

Decided January 17, 1983. 

In the matter of 90-Day Intrastate 
Motor Common Carriers of Passengers. 

The following applications, filed on or 
after November 19, 1982, are governed 
by Part 1168 of the Commission's Rules 
of Practice. See 49 CFR Part 1168, 
published in the Federal Register on 
November 24, 1982, at 47 FR 53275. For 
compliance procedures, see 49 CFR 
1168.6 and 49 U.S.C. 10922(c)(2)(E). 

Persons wishing to oppose an 
application must follow the rules under 
49 CFR Part 1168. In addition to fitness 
grounds, applications may be opposéd 
on the grounds that the transportation to 
be authorized would directly compete 
with a commuter bus operation and 
would have a significant adverse effect 
on all commuter bus service in the area 
in which the competing service will be 
performed. Applicant's representative is 
required to mail a copy of an 
application, including all supporting 
evidence, within three days of a request 
and upon payment to applicant's 
representative of $10.00. 

Amendments to the request for 
authority are not allowed: Some of the 
applications may have been modified 
prior to publication to conform to the 
Commission's policy of simplifying 
grants of operating authority. 

Findings 

With the exception of those 
applications involving duly noted 
problems (e.g., unresolved common 
control, fitness, or jurisdictional 
questions) we find, preliminarily, that 
each applicant has demonstrated that it 
is fit, willing, and able to perform the 
service proposed, and to conform to the 
requirements of Title 49, Subtitle IV, 
United States Code, and the 
Commission's regulations. This 
presumption shall not be deemed to 
exist where the application is opposed. 
Except where noted, this decision is 
neither a major Federal action 
significantly affecting the quality of the 
human environment nor a major 
regulatory action under the Energy 
Policy and Conservation Act of 1975. 

In the absence of legally sufficient 
opposition in the form of verified 


statements filed on or before 25 days 
from date of publication, (or, if the 
application later becomes unopposed) 
appropriate authorizing documents will 
be issued to applicants with regulated 
operations (except those with duly 
noted problems) and will remain in full 
effect only as long as the applicant 
maintains appropriate compliance. The 
unopposed applications involving new 
entrants will be subject to the issuance 
of an effective notice setting forth the 
compliance rquirements which must be 
satisfied before the authority will be 
issued. Once this compliance is met, the 
authority will be issued. 

Within 30 days after publication an 
applicant may file a verified statement 
in rebuttal to any statement in 
opposition. 

To the extent that any of the authority 
granted may duplicate an applicant's 
other authority, the duplication shall be 
construed as conferring only a single 
operating right. 

By the Commission, Review Board Number 
2, Members Carleton, Williams, and Ewing. 

Note.—All applications are filed under 49 
U.S.C. 10922(c)(2)(A) for authority to operate 
as a motor common carrier of passengers in 
intrastate commerce on a route over which 
applicant has interstate, regular-route 
authority on November 19, 1982. 

Please direct status inquires to Team 
3, (202) 275-5223. 

MC 1515 (Sub-322), filed December 14, 
1982 and previously noticed in the 
Federal Register issue of January 6, 1983. 
Applicant: GREYHOUND LINES, INC., 
Greyhound Tower, Station 1510, 
Phoenix, AZ 85077. Representative: R. L. 
Wilson (same address as applicant) 
(602) 248-5016. Applicant seeks 
authority in intrastate commerce to 
conduct service at all intermediate 
points on routes in No. MC-1515 (Sub- 
Nos. 7, 71, 252, 269, 306, and 310) and in 
No. MC-1501 (Sub-Nos. 92, 97, 167, 207, 
and 236), acquired in No. MC-F-8531, as 
follows: (1) No. MC-1515 (Sub-No. 252), 
over all of the routes which traverse 
New York, (2) No. MC-1515 (Sub-No. 
269), over all of the routes which 
traverse New York, (3) No. MC-1515 
(Sub-No. 306), over all of the routes 
which traverse Colorado and Wyoming, 


(4) No. MC-1515 (Sub-No. 310), over all - 


of the routes which traverse Indiana, (5) 
No. MC-1501 (Sub-No. 92), over all of 
the routes which traverse DE, IL, IN, KY, 
MD, MI, MO, NJ, NY, OH, PA, VA and 
WV, (6) No. MC-1501 (Sub-No. 167), 
over all of the routes which traverse CT, 
NJ and NY, (7) No. MC-1501 (Sub-No. 
207) over all of the routes which traverse 
Virginia and Maryland, (8) No. MC-1515 
(Sub-No. 7), in part, all of the routes on 
Third Revised Sheet No. 56 which 


traverse Idaho, (9) No. MC-1515 (Sub- 
No. 71), in part, (a) page 5, between 
Denver and the Colorado-New Mexico 
State Line, and (b) page 7, between 
Denver and the Colorado-Nebraska 
State Line northeast of Sterling, (10) No. 
MC-1501 (Sub-No. 97), in part, between 
Paris, IL and Evansville, IN, and (11) No. 
MC-1501 (Sub-No. 236), in part, (a) 
between New York, NY, and junction 
Interstate Hwy 287 and Interchange No. 
13 of Interstate Hwy 95 at Port Chester, 
NY and (b) between junction 
Interchange No. 8 of Interstate Hwy 87 
and Interstate Hwy 287 and Suffern, NY. 
Note.—The purpose of this republication is 
to correctly reflect the territorial description 
in item (5) to add the state of West Virginia. 
James H. Bayne, 
Acting Secretary. 
[FR Doc. 83-1818 Filed 1-21-63; 8:45 am] 
BILLING CODE 7035-01-M 
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The following grants of operating 
rights authorities are republished by 


order of the Commission to indicate a 
broadened grant of authority over that 
previously noticed in the Federal 
Register. 


An original and one copy of petitions 
for intervention must be filed with the 
Commission within 30 days after the 
date of this Federal Register Notice. 
Applicant may file a verified statement 
in rebuttal within 50 days. Such 
pleadings shall comply with 49 CFR 
1160.1-1160.49 addressing specifically 
the issue(s) indicated as the purpose for 
this republication. 

James H. Bayne, 
Acting Secretary. 

Please direct status inquiries to Team 
1, (202) 275-7992. 

MC 147491 (Sub-6), (republication), 
= April 13, 1982. Published in the 

Register of May 7, 1982, and 
republished this issue. Applicant: TAB 
TRUCKING, INC., 4342 Janitrol Road, 
Columbus, OH 43228. Representative: 
Paul R. Brown, 31 West Whittier St., 
Columbus, OH 43206. A decision by the 
Commission, Division 2, Acting as an 
Appellate Division, decided January 6, 
1983 and served January 12, 1983, finds 
that applicant is authorized to operate 
as a common carrier, by motor vehicle, 
in interstate or foreign commerce, cver 
irregular routes, transporting general 
commodities (except classes A and B 
explosives and household goods), 
between points in Alabama, Arkansas, 





Connecticut, Delaware, Florida, Georgia, 
Illinois, Indiana, Iowa, Kansas, 
Kentucky, Louisiana, Maine, Maryland, 
Massachusetts, Michigan, Minnesota, 
Mississippi, Missouri, Nebraska, New 
Hampshire, New Jersey, New York, 
North Carolina, North Dakota, Ohio, 
Oklahoma, Pennsylvania, Rhode Island, 
South Carolina, South Dakota, 
Tennessee, Texas, Vermont, Virginia, 
West Virginia, and Wisconsin. The 
purpose of this republication is to 
include the State of Mississippi as part 
of the sought territory. 


MC 160500 (Sub-1), (republication), 
filed August 27, 1982. Published in the 
Federal Register of September 13, 1982, 
and republished in this issue. Applicant: 
SILVER STREAK EXPRESS, INC., 1002 
Fuselage Ave., Baltimore, MD 21220. 
Representative: Jack L. Schiller, 123-60 
83rd Ave., Kew Gardens, NY 11415. A 
decision by the Commission, Review 
Board Number 1, decided December 27, 
1982 and served January 10, 1983, finds 
that-applicant is authorized to operate 
as a common carrier, by motor vehicle, 
in interstate or foreign commerce, over 
irregular routes, transporting 
transportation equipment, between 
points in California, Colorado, 
Maryland, Nevada, and Texas. 
Applicant is fit, willing, and able 
properly to perform the granted service 
and to conform to statutory and 
administrative requirements. The 
purpose of this republication is to offer 
the shipping public a broader choice of 
carriers for meeting its transportation 
needs and will promote desirable 
competition among carriers. 

{FR Doc. 83-1821 Filed 1-21-83; 8:45 am] 
BILLING CODE 7035-01-M 


[Docket No. AB-52 (Sub-22) 


Atchison, Topeka & Santa Fe Railway 
Co.—Abandonment—Between Burro 
Mountain Junction and Silver City in 
Grant County, NM; Findings 


The Commission has issued a 
certificate authorizing the Atchison, 
Topeka and Santa Fe Railway Company 
to abandon its 12.63-mile rail line 
between Burro Mountain Junction 
(milepost 33.97) and Silver City 
(milepost 46.6) in Grant County, NM. 
The abandonment certificate will 
become effective 30 days after this 
publication unless the Commission also 
finds that: (1) A financially responsible 
person has offered financial assistance 
(through subsidy or purchase) to enable 
the rail service to be continued; and (2) 
it is likely that the assistance would 
fully compensate the railroad. 


Any financial assistance offer must be 
filed with the Commission and served 
concurrently on the applicant, with 
copies to Mr. Louis E. Gitomer, Room 
5417, Interstate Commerce Commission, 
Washington, D.C. 20423, no later than 10 
days from publication of this Notice. 
Any offer previously made must be 
remade within this 10-day period. 

Information and procedures regarding 
financial assistance for continued rail 
service are contained in 49 U.S.C. 10905 
and 49 CFR 1152.27 (formerly 49 CFR 
1121.38). 

James H. Bayne, 

Acting Secretary. 

[FR Doc. 83-1820 Filed 1-21-83; 8:45 am] 
BILLING CODE 7035-01-M 


[No. MC-F-15044] 


JPB Corporation—Control—North 
Alabama Express, Inc., and 
interamerican Carrier Corporation 


AGENCY: Interstate Commerce 
Commission. 
ACTION: Notice of proposed exemption. 


SUMMARY: Pursuant to 49 U.S.C 11343(e) 
and the Commission’s regulations in Ex 
Parte No. 400 (Sub-No. 1) Procedures for 
Handling Exemptions Filed by Motor 
Carriers of Property under 49 U.S.C. 
11343, 47 Fed. Reg. 53303 (November 24, 
1982), JPB Corporation (JPB) and its 
majority stockholder, Mr. James P. 
Byrne, seek an exemption from the 
requirements under section 11343 of 
prior regulatory approval for the 
acquisition of control of North Alabama 
Express, Inc. (MC-97260) and 
Interamerican Carrier Corporation (MC- 
162702). JPB also controls Clark 
Transport, Inc. (MC-106647) and Car 
Carriers, Inc. (MC-133324), pursuant to 
the Commission's prior approval. 
DATES: Comments must be received 
within 30 days after the date of 
publication in the Federal Register. 
ADDRESS: Send comments to: 

(1) Motor Section, Team 1, Room 2379, 
Interstate Commerce Commission, 
Washington, DC 20423 

and 

(2) Petitioner's representative, Thomas 
M. O’Brien, Sullivan and Associates 
Ltd., 180 North Michigan Ave., Suite 
1700, Chicago, IL 60601. 

Comments should refer to No. MC-F- 

15044. 

FOR FURTHER INFORMATION CONTACT: 

Joyce Lannon, (202) 275-7992. 

SUPPLEMENTARY INFORMATION: Please 

refer to the petition for exemption, 

which may be obtained free of charge by 
contacting petitioner’s representative. In 
the alternative, the petition for 
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exemption may be inspected at the 
offices of the Interstate Commerce 
Commission during usual business 
hours. 

Decided: January 18, 1983. 

By the Commission, Heber P. Hardy, 
Director, Office of Proceedings. 
James H. Bayne, 
Acting Secretary. 
[FR Doc. 83-1823 Filed 1-21-83; 8:45 am] 
BILLING CODE 7035-01-M 


[No. MC-F-15032] 


Kephart Trucking Co.—Purchase 
Exemption—Tajon, Inc. 


AGENCY: Interstate Commerce 
Commission. 


ACTION: Notice of proposed.exemption. 


SUMMARY: Pursuant to 49 U.S.C. 11343(e) 
and the Commission's regulations in Ex 
Parte No. 400 (Sub-No 1), Procedures for 
Handling Exemptions Filed by Motor 
Carriers of Property Under 49 U.S.C 
11343, 47 FR 53303 (November 24, 1982), 
Kephart Trucking Co. (Kephart) (MC- 
138386) and Tajon, Inc. (Tajon), (MC- 
4570), seek an exemption from the 
requirement of prior regulatory approval 
for the purchase by Kephart of all of 
Tajon’s operating rights. In addition 
authority is sought for Kephart to 
temporarily lease Tajon’s operating 
rights pending disposition of the petition 
for exemption. 

DATES: Comments must be received 
within 30 days after the date of 
publication in the Federal Register. 


ADDRESSES: Send comments to: 


(1) Motor Section, Room 2379, Interstate 
Commerce Commission, Washington, 
D.C. 20423. 

and 

(2) Petitioners’ representative, Dwight L. 
Koerber, Jr., 110 North Second Street, 
P.O. Box 1320, Clearfield, PA 16830. 
Comments should refer to No. MC-F- 

15032. 


FOR FURTHER INFORMATION CONTACT: 
Joyce Lannon, (202) 275-79. 


SUPPLEMENTARY INFORMATION: Please 
refer to the petition for exemption, 
which may be obtained free of charge by 
contacting petitioner's representative. In 
the alternative, the petition for 
exemption may be inspected at the 
offices of the Interstate Commerce 
Commission during usual business 
hours. 


Decided: January 18, 1983. 
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By the Commission, Heber P. Hardy, 
Director, Office of Proceedings. 


James H. Bayne, 
Acting Secretary. 


(FR Doc. 83-1822 Filed 1-21-83; 8:45 am] 
BILLING CODE 7035-01-M 


[Finance Docket No. 30086] 


Southern Pacific Transportation Co.— 
Discontinuance of Service 
Exemption—in Lane County, OR 


AGENCY: Interstate Commerce 
Commission. 


ACTION: Notice of exemption. 


SUMMARY: The Interstate Commerce 
Commission exempts the discontinuance 
of service by the Southern Pacific 
Transportation Company over 10.45 
miles of Weyerhaeuser Company track 
from milepost 649.36 at Hendricks to 
milepost 659.81 near Hyland, OR, in 
Lane County, subject to conditions for 
the protection of employees. 

DATES: This exemption is effective on 
February 23, 1983. Petitions to stay must 
be filed by February 3, 1983; petitions for 
reconsideration must be filed by 
February 14, 1983. 

appress: Send pleadings to: 


(1) Rail Section, Room 5349, Interstate 
Commerce Commission, Washington, 
DC 20423 

(2) Petitioner’s representative: Gary A. 
Laakso, Southern Pacific 
Transportation Company, Southern 
Pacific Building, One Market Plaza, 
San Francisco, CA 94105. 

Pleadings should refer to Finance 
Docket No. 30086. 

FOR FURTHER INFORMATION CONTACT: 

Louis E. Gitomer, (202) 275-7245. 

SUPPLEMENTARY INFORMATION: 

Additional information is contained in 

the Commission's decision. To purchase 

a copy of the full decision contact: TS _ 

Infosystems, Inc., Room 2227, 12th & 

Constitution Avenue NW, Washington, 

DC 20423, (202) 289-4357—DC 

metropolitan area (800) 424-5403—Toll 

free from outside the DC area. 

Decided: January 17, 1983. 

By the Commission, Chairman Taylor, Vice 
Chairman Sterrett, Commissioners Gilliam, 
Andre, Simmons, and Gradison. 
Commissioner Gilliam did not participate. 


James H. Bayne, 
Acting Secretary. 


[FR Doc. 83-1819 Filed 1-21-83; 8:45 am] 
BILLING CODE 7035-01-M 


DEPARTMENT OF JUSTICE 


National Institute of Justice Advisory 
Board; Meeting 

Notice is hereby given that the 
National Institute of Justice Advisory 
Board will hold its meeting on February 
4, 1983 from 9:00 a.m. to 6:00 p.m.; on 
February 5, 1983 from 1:00 p.m. to 5:00 
p.m. and on February 6, 1983 from 9:00 
a.m. to 12:00 p.m. at the Marriott Hotel, 
555 Canal, New Orleans, Louisiana. 

The meeting is being held in 
conjunction with the midwinter meeting 
of the American Bar Association. On 
February 4, 1983 from 9:00 a.m.—12:30 
p.m. and from 3:00-6:00 p.m., 
representatives of the American Bar 
Association's Sections and Divisions 
and affiliated courts related 
‘organizations will present their views on 
research needs in the courts area. 
During the remaining sessions on 
February 4-6, 1983, the Advisory Board 
will conduct its regular business. Main 
items on the agenda will include a 
briefing on the adjudication research 
program of the NIJ, a briefing on the 
hearings conducted in Nashville with 
corrections practitioners and reports 
from Advisory Board subcommittees. 

The meeting is open to the public. For 
further information please contact Betty 
M. Chemers, National Institute of 
Justice, U.S. Department of Justice (202- 
724-2953). 


Dated: January 14, 1983. 
James K. Stewart, 
Director. 
[FR Doc. 83-1835 Filed 1-21-83; 8:45 am] 
BILLING CODE 4410-18-M 


NATIONAL SCIENCE FOUNDATION 


Committee on Equal Opportunities in 
Science and Technology Meeting 


In accordance with the Federal 
Advisory Committee Act. Pub. L. 92-463, 
the National Science Foundation 
announces the following meeting: 

Name: Subcommittee on Women in 
Science & Technology. 

Place: Rm. 540, National Science 
Foundation, 1800 G Street, NW., 
Washington, D.C. 20550. 

Date: Thursday-Friday, February 10- 
11, 1983. 

Time: Thursday, 9-5 p.m.; Friday, 9-3 


p.m. 

Type of meeting: Open. 

Contact person: Mrs. Mary Poats, 
Executive Secretary of the Committee, 
National Science Foundation, Rm. 537, 
1800 G Street, NW., Washington, D.C. 
20550, Telephone: 202/357-9571. 

Purpose of subcommitte: Responsible 
for all Committee matters relating to the 


participation in and opportunities for 
education, training, and research for 
women in science and technology, and 
the impact of science and technology on 
women. 

Summary minutes: May be obtained 
from the contact person at the above 
stated address. 

Agenda: The Subcommittee is asked 
to consider mechanisms to increase 
participation of women in Foundation 
programs and research projects; to 
provide advice to the Director for the 
modification of NSF policies and 
procedures relating to women 
appointments on advisory committees, 
as well as to suggest a modification of 
the internal distribution of funds to 
implement this program. 


Dated: January 19, 1982. 
M. Rebecca Winkler, 
Committee Management Coordinator. 
[FR Doc. 83-1857 Filed 1-21-83; 8:45 am] 
BILLING CODE 7555-01-M 


Directorate for Engineering; Division 
of Civil and Environmental 
Engineering; Earthquake Hazard 
Mitigation Advisory Subcommittee; 
Meeting 

In accordance with the Federal 
Advisory Committee Act, Pub. L. 92-463, 
as amended, the National Science 
Foundation announces the following 
meeting: 

Name: Subcommittee for the 
Earthquake Hazard Mitigation Program 
of the Division of Civil and 
Environmental Engineering (CEE). 

Date and time: February 9, 1983—7:00 
p.m. to 10:00 p.m. February 10, 1983— 
9:00 a.m. to 5:00 p.m. 

Place: MGM Grand Hotel, 2500 East 
Second Street, Reno, Nevada 89595. 

Type of meeting: Open. 

Contact person: Rowena Peacock, 
Administrative Assistant (CEE), 
National Science Foundation, Room 
1130, Washingtin, D.C., Telephone: (202) 
357-9545. 

Summary minutes: May be obtained 
from the Contact Person. 

Agenda: 

Wednesday, February 9, 1983 
7:00-8:00—W elcome and Discussion of 

Division Activities 
8:00-9:00—Review of Budgets and 

Reports of Sub-programs 
9:00-10:00—Status Reports on Special 

Projects 
Thursday, February 10, 1983 


9:00-10:00—Continuation of Status 
Reports 





10:00-12:00—Interagency Coordination 
Activities 

12:00-1:30—-LUNCH 

1:30-5:00—Discussion of General Issues 
for Long Range Planning 

5:00—Adjournment. 


M. Rebecca Winkler, 

Committee Management Coordinator. 
Dated: January 19, 1983. 

{FR Doc. 83-1855 Filed 1-21-83; 8:45 am] 

BILLING CODE 7555-01-M 


Subcommittee on Millimeter- and 
Submillimeter-Wavelength Astronomy 
of the Advisory Committee for 
Astronomical Sciences; Meeting 


In accordance with the Federal 
Advisory Committee Act, Pub. L. 92-463, 
as amended, the National Science 
Foundation announces the following 
meeting: 

Name: Subcommittee on Millimeter- 
and Submillimeter-Wavelength 
Astronomy. 

Date and time: February 10, 1983, 1 
PM-5 PM; February 11, 1983, 9 AM-1 
PM. 

Place: The Conference Room, 
Crawford Hill Laboratory, Bell 
Telephone, Holmdel, NJ. 

Type of meeting: Open. 

Contact person: Dr. Vernon L. 
Pankonin, Division of Astronomical 
Sciences, Room 618, National Science 
Foundation, Washington, DC 20550, 202/ 
357-9696. 

Summary Minutes: May be obtained 
from the contact person. 

Purpose of Committee: To study future 
needs for this field of millimeter-and 
submillimeter-wavelength astronomy. 

Agenda: Discussion of each of the 
questions in the charge to the 
Subcommittee as follows: 

1. What are the emerging emphases in 
the science which is addressed by 
observations at millimeter and 
submillimeter wavelengths? 

2. Are the millimeter-and 
submillimeter-wavelength facilities in 
the United States, at universities and 
National Centers, and abroad adequate 
for the science to be addressed? 

3. Are the facilities surveyed above 
accessible to U.S. astronmers? If not, 
what should be done to improve the 
accessibility? 

4. What new facilities and 
instrumentation are required to remedy 
inadequacies, and what are the relative 
priorities for implementation? 


Dated: January 19, 1983. 
M. Rebecca Winkler, 
Committee Management Coordinator. 


[FR Doc. 83-1856 Filed 1-21-83; 8:45 am] 
BILLING CODE 7555-01-™ 


Subpanel on Developmental Biology; 
Meeting 


In accordance with the Federal 
Advisory Committee Act, as amended, 
Pub. L. 92-463, the National Science 
Foundation announces the following 
meeting. 

Name: Subpanel on Developmental 
Biology of the Advisory Panel for 
Physiology, Cellular and Molecular 
Biology. 

Date and time: February 10, 11, 12, 
1983, starting at 9:00 a.m., to 5:00 p.m. 

Place: Room 540, National Science 
Foundation, 1800 G Street, N.W. 
Washington, D.C. 

Type of meeting: Closed 

Contact person: Dr. Clifton A. Poodry, 
Program Director, Developmental 
Biology Program Room 332-E, National 
Science Foundation, Washington, D.C. 
20550 telephone 202/357-7989 

Purpose of subpanel: To provide 
advice and recommendations 
concerning support of research in 
developmental biology. 

Agenda: To review and evaluate 
research proposals as part of the 
selection process for awards. 

Reason for closing: The proposals 
being reviewed include information of a 
proprietary or confidential nature, 
including technical information; 
financial data, such as salaries, and 
personal information concerning 
individuals associated with the 
proposals. These matters are within 
exemptions (4) and (6) of U.S.C. 522(c), 
Government in the Sunshine Act. 

Authority to close meeting: This 
determination was made by the 
Committee Management Officer 
pursuant to provisions of Section 10(d) 
of Pub. L. 92-463. The Committee 
Management Officer was delegated the 
authority to make determinations by the 
Director, NSF July 6, 1979. 


Dated: January 19, 1983. 
M. Rebecca Winkler, 
Committee Management Coordinator. 


, [FR Doc. 63-1859 Filed 1-21-83; 8:45 am] 


BILLING CODE 7555-01-M 


Subpanel on Molecular Biology, Group 
B, of the Advisory Panel for the 
Physiology, Cellular, and Molecular 
Biology; Meeting 


In accordance with the Federal 
Advisory Committee Act, Pub. L. 92-463, 
as amended, the National Science 
Foundation announces the following 
meetings: 

Name: Subpanel on Molecular 
Biology, Group A, of the Advisory Panel 
for Physiology, Cellular, and Molecular 
Biology. 
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Date and time: February 10 & 11, 1983, 
9:00 a.m. to 5:00 p.m. each day. 

Place: Room 338, National Science 
Foundation, 1800 G St, NW Washington, 
DC 20550. 

Type of meeting: Closed. 

Contact person: Dr. Huber Warner, 
Program Director, Biochemistry 
Program, Room 329, National Science 
Foundation, Washington, DC 20550. 

Purpose of subpanel: To provide 
advice and recommendations 
concerning support for research in 
Molecular Biology. 

Agenda: To review and evaluate 
research proposals as part of the 
selection process for awards. 

Reason for closing: The proposals 
being reviewed include information of a 
proprietary or confidential nature, 
including technical information, 
financial data, such as salaries and 
personal information concerning 
individuals associated with the 
proposals. These matters are with 
exemptions (4) and (6) of 5 U.S.C. 
552b(c), Government in the Sunshine 
Act. 

Authority to close meeting: This 
determination was made by the 
Committee Management Office pursuant 
to provisions of Section 10(d) of Pub. L. 
92-463. The Committee Management 
Officer was delegated the authority to 
make such determinations by the 
Director, NSF, on July 6, 1979. 


M. R. Winkler, 

Committee Management Coordinator. 
Dated: January 19, 1983. 

(FR Doc. 83-1858 Filed 1-21-83; 8:45 am] 

BILLING CODE 755-01-M 


NUCLEAR REGULATORY 
COMMISSION 


Advisory Committee on Reactor 
Safeguards; Subcommittee on 
Reliability and Probabilistic 
Assessment; Meeting 


The ACRS Subcommittee on 
Reliability and Probabilistic Assessment 
will hold a meeting on February 9, 1983, 
Room 1046, at 1717 H Street, NW, 
Washington, DC. The Subcommittee will 
discuss the study on precursors to 
potential severe core damage accidents, 
NUREG/CR-2497. 

In accordance with the procedures 
outlined in the Federal Register on 
October 1, 1982 (47 FR 43474), oral or 
written statements may be presented by 
members of the public, recordings will 
be permitted only during those portions 
of the meeting when a transcript is being 
kept, and questions may be asked only 
by members of the Subcommittee, its 
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consultants, and Staff. Persons desiring 
to make oral statements should notify 
the Designated Federal Employee as far 
in advance as practicable so that 
appropriate arrangements can be made 
to allow the necessary time during the 
meeting for such statements. 

The entire meeting will be open to 
public attendance. 


Wednesday, February 9, 1983—2:30 p.m. 
Until the Conclusion of Business 


During the initial portion of the 
meeting, the Subcommittee, along with 
any of its consultants who may be 
present, may exchange preliminary 
views regarding matters to be 
considered during the balance of the 
meeting. 

The Subcommittee will then hear 
presentation by and hold discussions 
with representatives of the NRC Staff, 
its consultants, and other interested 
persons regarding the topics to be 
discussed. 

Further information regarding topics 
to be discussed, whether the meeting 
has been cancelled or rescheduled, the 
Chairman’s ruling on requests for the 
opportunity to present oral statements 
and the time allotted therefor can be 
obtained by a prepaid telephone call to 
the Designated Federal Employee, Dr. 
Richard Savio (telephone 202/634-3267) 
between 8:15 a.m. and 5:00 p.m., EST. 


Dated: January 18, 1983. 
John C. Hoyle, 
Advisory Committee Management Officer. 
[FR Doc. 83-1880 Filed 1-21-83; 8:45 am] 
BILLING CODE 7590-01-M 


SECURITIES AND EXCHANGE 
COMMISSION 


Forms Under Review By Office of * 
Management and Budget 


Agency Clearance Officer—Kenneth 
Fogash, 202-272-2700. 

Upon written request copy available 
from: Securities and Exchange 
Commission, Office of Consumer Affairs 
and Information Services, Washington, 
D.C. 20549. 

Amendment 
Item 402 of Regulation S-K 
No. 270-190 

Notice is hereby given that pursuant 
to the Paperwork Reduction Act of 1980 
(44 U.S.C. 3501 et seg.), the Securities 
and Exchange Commission has 
submitted for clearance a proposed 
amendment to Item 402 of Regulation S- 
K under the Securities Exchange Act of 
1934 which sets forth requirements with 
respect to disclosure of management 
remuneration. ; 


The proposed amendments are 
intended to streamline and simplify Item 
402 in a manner consistent with investor 
protection. 

Submit comments to OMB Desk 
Officer: Robert Veeder, 202-395-4814. 
George A. Fitzsimmons, 

Secretary. 

January 17, 1983 

(FR Doc. 83-1834 Filed 1-21-63; 8:45 am] 
BILLING CODE 8010-01-M 


(Release No. 19436; SR-NYSE-83-1] 


New York Stock Exchange, Inc.; Filing 
and Order Granting Partial Accelerated 


Approval of Proposed Rule Change 


January 17, 1983. 

In the matter of New York Stock 
Exchange, Inc., 11 Wall Street, New 
York, NY 10005 (SR-NYSE-83-1). 


Description of New York Stock 
Exchange Rule 103A and the Proposed 
Rule Change 


The New York Stock Exchange, Inc. 
(“NYSE”) submitted on January 7, 1983, 
copies of a proposed rule change 
pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934 (the 
“Act”), 15 U.S.C. 78s(b)(1), and Rule 
19b—4 thereunder. The rule change 
would extend the effectiveness of NYSE 
Rule 103A from January 15, 1983 to June 
30, 1983, and raise the standard for 
minimum acceptable performance under 
Rule 103A from 3.0 to 4.50. 

Rule 103A establishes minimum 
standards of acceptable performance for 
NYSE specialist units and provides a 
non-disciplinary procedure for the 
reallocation of one or more securities 
assigned to a specialist unit which has 
fallen below these minimum standards.’ 
The standards are based upon the 
results of a subjective quarterly 
questionnaire survey of floor brokers 
selected by the Exchange staff. Failure 
to achieve specific scores either on the 
survey as a whole or on one or more 
specific questions for a certain number 
of quarters constitutes unacceptable 
performance for purposes of Rule 103A.? 


1 Rule 103A was approved initially by the 
Commission as a two-year pilot program on May 15, 
1979. Securities Exchange Act Release No. 15827, 
May 15, 1979; 44 FR 29778, May 22, 1979. Most 
recently on December 21, 1981, the Commission 
approved an extension of the effectiveness of Rule 
103A to January 15, 1983. Securities Exchange Act 
Release No. 18357, December 21, 1981; 46 FR 63434, 
December 31, 1981. 

? The quarterly survey—the Specialist 
Performance Evaluation Questionnaire (“SPEQ”)— 
currently consists of five questions. Floor brokers 
grade a unit's performance in the area covered by 
each question on a 1 to 7-point grading scale, with 1 
being the worst and 7 the best score. The current 
standard for unacceptable performance under Rule 
103A is 3.0, so that if a specialist unit receives, for 


In the event of a specialist unit falls 
below “acceptable performance” levels, 
the Market Performance Committee of 
the NYSE (the “Committee”) may issue 
a Supplemental Questionnaire to assist 
the Committee in determining whether a 
reallocation proceeding should be 
initiated, and if so, which stocks might 
be appropriate for reallocation.* If the 
Committee determines that the results of 
the Supplemental Questionnaire so 
warrant, it may order the 
commencement of reallocation 
proceedings. 

The reallocation proceeding consists 
of a hearing in which the Committee will 
consider all material relevant to the 
specialist unit’s performance, including 
any extenuating or mitigating 
circumstances offered by the specialist 
unit. Following the hearing, the 
Committee may either cancel the 
specialist's registration in a particular 
stock or stocks, or, because of 
extenuating or mitigating circumstances, 
give the unit a specified time within 
which to improve its performance. A 
specialist unit may appeal any 
Committee decision to the NYSE Board 
of Governors.‘ 

In addition, the Exchange has a 
procedure called a performance 
improvement action. Under this 
procedure the Exchange staff informally 
counsels any unit falling below the Rule 
103A minimum performance level for 
one quarter.® 

In anticipation of the January 15, 1983, 
expiration of the pilot program, the 
NYSE this past summer constituted a 
subcommittee of the Exchange's Quality 
of Markets Committee to consider, 


example, an overall quarterly grade below a 3.0 for 
two or more quarters, his performance is considered 
unacceptable. The 3.0 standard was adopted at a 
time when the Exchange used a 5-point grading 
scale, so that the Exchange's adoption of a 7-point 
grading scale in May 1982 required that the 3.0 
standard be revised upward in this proposed rule 
change. 

5 Alternatively, the Committee may elect to 
proceed directly to reallocation proceedings without 
issuance of an additional Supplemental. 
Questionnaire if a unit has previously had a 
Supplemental Questionnaire issued as the result of 
unacceptable performance ratings. 

* Commission review of the Exchange's final 
decision is not available under Section 19(d)(2) of 
the Act because the Commission, in its initial 
approval of Rule 103A, accepted the Exchange's 
designation of the Rule as non-disciplinary. 
Securities Exchange Act Release No. 15827, May 15, 
1979; 44 FR 29778, May 22, 1979. 

5 Since the adoption of the seven-point grading 
scale in 1982, no unit has fallen below the existing 
3.0 standard for acceptable performance; thus, no 
units have been subjected to “performance 
improvement actions” since the first quarter of 1982. 
During this time the Exchange staff has, however, 
selected units to counsel informally on the basis of 
low overall SPEQ rankings (relative to all specialist 
units) as well as by use of certain other ad hoc 
criteria. 





among other things, the development of 
a permanent reallocation program. 
While the NYSE indicated initially that 
it hoped to be able to comply with a 
Commission request for a submission on 
this subject by November 1982, the 
Exchange subsequently indicated that a 
complete review of its reallocation 
program could not be finished before the 
expiration of the pilot. The Exchange 
now indicates in the rule filing that it 
expects to complete a major study of the 
specialist system by June 1983. This 
study will include, among other things, 
reviews of the function and role of the 
specialist, qualitative and quantitative 
performance measures (e.g., the SPEQ), 
indicators of market quality or 
competitiveness, and methods of 
specialist performance improvement. 

In the interim, the Exchange proposes 
to raise the Rule 103A standard for 
minimum acceptable performance from 
3.0 to 4.50 and to extend the 
effectiveness of the rule to June 30, 1983, 
pending completion of the study. In 
addition, the Exchange has agreed that 
by February 15, 1983, it will file with the 
Commission, pursuant to Rule 19b-4 
under the Act, the 1982 revisions to the 
Specialist Performance Evaluation 
Questionnaire. The Exchange has also 
agreed that by March 15, 1983, it will file 
with the Commission, pursuant to Rule 
19b-4 under the Act, NYSE’s standards 
and procedures for the initial allocation 
of securities to specialists.® 


Request for Comment 


Publication of the proposed rule 
change is expected to be made in the 
Federal Register during the week of 
January 24, 1983. Interested persons are 
invited to submit written data, views 
and arguments concerning the 
publication of the submission in the 
Federal Register. Persons desiring to 
make written comments should file six 
copies thereof with the Secretary of the 
Commission, Securities and Exchange 
Commission, 450 5th Street, NW., 
Washington, D.C. 20549. Reference 
should be made to File No. SR-NYSE- 
83-1.7 


®See letter from James E. Buck, Secretary, NYSE, 
to Michael Cavalier, SEC, dated January 6, 1983. 
The Commission has requested the filing of the 
Exchange's policies and procedures for the initial 
allocation of securities because of the close 
connection between the Exchange's allocation and 
reallocation procedures, both of which share the 
same regulatory end and rely heavily upon the 
Specialist Performance Evaluation Questionnaire. 

7 The Exchange has requested, and the 
Commission below in this order grants, accelerated 
approval of the part of the proposed rule change 
that would extend the effectiveness of Rule 103A 
through June 30, 1983. The Exchange has not 
requested accelerated approval of the proposed 
change in the standard for unacceptable 


Copies of the submission, all 
subsequent amendments, all written 
statements with respect to the proposed 
rule change which are filed with the 
Commission and all communications 
relating to the proposed rule change 
between the Commission and any 
person, other than those which may be 
withheld from the public in accordance 
with the provisions of 5 U.S.C. 552, will 
be available for inspection and copying 
at the Commission's Public Reference 
Room, 450 Fifth Street, NW., 
Washington, D.C. Copies of the filing 
and any subsequent amendments also 
will be available at the NYSE’s principal 
office. 


Discussion 


In November 1981 the Commission's 
staff made several recommendations to 
the Exchange regarding its procedures 
under Rule 103A.* The most important of 
these was the adoption of a relative 
standard for measuring satisfactory 
performance ° and the elimination of the 
Supplemental Questionnaire. In the 
Commission’s view, the use of relative 
scores as a standard for determining 
unacceptable performance for purposes 
of Rule 103A was essential in view of an 
apparent trend towards inflated grading 
by floor brokers '° which potentially 
could undermine the usefullness of the 
fixed minimum performance standards 
under Rule 103A.'! The Commission had 
reservations concerning continued use 
of the Supplemental Questionnaire 
because the Exchange's experience with 
that questionnaire indicated that its use 
might unnecessarily protract Rule 103A 
proceedings and tended to nullify the 


performance under Rule 103A. Comments are 
invited on both parts of the proposed rule change. 

®See letter from Douglas Scarff, Director, Division 
of Market Regulation, to John Phelan, President, 
NYSE, dated November 10, 1981. 

® Under the Commission's proposal, a unit falling 
in the bottom 20% of all NYSE specialist units for 3 
consecutive quarters would be deemed to have 
performed unsatisfactorily. 

‘Prior to the adoption of the 7-point scale in May 
of 1982, only one unit fell below the 103A standard 
for unacceptable performance. The failure of any 
unit to fall below the 3.0 standard since adoption of 
the seven-point scale in May, 1982, see note 5, 
supra, may be attributed largely to the adoption of 
the new scale without adjustment of the standard, 
rather than to grade inflation. However, only one 
unit would have fallen below the 4.5 standard set in 
the proposed rule change for any of the last three 
quarters. 

"\ The Commission wishes to make clear its 
believe that an effective reallocation mechanism 
need not impose a quota system; indeed, it is 
probably inappropriate that reallocation 
proceedings result in reallocations of stock in many 
instances. However, any such system must ensure 
that disparities in the level of specialist 
performance be effectively addressed. The 
Commission is unable to determine, at this time, 
that the NYSE's present standards achieve that 
goal. 
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results of the regular, quarterly 
evaluations of specialists. 

While the Commission views the 
Exchange’s proposal to raise the 103A 
standard for unacceptable performance 
as an indication of the Exchange’s 
willingness to make a necessary interim 
revision, the Commission continues to 
believe that the concerns expressed in 
its 1981 recommendations remain 
valid.'? The Commission remains 
concerned that Rule 103A as currently 
designed and operated is, at best, a 
limited deterrent to substandard 
performance. '* Nevertheless, the 
Commission believes it is appropriate to 
permit the pilot to remain in effect while 
the Exchange undertakes its study of the 
specialist system and specialist 
performance improvement. 

Accordingly, the Commission finds 
that an extension of the effectiveness of 
Rule 103A to June 30, 1983, is necessary 
and appropriate in order to give the 
Exchange time to consider and 
implement, as part of its ongoing study 
of the specialist system, the changes 
required to make its reallocation 
procedures viable on a permanent 
basis. '* The Commission finds, 
therefore, that approval of the part of 
the proposed rule change that would 
extend the effectiveness of Rule 103A 
through June 30, 1983, is consistent with 
the requirements of the Act and the 
rules and regulations thereunder 
applicable to national securities 
exchanges and, in particular, the 
requirements of Section 6 and the rules 
and regulations thereunder. 


The Commission wishes to emphasize, 
however, that it continues to have major 
concerns regarding the standards and 
operation of the NYSE’s reallocation 
procedures. For this reason, the 
Commission urges the NYSE to complete 
its study promptly so as to permit the 


2 The Exchange has not, for example, agreed to 
adopt a mechanism whereby the 103A minimum 
performance standards would be adjusted 
automatically or regularly to account for grade 
inflation. Moreover, the Commission continues to 
believe that adoption of a relative ranking standard 
is the best way to resolve the grade inflation 
problem. In addition, this interim,revision would not 
address other concerns of the Commission, such as 
the need to eliminate the Supplemental 
Questionnaire and the need to address substandard 
specialist performance in non-consecutive quarters. 

3 The Commission notes that since the 
commencement of the pilot in 1979, only one 
Supplemental Questionnaire has been issued as the 
result of unacceptable performance ratings and no 
rallocation procedure has ever been held. The 
Commission believes this is largely attributable to 
the present design and implementation of 
procedures under Rule 103A. 

The Exchange has pending a proposal (SR- 
NYSE-81-11) to make Rule 103A permanent. 
Securities Exchange Act Release No. 17550, April 23, 
1981; 46 FR 24351, April 30, 1981. 
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NYSE to submit the necessary changes 
in time for the Commission to consider 
them by June 30, 1983. Without 
significant revisions to the existing 
system, the Commission preliminarily 
does not believe that it would be 
receptive to additional temporary 
extensions. 

The Commission finds good cause for 
approving the part of proposed rule 
change that would extend the 
effectiveness of Rule 103A through June 
30, 1983 prior to the thirtieth day after 
the date of publication of notice of filing 
thereof, in that the pilot program under 
Rule 103A expired on January 15, 1983. 
The Commission believes that it is 
appropriate to continue the program on 
a pilot basis for a limited period. 

It is therefore ordered, pursuant to 
Section 19(b)(2) of the Act, that the 
portion of the proposed rule change 
referenced above be, and hereby is 
approved. 

For the Commission, by the Division of 
Market Regulation pursuant to delegated 
authority. 

George A. Fitzsimmons, 
Secretary. 

[FR Doc. 83-1833 Filed 1-21-83; 8:45 am] 
BILLING CODE 8010-01-M 


[Release No. 34—19435; File No. SR-AMEX- 
82-24] 


American Stock Exchange; Self- 
Regulatory Organizations; Proposed 
Rule Change; Relating to Aggregation 
of Options Positions 


Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934, 15 
U.S.C. 78s(b)(1), notice is hereby given 
that on December 15, 1982, the American 
Stock Exchange, Inc. filed with the 
Securities and Exchange Commission 
the proposed rule change as described 
in Items I, II, and III below, which Items 
have been prepared by the self- 
regulatory organization. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons. 


I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 


The American Stock Exchange, Inc. 
(“AMEX” or “the Exchange”) proposes 
to amend Rules 904 and 905 relating to 
option position and exercise limits, as 
set forth below. Italics indicate material 
proposed to be added; brackets [] 
indicate material to be deleted. 


Rule 904. Position Limits 


Except with the prior written approval 
of the Exchange in each instance, no 
member or member organization shall 


effect, for any account in which such 
member or member organization has an 
interest or for the account of any 
partner, officer, director or employee 
thereof or for the account of any 
customer, an opening transaction 
(whether on the Exchange or on another 
Participating Exchange) in an option 
contract of any class of options dealt in 
on the Exchange if the member or 
member organization has reason to 
believe that as a result of such 
transaction the member or member 
organization or partner, officer, director 
or employee thereof or customer would, 
acting alone or in concert with others, 
directly or indirectly, [hold or] control 
[or be obligated in respect of] an 
aggregate position in option contracts 
(whether long or short) of the put class 
and the call class on the same side of 
the market covering any underlying 
security in excess of: 

(i) through (vi)—no change. 


. . »«Commentary 
.01 through .06—no change. 


.07 For purposes of aggregation of 
option positions under this Rule, the 
term “control” means the power to 
direct or cause the direction of the 
management or policies with respect to 
option transactions in the account of a 
person. A person who has the power to 
direct or cause the direction of the 
management or policies with respect to 
such an account shall be presumed to 
control such account. Such presumption 
may be rebutted by evidence, but shall 
continue until a determination to the 
contrary has been made by the 
Exchange. 


Rule 905. Exercise Limits 
No change. 

. . .Commentary 

.01 through .03—no change. 


.04 For purposes of determining 
compliance with the exercise provisions 
of this Rule, the number of option 
contracts exercised for an account will 
be aggregated with all other accounts 
which are controlled (as that term is 
defined in Commentary .07 or Rule 904) 
by the same person or entity. 


II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule , 
Change 

In its filing with the Commission, the 
self-regulatory organization included 
statements concerning the purpose of 
and basis for the proposed rule change 
and discussed any comments it received 
on the proposed rule change. The text of 
these statements may be examined at 


the places specified in Item IV below. 
The self-regulatory organization has 
prepared summaries, set forth in 
sections (A), (B), and (C) below, of the 
most significant aspects of such 
statements. 


A. Self-Regulatory Organization's 
Statement of the Purpose of, and 
Statutory Basis for the Proposed Rule 
Change 


Since the inception of the Exchange's 
options trading program, the position 
limit rule (Rule 904) has limited the 
number of options contracts that any 
single account can own. Basically, 
position limits are intended to be a 
disincentive to manipulation by 
preventing the accumulation of large 
positions. 

In applying the rule, aggregation of 
option positions are applicable to 
individual accounts as well as positions 
of two or more accounts where there is 
either common ownership, direct or 
indirect, or other form of control 
between such accounts, and to accounts 
which act in concert to accumulate 
positions. 

The Exchange believes that the 
aggregation provisions of the position 
limit rule which requires the automatic 
aggregation of positions based upon 
ownership is too restrictive. By requiring 
the aggregation of accounts under 
common ownership, the option positions 
of two entirely separate and 
independent subsidiaries must be 
aggregated with their parent companies 
for purposes of the position limit rule. 
Hence, under the present rule, a 
securities firm’s proprietary options 
account must be aggregated with a 
related company’s institutional account, 
even though the investment decisions 
are not under common control. 

Experience has shown that actual 
control of an account, rather than 
ownership per se, is the proper focus for 
aggregation purposes. “Control” is the 
power to direct or cause the direction of 
the management or investment decisions 
with respect to an account's 
transactions, whether through 
ownership, contract or otherwise. Thus, 
a person or entity who has such power 
over another's account would be 
presumed to control that account. 
Accordingly, the positions in accounts 
controlled by the same person or entity 
should be aggregated for purposes of 
positions limits. However, the 
presumption of control would be 
rebuttable. 

For example, a person or entity could 
attempt to rebut a presumption of 
control based on mere ownership of two 
accounts by showing, among other 





things, that the accounts have different 
and unrelated money managers or that 
investment decisions are made 
independently and separately for each 
of the two accounts. By permitting the 
presumption of control to be rebuttable, 
the Exchange will have the opportunity 
to review each case independently, thus 
allowing case-by-case consideration of 
the application of the position limit rule. 

Accordingly, the Exchange proposes 
to amend Rule 904 to revise its approach 
in interpreting this Rule. Similarly, the 
Exchange proposes to amend Rule 905 
(Exercise Limits) to reflect the same 
approach in interpreting the aggregation 
provisions of that Rule. 

The proposed changes are consistent 
with the requirements of the Securities 
Exchange Act of 1934 (the “1934 Act”) 
and rules and regulations thereunder 
applicable to the Exchange in that they 
provide for a more functional and 
practical standard for determining if the 
option positions of two or more 
accounts should be aggregated for 
purposes of the position and exercise 
limit rules. 

Therefore, the proposed rule changes 
are consistent with Section 6(b)(5) of the 
1934 Act, which provides in pertinent 
part, that the rules of the Exchange be 
designed to promote just and equitable 
principles of trade and protect investers 
and the public interest. 


B. Self-Regulatory Organization’s 
Statement on Burden on Competition 


The Exchange believes that the 
proposed rule changes will not impose a 
burden on competition. 


C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants, or Others 


While no written comments were 
solicited or received, the Exchange's 
Options Committee, a group composed 
of members and representatives of 
member organizations, has reviewed 
and approved the rule proposal. 


Ill. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 


Within 35 days of the date of 
publication of this notice in the Federal 
Register or within such longer period (i) 
as the Commission may designate up to 
90 days of such date if it finds such 
longer period to be appropriate and 
publishes its reasons for so finding or (ii) 
as to which the self-regulatory 
organization consents, the Commission 
will: 

(A) By order approve such proposed 
rule change, or 


(B) institute proceedings to determine 
whether the proposed rule change 
should be disapproved. 


IV. Solicitation of Comments 


Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street, NW., 
Washington, D.C. 20549. Copies of the 
submission, all subsequent amendments, 
all written statements with respect to 
the proposed rule change that are filed 
with the Commission, and all written 
communications relating to the proposed 
rule change between the Commission 
and any person, other than those that 
may be withheld from the public in 
accordance with the provisions of 5 
U.S.C. 552, will be available for 
inspection and copying in the 
Commission’s Public Reference Section, 
450 Fifth Street, NW., Washington, D.C. 
Copies of such filing will also be 
available for inspection and copying at 
the principal office of the above- 
mentioned self-regulatory organization. 
All submissions should refer to the file 
number in the caption above and should 
be submitted within 21 days after the 
date of this publication. 

For the Commission, by the Division of 
Market Regulation pursuant to delegated 
authority. 

Dated: January 14, 1983. 

George A. Fitzsimmons, 
Secretary. 

[FR Doc. 83-1832 Filed 1-21-83; 8:45 am] 
BILLING CODE 8010-01-M 


[Release No. 34-19384; File No. SE-MSRB- 
82-15] 


Municipal Securities Rulemaking 
Board; Self-Regulatory Organizations; 
Proposed Rule Change Relating to 
Uniform Practice 


Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934, 15 U.S.C. 
78s(b)(1), notice is hereby given that on 
December 22, 1982, the Municipal Securities 
Rulemaking Board filed with the Securities 
and Exchange Commission the proposed rule 
change as described in Items I, II, and III 
below, which Items have been prepared by 
the self-regulatory organization. The 
Commission is publishing this notice to solicit 
comments on the proposed rule change from 
interested persons. 


I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 

(a) The Municipal Securities 
Rulemaking Board (“Board”) is filing 
herewith an amendment (the “proposed 
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rule change”) to rule G—-12 relating to 
uniform practice. The proposed rule 
change is as follows: 


Rule G-12. Uniform Practice * 


(a) through (d) No change. 

(e) Delivery of Securities. The 
following provisions shall, unless 
otherwise agreed by the parties, govern 
the delivery of securities. 

(i) through (iv) No change. 

(v) Units of Delivery. Delivery of 
bonds shall be made in the following 
denominations: 

(A) for bearer bonds, in 
denominations of $1,000 or $5,000 par 
value; and 

(B) for registered bonds, in 
denominations which are multiples of 
$1,000 par value, up to $100,000 par 
value; provided, however, that 
registered bonds issued after January 1, 
1983 shall be delivered in 
denominations of $5,000 par value until 
January 1, 1985. 

Delivery of other municipal securities 
shall be made in the denominations 
specified on the confirmation as 
required pursuant to paragraph (c)(vi) of 
this rule except that deliveries of notes 
may be made in denominations smaller 
than those specified if the notes 
delivered can be aggregated to 
constitute the denominations specified. 

(vi) through (xvi) No change, (f) 
through (1) No change. 


II. Self-Regulatory Organization’s 
Statement on the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 


A. Self-Regulatory Organization’s 
Statement on the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 


(a) Board rule G12 sets forth certain 
practices to be followed by all municipal 
securities brokers, and municipal 
securities dealers with respect to the 
comparison, clearance and settlement of 
inter-dealer transactions in municipal 
securities. Among other matters, the rule 
specifies the certificate denomination 
sizes which are considered to be 
standard for delivery purposes. With 
respect to securities in registered form, 
rule G12 (e)(v)(B) currently specifies 
certificate denominations in multiples of 
$1,000 not to exceed $100,000 as 
standard for delivery purposes. 
Registered certificates in alternative 
denominations, such as $500 or $250,000 
per certificate, are not acceptable for 
delivery purposes unless specific 
agreement to this effect is reached at the 
time of trade. 


* Italics indicate additions. 
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In December 1980 the Congress 
enacted legislation requiring that 
mortgage revenue municipal securities 
issued on or after January 1, 1982 be 
issued solely in registered form. In mid- 
1982, as an increasing number of 
registered mortgage revenue securities 
began to be traded in the municipal 
market, the Board began to receive 
comments from municipal securities 
brokers and dealers that the use of 
registered securities certificates in 
denominations larger than the 
traditional $5,000 denomination was 
causing a significant increase in the 
number of transactions that failed to be 
completed on settlement date. 

The recently-enacted Tax Equity and 
Fiscal Responsibility Act of 1982 
(“TEFRA”), as amended by Congress on 
December 21, 1982, will extend the 
registration requirement to substantially 
all long-term municipal securities (i.e., 
municipal securities maturing in more 
than one year) issued on or after July 1, 
1983. Members of the municipal 
securities industry generally have 
expressed concern to the Board that the 
clearance problems resulting from the 
use of large-denomination registered 
certificates will be significantly more 
burdensome for municipal securities 
brokers and dealers when all new issues 
are exclusively in registered form. These 
industry representatives have asserted 
that the present inefficiencies of the 
transfer process for municipal securities 
are such that the use of larger- 
denomination certificates, which must 
frequently be transferred into smaller 
denominations in connection with the 
settlement of transactions, will cause 
significant delays in the clearance 
process. 

The Board concurs that the use of 
large-denomination certificates may 
cause such delays, and believes that 
these delays in the clearance of 
transactions will impose serious 
burdens on municipal securities brokers 
and dealers, both in increased financing 
costs on fail transactions and transfer 
items and also in higher requirements 
under the SEC’s net capital and 
customer protection rules. Similarly, 
these delays will affect investors’ ability 
to manage their portfolios and may 
contribute to increases in issuers’ 
interest costs. Accordingly, the Board 
has concluded that it is appropriate to 
amend rule G-12 in order to minimize 
these burdens on the clearance process 
during the initial implementation period 
of the registration requirement. 

The proposed rule change would 
amend the provisions of rule G-12 
(e)(v)(B) regarding standard 
denominations of registered securities 


certificates to specify that, with respect 
to registered securities issued on or after 
January 1, 1983, certificates of $5,000 
denomination must be delivered on 
transactions settled prior to January 1, 
1985 (if the parties of the transaction do 
not agree otherwise). The proposed rule 
change is not, by its terms, applicable to 
deliveries of securities issued prior to 
January 1, 1983, the originally-scheduled 
effective date of the registration 
provisions of TEFRA. The Board is 
aware that many persons who have 
purchased registered mortgage revenue 
securities currently hold such securities 
in large denomination certificates. the 
Board does not believe that it would be 
appropriate to impose at this time a new 
delivery standard for such securities, 
and accordingly, the proposed rule 
change would not apply to registered 
securities issued prior to January 1, 1983. 

The Board has included in the 
proposed rule change a provision that, 
as of a “sunset” date of January 1, 1985, 
the designation of $5,000 denomination 
certificates as standard on deliveries of 
registered securities will lapse, and the 
larger denomination certificates 
permitted under the current rule will 
again be acceptable for delivery 
purposes. The Board recognizes that, for 
a variety of reasons, the use of $5,000 
denomination certificates cannot be 
viewed as a long-term solution to the 
problems caused by transfer agent 
inefficiency. The Board views the 
requirement for the use of small 
denomination certificates set forth in the 
proposed rule change as an interim 
measure, necessary until efficient 
transfer mechanisms come into use for 
most municipal issues. 

(b) The proposed rule change has 
been adopted pursuant to section 
15B(b)(2)(C) of the Securities Exchange 
Act of 1934, as amended, which 
authorizes and directs the Board to 
adopt rules which are: 

Designed * * * to foster cooperation and 
coordination with persons engaged in * * * 
clearing, settling, processing information with 
respect to, and facilitating transactions in 
municipal securities, to remove impediments 
to and perfect the mechanism of a free and 
open market in municipal securities, and, in 
general, to protect investors and the public 
interest * * *. 


The Board has concluded that the 
application of the provisions of the 
currently-effective rule during the initial 
implementation of TEFRA's registration 
requirement might prove significantly 
disruptive to the municipal market and a 
serious impediment to the efficient 
clearance and settlement of municipal 
securities transactions. The Board 
believes that the proposed rule change 
serves to minimize potential impedients 


3067 


during the period in which the municipal 
securities market generally moves 
toward an efficient transfer system. 


B. Self-Regulatory Organization's 
Statement on Burden on Competition 


The Board believes that, in the 
context of TEFRA’s requirement that 
municipal securities generally be issued 
in registered form, the current provisions 
of the rule may, in conjunction with 
existing inefficient transfer mechanisms, 
impose a burden on competition. The 
significant financing costs and net 
capital penalties caused by the need to 
submit large denomination certificates 
to an inefficient transfer system to 
obtain smaller denominations will be 
much more onerous for smaller 
municipal securities brokers and 
dealers, and may force such 
organizations to curtail or cease their 
municipal securities activities. The 
Board believes that the proposed rule 
change will act to minimize the burden 
on competition. 


C. Self-Regulatory Organization's 
Statement of Comments on the Proposed 
Rule Change Received From Members, 
Participants, or Others 


The Board neither solicited nor 
received comments on the proposed rule 
change. Prior to the adoption of the 
proposed rule change the Board received 
written comments on the question of the 
appropriate standard certificate 
denomination for registered municipal 
securities from several industry 
commentators. The majority of these 
industry commentators expressed 
support for an amendment to the 
provisions of rule G-12(e)(v)(B) 
substantially similar to the proposed 
rule change. 


Ill. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

Within 35 days of the date of 
publication of this notice in the Federal 
Register or within such longer period (i) 
As the Commission may designate up to 
90 days of such date if it finds such 
longer period to be appropriate and 
publishes its reasons for so finding or (ii) 
as to which the self-regulatory 
organization consents, the Commission 
will: 

(A) By order approve such proposed 
rule change, or 

(B) Institute proceedings to determine 
whether the proposed rule change 
should be disapproved. 


IV. Solicitation of Comments 


Interested persons are invited to 
submit written data, views and 





arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street, NW., 
Washington, D.C. 20549. Copies of the 
submission, all subsequent amendments, 
all written statements with respect to 
the proposed rule change that are filed 
with the Commission, and all written 
communications relating to the proposed 
rule change between the Commission 
and any person, other than those that 
may be withheld from the public in 
accordance with the provisions of 5 
U.S.C. 552, will be available for 
inspection and copying in the 
Commission's Public Reference Section. 
Copies of such filing also will be 
available for inspection and copying at 
the principal office of the above- 
mentioned self-regulatory organization. 
All submissions should refer to the file 
number in the caption above and should 
be submitted within 21 days after the 
date of this publication. 

For the Commission by the Division of 
Market Regulation, pursuant to delegated 
authority. 

Dated: December 30, 1982. 

George A. Fitzsimmons, 
Secretary. 

[FR Doc. 83-1831 Filed 1-21-83; 8:45 am] 
BILLING CODE 8010-01-M 


SMALL BUSINESS ADMINISTRATION 


Reporting and Recordkeeping 
Requirement Under OMB Review 


ACTION: Notice of Reporting 
Requirements Submitted for OMB 
Review. 
SUMMARY: Under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35), agencies are required to 
submit proposed reporting and 
recordkeeping requirements to OMB for 
review and approval, and to publish a 
notice in the Federal Register notifying 
the public that the agency has made 
such a submission. 
DATE: Comments must be received on or 
before February 22, 1983. If you 
anticipate commenting on a submission 
but find that time to prepare will prevent 
you from submitting comments 
promptly, you should advise the OMB 
reviewer and the agency clearance 
officer of your intent as early as 
possible. 
Copies 

Copies of the proposed form, the 
request for clearance (S.F. 83), 
supporting statement, instructions, 


transmittal letters, and other documents 
submitted to OMB for review may be 


obtained from the Agency Clearance 

Officer. Comments on the item listed 

should be submitted to the Agency 

Clearance Officer and the OMB 

Reviewer. 

FOR FURTHER INFORMATION CONTACT: 

Agency clearance officer: Elizabeth M. 
Zaic, Small Business Administration, 
1441 L St., NW., Room 200 
Washington, D.C. 20416, Telephone: 
(202) 653-8538 

OMB reviewer: J. Timothy Sprehe, 
Office of Information and Regulatory 
Affairs, Office of Management and 
Budget, Room 3235, New Executive 
Office Building, Washington, D.C. 
20503, Telephone: (202) 395-4814. 

Title: Application for Small Business 
Size Determination. 

Form Nos. SBA 355 and SBA 1340 

Frequency: Nonrecurring. 

Description of Respondents: Firms that 
require a formal size determination to 
qualify for SBA assistance. 

Annual Responses: 3,500. 

Annual Burden Hours: 14,000. 

Type of Request: New. 

Elizabeth M. Zaic, 

Chief, Paperwork Management Branch, Small 

Business Administration. 

[FR Doc. 83-1873 Filed 1-21-83; 8:45 am] 

BILLING CODE 8025-01-M 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


Airport Traffic Control at Valdez, 
Alaska; Closing 


Notice is hereby given that on or 
about January 21, 1983, the FAA will 
decommission a visual flight rules 
Airport Traffic Control Tower at Valdez, 
Alaska. This information will be 
reflected in the FAA Organization 
Statement the next time it is reissued. 


(Sec. 313(a), 72 Stat. 752; 49 U.S.C. 1354) 
Issued in Anchorage, Alaska, on January 

13, 1983. 

Franklin L. Cunningham, 

Acting Director, Alaskan Region. 

[FR Doc. 83-1795 Filed 1-21-83; 8:45 am] 

BILLING CODE 4910-13-M 


Radio Technical Commission for 
Aeronautics (RTCA); Special 
Committee 149—Airborne Distance 
Measuring Equipment (DME); Meeting 


Pursuant to section 10(a)(2) of the 
Federal Advisory Committee Act (Pub. 
L. 92-463; 5 U.S.C. App. I) notice is 
hereby given of a meeting of RTCA 
Special Committee 149 on Airborne 
Distance Measuring Equipment (DME) 
to be held on February 16-18, 1983 in the 
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RTCA Conference Room, One 
McPherson Square, 1425 K Street, Suite 
500, NW., Washington, D.C. commencing 
at 9:30 a.m. ‘ 

The Agenda for this meeting is as 
follows: (1) Chairman’s Introductory 
Remarks; (2) Approval of Minutes of the 
Second Meeting Held on October 13-15, 
1982; (3) Report on Coordination with 
the European Organization for Civil 
Aviation Electronics (EUROCAE) 
Working Group 25; (4) Briefing on 
International Civil Aviation 
Organization (ICAO) All Weather 
Operations Panel (AWOP-9) Activities; 
(5) Review Task Assignments From 
Second Meeting; (6) Review Third Draft 
of Committee Report on Minimum 
Operational Performance Standards for 
Airborne Distance Measuring 
Equipment; and (7) Other Business. 

Attendance is open to the interested 
public but limited to space available. 
With the approval of the Chairman, 
members of the public may present oral 
statements at the meeting. Persons 
wishing to present statements or obtain 
information should contact the RTCA 
Secretariat, One McPherson Square, 
1425 K Street, NW., Suite 500, 
Washington, D.C. 20005; (202) 682-0266. 
Any member of the public may present a 
written statement to the committee at 
any time. 


Issued in Washington, D.C., on January 17, 
1983. 
Karl F. Bierach, 
Designated Officer. 
[FR Doc. 83-1638 Filed 1-21-83; 8:45 am] 
BILLING CODE 4910-13-M 


Research and Special Programs 
Administration 


Technical Hazardous-Liquid Pipeline 
Safety Standards Committee; Advisory 
Committee Charter 


This notice announces the renewal of 
the Technical Hazardous-Liquid Pipeline 
Safety Standards Committee under 
section 14 of the Federal Advisory 
Committee Act (5 U.S.C. App. 1 section 
10; Pub. L. 92-463) and sets forth the 
charter of the Committee prepared in 
accordance with section 9 of that Act. 

The purpose of the Technical 
Hazardous-Liquid Pipeline Safety 
Standards Committee is to review 
proposed hazardous liquid pipeline 
safety standards and report to the 
Associate Director for Pipeline Safety 
Regulation on the technical feasibility, 
reasonableness, and practicability of 
each such proposal. The Committee may 
propose safety standards to the 
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Associate Director for his consideration 
for hazardous liquid pipeline facilities. 

It has, been determined that renewal 
of the Technical Hazardous-Liquid 
Pipeline Safety Standards Committee is 
in the public interest in connection with 
the performance of duties imposed by 
law on the Department under section 
204(a) of the Hazardous Liquid Pipeline 
Safety Act of 1979. 

The charter of the Committee is set 
forth below: 


Charter—Technical Hazardous—Liquid 
Pipeline Safety Standards Committee 


1. Purpose 

This charter of the Technical 
Hazardous-Liquid Pipeline Safety 
Standards Committee is prepared in 
accordance with the Federal Advisory 
Committee Act enacted October 6, 1972. 


2. Background 


Section 204 of the Hazardous Liquid 
Pipeline Safety Act of 1979 (HLPSA) 
authorizes the establishment and 
prescribes the duties of the Technical 
Hazardous-Liquid Pipeline Safety 
Standards Committee. The Committee 
was established on January 16, 1981, by 
the appointment of 15 members. 


3. Sponsor 


The Office of Pipeline Safety 
Regulation is the Committee sponsor. 
The Associate Director for Pipeline 
Safety Regulation of the Materials 
Transportation Bureau is designated the 
Executive Director of the Committee and 
shall be the Department of 
Transportation (DOT) official authorized 
to call or adjourn meetings, approve the 
agenda, and otherwise monitor the 
Committee’s meetings and progress. 


4. Committee Objectives and Duties 


The Associate Director for Pipeline 
Safety Regulation shall submit to the 
Committee for its consideration any 
notice of proposed hazardous liquid 
pipeline safety standards published in 
the Federal Register (including both new 
standards and amendments to existing 
standards). Within 90 days after receipt 
by the Committee of any such proposal, 
the Committee shall prepare a report on 
the technical feasbility, reasonableness, 
and practicability of the proposal. Each 
report by the Committee, including any 
minority views, shall, if timely made, be 
published and form a part of the 
proceedings for the promulgation of 
standards. The Director, Materials 
Transportation Bureau, may prescribe a 
final standard at any time after the 90th 
day after a proposal's submission to the 
Committee, whether or not the 


Committee has reported on such 
proposal. The Committee may propose 
safety standards to the Associate 
Director for his consideration for 
hazardous liquid pipeline facilities. The 
Associate Director shall not be bound 
by conclusions of the Committee, but in 
the event that the conclusions of the 
majority of the current members of the 
Committee are rejected, the reasons for 
rejection shall be incorporated in the 
preamble published with the final rule 
(HLPSA, Section 204, and 49 CFR 1.53). 
The Committee may also review and 
report on other matters related to the 
Department's hazardous liquid pipeline 
safety rulemaking function as are 
presented by the Associate Director. 


5. Membership 


a. The Committee shall be composed 
of 15 members, each of whom shall be 
appointed by the Secretary, after 
consultation with public and private 
agencies concerned with the technical 
aspect of the transportation of 
hazardous liquids or the operation of 
pipeline facilities. Members shall be 
appointed on the basis of their 
experience in the safety regulation of ° 
the transportation of hazardous liquids 
and of pipeline facilities, or their 
training, experience, or knowledge in 
one or more fields of engineering 
applied in the transportation of 
hazardous liquid or the operation of 
pipeline facilities to evaluate hazardous 
liquid safety standards, as follows: 

(1) Five members shall be selected 
from Federal, State, or local 
governmental agencies, and two of the 
five shall be State commissioners 
selected after consultation with 
representatives of the national 
organization of State commissions; 

(2) Four members shall be selected 
from the hazardous liquids industry, 
after consultation with industry 
representatives, and not less than three 
of the four shall be currently engaged in 
the active operation of pipeline 
facilities; and 

(3) Six members shall be selected 
from the general public. 

b. The membership shall be fairly 
balanced in terms of the points of view 
represented, and the advice and 
recommendations of the Committee 
shall be the result of its independent 
judgment (FACA, section 5(b) (2) and 
(3)). 

c. Members are appointed for a term 
of 3 years except that a member may 
serve until his successor is appointed, 
but for not more than a total of 6 years. 


6. Appointment of Officers 


At the first meeting of each calendar 
year, the Associate Director shall 


appoint a Chairman and Vice-Chairman, 
and the Committee shall, by majority 
vote of the members present, elect a 
Secretary. These three officers, who will 
serve until their successors are 
appointed, shall constitute an executive 
committee. 


Meetings and Procedures 


a. Calling meetings. The Associate 
Director for Pipeline Safety Regulation 
shall approve in advance the scheduling 
and agenda of each Committee meeting 
(FACA, section 10(f}). The Committee 
may recommend agenda items to the 
Associate Director. A designated officer 
or employee of the Federal government 
shall attend each Committee meeting 
and is authorized to adjourn the meeting 
whenever he determines it to be in the 
public interest (FACA, section 10(e)). 

b. Presiding at Meetings. The 
chairman shall preside at all meetings of 
the Committee and of the Executive 
Committee, except that the Associate 
Director or his delegate may preside 
whenever the Committee is, at the 
request of an official of the Department 
of Transportation, advising the 
Department on matters other than 
notices of proposed rulemaking. The 
Vice-Chairman shall assume and 
perform the duties of the Chairman in 
the event of his absence. A majority of 
the current members of the Committee 
must be present at a meeting to perform 
the Committee’s statutory duties. 

c. Duties of Secretary. The Committee 
secretary shall, as directed by the 
Chairman, monitor records, summarize 
activities, prepare and process letter 
ballots, and prepare reports for 
submission to the Associate Director. In 
the absence of the Secretary, the 
Chairman appoints a member of the 
Committee to perform the duties of the 
Secretary. 

d. Notice of meetings. Notice of each 
Committee meeting shall be published in 
the Federal Register at least 15 days in 
advance of the meeting, except in 
emergency situations. Other forms of 
notice are to be used to the extent 
practicable (FACA, section 10 (a)(2)). 

e. Frequency of committee meetings. 
The Committee meets at least twice 
each calendar year. In addition, 
Committee members may be polled or 
asked for comments on notices of 
proposed rulemaking or other matters at 
any time without formally assembling at 
one place. 

f. Public participation. Each 
Committee meeting shall be open to the 
public, and interested persons shall be 
permitted to attend, appear before, or 
file written statements with the 
Committee, subject to the limitations 





contained in the exceptions to the 
Freedom of Information Act (5 U.S.C. 
552(b)), and also subject to reasonable 
rules prescribed concerning availability 
of space, time, etc. (FACA, section 10(a) 
(1) and (3)). 

g. Minutes. Detailed minutes of each 
Committee meeting shall be kept and 
certified to by the Committee Chairman. 
The minutes shall contain a record of 
the persons participating, a complete 
and accurate description of the matters 
discussed and conclusions reached, and 
copies of all reports received, issued, or 
approved by the Committee (FACA, 
section 10(c)). 

h. Availablity of records. The records, 
reports, transcripts, minutes, and other 
documents of the Committee shall be 
available for public inspection and 
copying at the Office of Pipeline Safety 
Regulation, 400 Seventh Street, SW., 
Washington D.C. 20590, subject to the 
limitations contained in the exceptions 
to the Freedom of Information Act, 5 
U.S.C. 552(b) (FACA, section 10({b)). 


8. Compensation 


Members of the Committee other than 
Federal employees shall be 


compensated at the rate of $150 per day 
(including travel time) when engaged in 
the actual duties of the Committee. All 
members, while away from their homes 
or regular places of business, shall be 
allowed travel expenses, including per 
diem in lieu of subsistence. 


9. Duration of the Committee 


Under the provisions of the 
Hazardous Liquid Pipeline Safety Act, 
the Committee's purposes are continuing 
in nature; therefore, the Committee has 
an indefinite duration. The Committee 
itself must be renewed at successive 2 
year intervals by the appropriate action 
of the Secretary (FACA, section 14(c)). 


_ 10. Adminmistrative Support 


The Associate Director for Pipeline 
Safety Regulation is responsible for 
providing office space, equipment, 
supplies, clerical help, and other 
administrative and financial support for 
the Committee. 


11. Annual Operating Cost 


Estimated annual operating cost is 
approximately $40,000 for salaries, 
travel, and recording the proceedings, 
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plus about one-eighth person-year of 
staff support. 


12. Public Interest 


The formation and use of the 
Technical Hazardous-Liquid Pipeline 
Safety Standards Committee is 
determined to be in the public interest in 
connection with the performance of 
duties imposed on the Department by 
law. In fact, the Hazardous Liquid 
Pipeline Safety Act of 1979 specifically 
requires the DOT to submit all proposed 
hazardous liquid pipeline safety 
standards to the Committee as part of 
the proceedings for the promulgation of 
such standards. 


13. Filing Date 


January 16, 1983—This is the effective 
date of the charter which will expire 2 
years from the date unless sooner 
terminated. 

Richard L. Beam, 

Associate Director for Pipeline Safety 
Regulation, Materials Transportation Bureau. 
[FR Doc. 83-1748 Filed 1-21-83; 8:45 am] 

BILLING CODE 4910-60-M 





Sunshine Act Meetings 


This section of the FEDERAL REGISTER 
contains notices of meetings published 
under the “Government in the Sunshine 
Act” (Pub. L. 94-409) 5 U.S.C. 
552b(e)(3). 


CONTENTS 


hiems 
Consumer Product Safety Commission 1 
Federal Communications Commission . 2,3 
Federal Deposit Insurance Corpora- 
tion 4 
Federal Mine Safety and Health 
Review Commission 
International Trade Commission 
National Transportation Safety Board.. 
Nuclear Regulatory Commission 
Occupational Safety and Health 
Review Commission..............cecssseseeee 


1 


CONSUMER PRODUCT SAFETY 
COMMISSION 


TIME AND DATE: 10 a.m., Wednesday, 
January 26, 1983. 


LOCATION: Third Floor Hearing Room, 
1111 18th Street, NW., Washington, D.C. 
status: Open to the Public: 
1. Voluntary Standards Procedures 
The staff and representatives from various 
voluntary standards organizations will 
brief the Commission on voluntary 
standards procedures. 
2. Fire Toxicity: Status 
The staff will brief the Commission on the 
status of the fire toxicity project. 


CONTACT PERSON FOR ADDITIONAL 
INFORMATION: Sheldon D. Butts, Office 
of the Secretary, 5401 Westbard Avenue, 
Bethesda, Maryland 20207; 301-492- 
6800. 


(S-102-83 Filed 1-20-83; 3:52 pm] 
BILLING CODE 6355-01-M 
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FEDERAL COMMUNICATIONS COMMISSION 
Deletion of Agenda Item From January 
20th Open Meeting 

January 17, 1983. 

The following item has been deleted 
at the request of the Office of the 
Chairman from the list of agenda items 
scheduled for consideration at the 
January 20, 1983 Open Meeting and 
previously listed in the Commission's 
Notice of January 13, 1983. 


Agenda, Item No., and Subject 

Common Carrier—6—Title: AT&T and the 
BSOCs (Resale and Sharing of Intrastate 
WATS Used for Completion of Interstate 
Communications). Summary: Satellite 
Business Systems (SBS) has filed a petition 
for a declaratory ruling by the Commission 
that the Bell System Operating Companies 
(BSOCs) should not refuse WATS 
connections within a state to carriers 
which intend to resell the service to 
endusers as a link in through interstate 
communications—despite any resale 
restrictions in the BSOCs’ intrastate WATS 
tariffs. Other non-Bell interstate carriers, 
including Western Union, MCI, ARINC, 
and several certificated interstate resale 
carriers, have filed comments in support of 
SBS's petition; ARINC and the resellers 
advocate that the ruling be framed so as to 
encompass restrictions on shared use—as 
well as resale—of WATS for intrastate 
distribution of interstate communications, 
whether by other common carriers or by 
private entities. AT&T (on behalf of the 
BSOCs), NARUC, and seversal state 
utilities commissions have filed in 
opposition. AT&T and NARUC urge the 
Commission to permit the BSOCs to 
continue to enforce resale and sharing 
restrictions on intrastate WATS used in 
interstate communications, until such time 
as the BSOCs shall have revised their 
intrastate WATS rates to be more usage- 
sensitive. ’ 


Issued: January 17, 1983. 
William J. Tricarico, 
Secretary, Federal Communications 
Commission. 
[S-98-83 Filed 1-20-83; 2:50 pm] 
BILLING CODE 6712-01-M 
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FEDERAL COMMUNICATIONS COMMISSION 


Deletion of Agenda Item From January 
20th Open Meeting 
January 17, 1983. 

The following item has been deleted 
at the request of the Private Radio 
Bureau from the list of agenda items 
scheduled for consideration at the 
January 20, 1983, Open Meeting and 
previously listed in the Commission's 
Notice of January 13, 1983. 


Agenda, Item No., and Subject 


Private Radio—6—Title: Nutice of Proposed 
Rule Making to provide for to use of 
facsimile by the maritime mobile service. 
Summary: The FCC will consider whether 
to adopt a Notice of Proposed Rule Making 
to include in its rules provisions permitting 
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use of the facsimile mode of 
communications between high seas vessels 
and the shore using frequencies between 2 
and 27.5 MHz. 


Issued: Janaury 17, 1983. 


William J. Tricarico, 

Secretary, Federal Communications 
Commission. 

{S-99-83 Filed 1-20-83; 2:50 pm] 

BILLING CODE 6712-01-M 
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FEDERAL DEPOSIT INSURANCE 
CORPORATION 


Agency Meeting 


Pursuant to the provisions of the 
“Government in the Sunshine Act” (5 
U.S.C. 552b), notice is hereby given that 
at 3:40 p.m. on Wednesday, January 19, 
1983, the Board of Directors the Federal 
Deposit Insurance Corporation met in 
closed session, by telephone conference 
call, to consider recommendations with 
respect to the initiation and conduct of 
cease-and-desist proceedings against 
four insured banks (names and locations 
of banks authorized to be exempt from 
disclosure pursuant to the provisions of 
subsections (c)(6), (c)(8), and (c)(9)(A)(ii) 
of the “Government in the Sunshine 
Act” (5 U.S.C. 552b(c)(6), (c)(8), and 
(c)(9)(A)(ii)). 

In calling the meeting, the Board 
determined, on motion of Chairman 
William M. Isaac, seconded by Director 
Irvine H. Sprague (Appointive), 
concurred in by Director C. T. Conover 
(Comptroller of the Currency), that 
Corporation business required its 
consideration of the matters on less than 
seven days’ notice to the public; that no 
earlier notice of the meeting was 
practicable; that the public interest did 
not require consideration of the matters 
in a meeting open to public observation; 
and that the matters could be 
considered in a closed meeting pursuant 
to subsections (c)(6), (c)(8), and 
(c)(9){A)(ii) of the “Government in the 
Sunshine Act” (5 U.S.C. 552b{c)(6), (c)(8), 
and (c)(9)(A)(ii)). 

Dated: January 20, 1983. 

Federal Deposit Insurance Corporation. 
Hoyle L. Robinson, 

Executive Secretary. 

[S-103-83 Filed 1-20-83; 4:02 pm] 

BILLING CODE 6714-01-M 
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FEDERAL MINE SAFETY AND HEALTH 
REVIEW COMMISSION 
January 19, 1983. 
TIME AND DATE: 10 a.m., Wednesday, 
January 26, 1983. 
PLACE: Room 600, 1730 K Street, NW.., 
Washington, D.C. 
STATus: Open. 
MATTERS TO BE CONSIDERED: The 
Commission will consider and act upon 
the following: 

1. Sellersburg Stone Co., Docket No. LAKE 


80-363-M, etc. (Issues include whether 
penalties assessed by ALJ are appropriate.) 


CONTACT PERSON FOR MORE 
INFORMATION: Jean Ellen (202) 653-5632. 
{S-97-83 Filed 1-20-83; 2:50 pm] 

BILLING CODE 6735-01-™ 


6 
INTERNATIONAL TRADE COMMISSION 


[USITC SE-83-05] 


TIME AND DATE: 2:30 p.m., Wednesday, 
February 2, 1983. 

PLACE: Room 117, 701 E Street, NW.. 
Washington, D.C. 20436. 

STaTus: Open to the public. 

MATTERS TO BE CONSIDERED: 

1. Agenda. 

2. Minutes. 

3. Ratifications. 

4. Petitions and complaints, if necessary. 

5. Investigation 701-TA-168 (Welded 
Carbon Steel Pipes and Tubes from the 
Republic of Korea)—briefing and vote. 

6. Investigations 701-TA-170, -171, and - 
173 (Certain Carbon Steel Products from the 
Republic of Korea)—briefing and vote. 

7. Any items left over from previous 
agenda. 


CONTRACT PERSON FOR MORE 
INFORMATION: Kenneth R. Mason, 
Secretary (202) 523-0161. 

(S-94-83 Filed 1-19-83 4:25 pm] 

BILLING CODE 7020-02-M 

7 

NATIONAL TRANSPORTATION SAFETY 
BOARD 


[NM-83-3] 


TIME AND DATE: 9 a.m., Tuesday, January 
25, 1983. 

PLACE: NTSB Board Room, 800 
Independence Ave., SW., Washington. 
D.C. 20594. 

STATUS: The first item will be open to 
the public. The last six items will be 
closed under Exemption 10 of the 
Government in the Sunshine Act 


MATTERS TO BE CONSIDERED: 

1. Highway Accident Report: Multiple- 
Vehicle Collision and Fire, Caldecott Tunnel, 
near Oakland, California, April 7, 1982, and 
Letters of Recommendation. 

2. Opinion and Order: Wendler v. 
Administrator, Dkt. 1-EAJA-SE-4887; 
disposition of applicant's appeal. 

3. Opinion and Order: Application of 
Catskill Airways, Inc., Stephen C. Low and 
Granville C. Bentley for attorney fees and 
expenses, NTSB No. 2-EAJA; disposition of 
appeal from denial of application. 

4. Order denying reconsideration: 
Administrator v. Cassie, Dkt. EA-1831; 
disposition of respondent's petition for 
reconsideration. 

5. Opinion and Order: Administrator v. 
Roach, Dkt. SE-5396; disposition of 
respondent's appeal. 

6. Opinion and Order: Administrator v 
Pollauf, Dkt. SE-5497; disposition of 
respondent's appeal. 

7. Opinion and Order on Interlocking 
Appeal: Administrator v. Aerospace 
Maintenance Co., Dkt. SE-4928; disposition of 
respondent's interlocking appeal. 


CONTACT PERSON FOR MORE 
INFORMATION: Sharon Flemming (202) 
382-6525. 

January 14, 1983. 

{S-95-83 Filed 1-20-83; 9:32 am] 

BILLING CODE 4910-58-M 
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NUCLEAR REGULATORY COMMISSION 
DATE: Week of January 24, 1983. 
PLACE: Commissioners’ Conference 


Room, 1717 H Street, NW., Washington, 


D.C. 

STATUS: Open. 

MATTERS TO BE DISCUSSED: Thursday, 
January 27: 

10:00 a.m. 

Discussion/Possible Vote on Procedures 
for Hearing on NFS-Erwin (Public 
Meeting} 

3:30 p.m. 

Affirmation/Discussion and Vote (Public 
Meeting}: 

a. Commission Review of Director's 
Decision Re Emergency Planning 
Deficiencies 

b. NFS Erwin Hearing: NRDC’s Request for 
DOE's Classified Information; Hearing 
Scope Issues; and Related Matters 

Friday, January 28: 
10:00 a.m 

Briefing on Staff Actions Regarding 
Uranium Mill Tailings Regulations 
(Public Meeting} 

ADDITIONAL INFORMATION: 
On January 17 the Commission voted 5-0 to 
hold Discussion of Possible Enforcement 
ction, held that day 
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On January 18 the Commission voted 3-0 
(Chairman Palladino and Commissioner 
Gilinsky not present) to hold Briefing on 
Implementation of Public Law 97-415, held 
that day. 


AUTOMATIC TELEPHONE ANSWERING 
SERVICE FOR SCHEDULE UPDATE: (202) 
634-1498. Those planning to attend a 
meeting should reverify the status on the 
day of the meeting. 


CONTACT PERSON FOR MORE 
INFORMATION: Gary Gilbert (202) 634- 
1410. 


January 18, 1983. 
Gary Gilbert, 
Office of the Secretary. 


[S-96-83 Filed 1-20-83; 10:09 am] 
BILLING CODE 7590-01-M 
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OCCUPATIONAL SAFETY AND HEALTH 
REVIEW COMMISSION 


TIME AND DATE: 10 a.m. on February 10, 
1983. 

PLACE: Suite 316, 1825 K Street, NW., 
Washington, D.C. 


STATUS: Because of the subject matter, it 
is likely that this meeting will be closed. 


MATTERS TO BE CONSIDERED: Discussion 
of specific cases in the Commission 
adjudicative process. 
CONTACT PERSON FOR MORE 
INFORMATION: Mrs. Patricia Bausell (202) 
634—4015. 

Dated: January 20, 1983. 
{S-100-83 Filed 1-20-83; 3:13 pm] 
BILLING CODE 7600-01-M 





10 


OCCUPATIONAL SAFETY AND HEALTH 
REVIEW COMMISSION 


TIME AND DATE: 10 a.m. on February 17, 
1983. 
PLACE: Suite 316, 1825 K Street, NW., 
Washington, D.C. 
STATUS: Because of the subject matter, it 
is likely that this meeting will be closed. 
MATTERS TO BE CONSIDERED: Discussion 
of specific cases in the Commission 
adjudicative process. 
CONTACT PERSON FOR MORE 
INFORMATION: Mrs. Patricia Bausell (202) 
634—4015. 

Dated: January 20, 1983 
(S~101-83 Filed 1-20-83; 3:13 pm] 
BILLING CODE 7600-01-M 
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OFFICE OF MANAGEMENT AND 
BUDGET 


implementation of Executive Order 
12372, intergovernmental Review of 
Federal Programs 


AGENCY: Intergovernmental Affairs 
Division and Associate Director for 
Management, Office of Management and 
Budget. 


ACTION: Notice of meeting. 


SUMMARY: Executive Order 12372, 
“Intergovernmental Review of Federal 
Programs,” was signed by President 
Reagan on July 14, 1982. Each agency, 
except HUD, is issuing a proposed rule 
or Notice in today's Federal Register for 
public comment on implementation of 


this Executive Order. HUD’s proposed 
rule will be published as soon as 
Congressional review, now in process, is 
completed. This Executive Order 


appears as an Attachment to this Notice. 


Notice is given that all interested 
parties are invited to participate in a 
meeting on implementation of E.O. 
12372. A meeting on this Order will be 
held in Washington, D.C. and one or 
more subsequent meetings. may be held 
in Washington, D.C. or elsewhere. 


Date, Time, and Location of Meeting 


The meeting will be held on March 2, 
1983 in Washington, D.C. Details will 
follow in the Federal Register as to time 
and place, as well as procedures for oral 
and written presentations. 
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FOR FURTHER INFORMATION CONTACT: 

For General Information on the 
Implementation of E.O. 12372, contact 
Winnifred M. Austermann, Office of 
the Deputy Associate Director for 
Intergovernmental Affairs, Office of 
Management and Budget, 726 Jackson 
Place, N.W., Room 10235, Washington, 
D.C. 20503, Phone: 202/395-3050. 

For information on individual agency 
proposals, contact the person listed in 
the appropriate agency document 
published elsewhere in today’s Federal 
Register. 


Dated: January 12, 1983. 


Harold I. Steinberg, 
Associate Director for Management. 


BILLING CODE 3110-01-M 
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Attachment 


Executive Order 12372—Intergovernmental Review of Federal Programs 


Note.—Executive Order 12372 was originally published in the Federal Register on July 16, 1982 
(47 FR 30959). 


By the authority vested in me as President by the Constitution and laws of the 
United States of America, including Section 401(a) of the Intergovernmental 
Cooperation Act of 1968 (42 U.S.C. 4231(a)) and Section 301 of Title 3 of the 
United States Code, and in order to foster an intergovernmental partnership 
and a strengthened federalism by relying on State and local processes for the 
State and local government coordination and review of proposed Federal 
a assistance and direct Federal development, it is hereby ordered as 
ollows: 


Section 1. Federal agencies shall provide opportunities for consultation by 
elected officials of those State and local governments that would provide the 
non-Federal funds for, or that would be directly affected by, proposed Federal 
financial assistance or direct Federal development. 


Sec. 2. To the extent the States, in consultation with local general purpose 
governments, and local special purpose governments they consider appropri- 
ate, develop their own processes or refine existing processes for State and 
local elected officials to review and coordinate proposed Federal financial 
assistance and direct Federal development, the Federal agencies shall, to the 
extent permitted by law: 


(a) Utilize the State process to determine official views of State and local 
elected officials. 


(b) Communicate with State and local elected officials as early in the program 
planning cycle as is reasonably feasible to explain specific plans and actions. 


(c) Make efforts to accommodate State and local elected officials’ concerns 
with proposed Federal financial assistance and direct Federal development 
that are communicated through the designated State process. For those cases 
where the concerns cannot be accommodated, Federal officials shall explain 
the bases for their decision in a timely manner. 


(d) Allow the States to simplify and consolidate existing Federally required 
State plan submissions. Where State planning and budgeting systems are 
sufficient and where permitted by law, the substitution of State plans for 
Federally required State plans shall be encouraged by the agencies. 


(e) Seek the coordination of views of affected State and local elected officials 

‘in one State with those of another State when proposed Federal financial 
assistance or direct Federal development has an impact on interstate metro- 
politan urban centers or other interstate areas. Existing interstate mechanisms 
that are redesignated as part of the State process may be used for this 
purpose. 


(f) Support State and local governments by discouraging the reauthorization or 
creation of any planning organization which is Federally-funded, which has a 
Federally-prescribed membership, which is established for a limited purpose, 
and which is not adequately representative of, or accountable to, State or 
local elected officials. 


Sec. 3. (a) The State process referred to in Section 2 shall include those where 
States delegate, in specific instances, to local elected officials the review, 
coordination, and communication with Federal agencies. 
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(b) At the discretion of the State and local elected officials, the State 
iy exclude certain Federal programs from review and comment. 
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OFFICE OF MANAGEMENT AND 
BUDGET 


State Plans Eligible for Modification 
Under Executive Order 12372 


Section 2(d) of Executive Order 12372 
directs Federal agencies to “allow” 
states to simplify or consolidate existing 
Federally required State plans and, 
where permitted by law, to “encourage” 
states to substitute their own plans for 
Federally required state plans. 

State plans required by the 
Federal Government that are eligible for 
modification {i.e., simplification, 
consolidation, or substitution) under the 
Order are listed below. The Federal 
Government is willing to consider other 
state plans for eligibility for 
modification under this section. 

Dated: January 12, 1983 
Harold I. Steinberg, 


Associate Director for Management. 


— — 


ame 
Agency | CEDA Program title 


| Food Distribution. 
| Special Supplemental Food Pro- 
gram for Women, Infants and 
Children (WIC) 
10.559 | Summer Food Service Program 
for Children. 


Agriculture 


for Child Nutrition. 
10.564 | Nutrition Education and Training 
Program. 
10.565 Commodity Supplemental Food 
| Program. 
84.002 | Adult Education—State Adminis- 
| tered Programs. 


| 
‘| 
| 
| 
10.560 | State Administrative Expenses 
| 
| 
| 
| 


Interior 


WUSHCE........0000sse0e00} 





| 81.052 


| Handicapped Preschool and 
| School Programs. 
| Public Library Services. 
interlibrary Cooperation 
Vocational Education—Basic 
| Grants to States 
Vocational Education—Consum- 
er and Homemaking Educa- 
tion 
Vocational Education—Program 
improvement and Supportive 
Services 
Vocational 
Programs for the 
taged 
Vocational Education—State 
Planning and Evaluation 
| Rehabilitation Services—Basic 
Support 
State Energy Conservation 
| Weatherization Assistance for 
Low-income Persons. 
Suppiemental State 
Conservation. 
Energy Conservation for institu- 
tional Buildings 
| Administration on Deveiopmen- 
| tal Disabilities—Basic Support 
| and Advocacy Grants. 
| Special Programs for the 
Aging—Titie li, Paris A and 
B—Grants for Supportive 
Services and Senior Centers. 
Special Programs for the 
Aging—Title tli, Part C—Nutri- 
tion Services 
Child Welfare Services—State 
| Grants, 
| WIN. 
Adoption Assistance 
| Abandoned Mine Land Recla- 
mation Program 
| Fish Restoration. 


Education—Special 
Disadvan- 


Energy 


! Wildiife Restoration. 


| Outdoor Recreation—Acquisi- 
| tion, Development and Pian- 
ning. 

| Historic Preservation Grants-in- 


Aid. 
| Juvenile Justice and Delinquen- 
| cy Prevention—Atiocation to 
States. 








Labor 
Transportation 


| 83.503 


Program title 


| Juvenite Justice and Delinquen- 
cy Prevention—Special Em- 
phasis and Technical Assist- 
ance 
Employment Service. 
| Local Rail Service Assistance 
| State and Highway Community 
| Safety. 
Gas Pipeline Safety 
Air Pollution Control Program 
Grants. 
Water Pollution Controi—State 
and interstate Program 
Grants 
Water Quality Management 
Planning. 
State Public Water System Su- 
pervision Program Grants. 
Stete Underground Water 
Source Protection Program 
Grants 
Construction Management As- 
sistance Grants. 
Hazardous Waste Management 
Financial Assistance to 
States 
Environmental Protection Con- 
| solidated  Grants—Program 
Support 
Pesticides Enforcement Pro- 
gram Grants. 
oo Pesticides Applicator Certifica- 
| tion and Training. 
Emergency Management Assist- 
ance. 
| State Disaster 
Grants. 
83.506 | Earthquake and Hurricane Loss 
| Study and Contingency Pian- 
ning Grants. 


83.505 Preparedness 


| 83.516 | Disaster Assistance: Two Sub- 


| Pprograms— 

| 1. Temporary Housing (if the 
| State assumes operational re- 
| sponsibility); 

| 2. Individual and 
| Grants. 


Famity 


—EE 


“1 CFDA= = Catalog of Federal Domestic Assistance. 


[FR Doc. 83-1662 Filed 1-21-83; 8:45 am] 
BILLING CODE 3110-01-M 
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DEPARTMENT OF AGRICULTURE 
Office of the Secretary 
7 CFR Part 3015 


intergovernmental Review of 


Department of Agriculture Programs 
and Activities 


AGENCY: Department of Agriculture 
(USDA). 
ACTION: Proposed rules. 


summary: This document proposes to 
rescind and subsequently reserve 
section 3015.203, “OMB Circular A-95" 
by adding a new subpart V in order to 
implement Exceutive Order 12372, 
“Intergovernmental Review of Federal 
Programs.” It applies to Federal 
financial assistance and direct Federal 
development programs and activities of 
the Department of Agriculture. 
Exceutive Order 12372, and these 
proposed regulations, are intended to 
replace the intergovernmental 
consultation system developed under 
Office of Management and Budget 
(OMB) Circular A-95. They provide for a 
new, more effective, intergovernmental 
consultation system. Under the Order 
State and local elected officials, not the 
Federal government will determine what 
Federal programs and activities to 
review and the procedures by which the 
review will take place. 


DATE: Comments must be received on or 
before March 10, 1983. 

aAppress: Interested persons should 
submit comments to Lyn Zimmerman, 
Office of Finance and Management, 
USDA, Room 10-A, Administration 
Building, Washington, D.C. 20250. 
Comments will be available for 
inspection at the above address from 
9:00 a.m. to 5:00 p.m., Monday through 
Friday. 

FOR FURTHER INFORMATION CONTACT: 
Larry Wilson, Deputy Director, Office of 
Finance and Management, USDA, Room 
143-W, Administration Building, 
Washington, D.C. 20250 (telephone (202) 
447-7557). 

SUPPLEMENTARY INFORMATION: 


Classification 

This proposed action has been 
reviewed under Executive Order 12291 
and it has been determined that this is 
not a major rule. 


Regulatory Analysis 


Although this proposal will directly 
affect recipients of Federal assistance 
from agencies administered by the 
Department of Agriculture, this proposal 
does not involve a substantial issue of 
fact or law, and it is unlikely to have a 


substantial or major impact on the 
Nation’s economy or large numbers of 
individuals or businesses. There will be 
no major increase in costs or prices for 
consumers, individuals, industries, 
Federal, State, or local government 
agencies, or geographic regions. 
Additionally, the Assistant Secretary for 
Administration certifies that it will not 
have a significant economic impact on a 
substantial number of small entities, as 
defined in the Regulatory Flexibility Act, 
Pub. L. 96-354 (5 U.S.C. 601). This 
proposed rule is not subject to section 
3504(h) of the Paperwork Reduction Act, 
since it would not require the collection 
or retention of information. 


Background 


For many years, consultation between 
State and local officials and Federal 
agencies concerning Federal programs 


-and activities has taken place through 


an elaborate regulatory and 
organizational framework created under 
OMB Circular A-95. The A-95 system 
required State and local governments to 
follow prescribed review procedures 
and to review specified Federal 
programs, regardless of the 
circumstances affecting particular State 
and local governments. This system also 
required review of Federal programs by 
State and local agencies without regard 
to the priorities of their elected 
leadership. The A-95 process became 
highly bureaucratic, burdensome, and 
costly. States and localities had to 
process too much paperwork, and, as a 
result, the impact of substantive 
comments was sometimes lost. A 
network of State and area 
clearinghouses was created to manage 
this paperwork. State and local elected 
officials found it difficult to exert 
significant influence on Federal 
decisions through this system, and 
Federal agencies found the system a 
cumbersome method of obtaining 
information about, and responding 
appropriately to, State and local 
concerns. 

On July 14, 1982, President Reagan 
signed Executive Order 12372, 
“Intergovernmenta! Review of Federal 
-rograms.” The Order directs the 
revocation of Circular A-95, and 
s for a new, more effective, 
intergovernmental consultation system 
that is consistent with the President's 
policies concerning Federalism and 
regulatory relief. Under the Order, 
States and localities will take the 
initiative for establishing review 
procedures and priorities. State and 
local elected officials, not the Federal 
Government, will determine, within the 
scope of the Order, which Federal 
programs and activities to review and 


prov 


the procedures by which the review will 
take place. When State and local 
elected officials bring their concerns to a 
Federal agency's attention through this 
process, the agency will have to make 
efforts to accommodate the concerns, 
and, if it does not accommodate them, 
explain why not. This “accommodate or 
explain” provision gives greater weight 
to State and local views than Circular 
A-$5 did. In addition, States will have 
the opportunity, to the extent permitted 
by law, to simplify, consolidate, or 
substitute Federally required State 
plans. 

Across the whole range of Federal 
programs and activities, the Federally 
required procedures for consultation 
under Circular A-95 created a 
substantial regulatory burden. The 
Executive Order's system of 
consultation will significantly reduce 
that burden, as well as opening 
opportunities for States to reduce 
administrative burdens in Federal 
programs requiring State plans. In 
contrast to the A~95 system, which 
relied heavily on clearinghouses, 
planning organizations, and other bodies 
which are not elected by the 
jurisdictions they serve, the Order, 
consistent with the President's 
Federalism policy, emphasizes the role 
of elected State and local officials. 


OMB Guidance to States 


In order to assist States as they begin 
their work in implementing the Order, 
OMB on or before today wrote to each 
State concerning the establishment of an 
official State process. This letter will be 
reproduced in the Federal Register in the 
next few days. This letter explains the 
role of the “single point of contact.” A 
“single point of contact” is the one office 
or official in a State that transmits the 
result of the State review and 
coordination with recommendations that 
differ from this Federal proposal to the 
Department and other Federal agencies 
and to which the Department directs 
official communications (e.g., 
explanations of nonaccommodation) to 
the State under the Order. A State may 
have as few or as many entities as it 
chooses to perform review and 
coordination, and to conduct 
discussions with the Department. 
However, there should be only on point 
of contact to officially transmit 
recommendations for chenge to all 
Federal! agencies under the Order. It is 
up to the State whether the single point 
of contact plays a substantive role with 
respect to the State’s views, or simply 
acts as a focal point for official 
communications, 
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It is also worth emphasizing that 
States are not required to adopt an 
official State process at all. However, 
after final rules implementing the Order 
become effective (they will be published 
on or about April 30, 1983), the existing 
Federal A-95 consultation regulations 
will no longer be in effect. Other 
existing statutory consultation 
requirements are not affected by this 
proposed rule. An inventory of these 
existing requirements will be available. 

This Department and other Federal 
agencies have the basic responsibility of 
ensuring that their programs and 
activities are carried out in conformity 
with the Order's provisions. OMB will 
have general government-wide oversight 
responsibility for the implementation of 
the Order, but will not attempt to 
exercise any day-to-day, operational 
control of agency actions. Nor will OMB 
act as a forum for “appeals” of agency 
actions by non-Federal parties. 


Development of Proposed Regulations 


If the objectives of the Executive 
Order are to be met, Federal agencies 
must ensure that they deal with State 
and local elected officials in a consistent 
and understandable way. To this end, 
the Federal agencies affected by the 
Order have worked together to make 
common policy decisions and, to the 
extent feasible, to draft common 
regulatory language. The agencies 
involved chose an approach that 
minimizes the imposition of regulatory 
requirements on non-Federal parties. 
For the most part, these proposed 
regulations will spell out the 
Department's obligations and 
procedures in response to the views 
expressed by State and local elected 
officials. A paper discussing the policy 
decisions made by the agencies and 
OMB was made available to the public 
in December (See 47 FR 57369, 
December 23, 1983). Following the close 
of the comment period, the agencies will 
again work together with the aim of 
promulgating final rules that are 
substantially consistent with one 
another. It is the Federal Government's 
intention that there will be no further 
rulemaking with respect to this 
Executive Order. 

The Executive Order mandates the 
implementation of final regulations by 
April 30, 1983. It will not be possible to 
have an adequate comment period and 
meet this deadline if the normal 30-day 
delay between the publication date of a 
final rule and its effective date is 
observed. Consequently, the Department 
proposes to make the final rule effective 
immediately upon its publication on 
Aprtil 30. 


Removal of Regulations Implementing 
OMB Circular A-95 


In connection with this proposed 
rulemaking, the Department is proposing 
to rescind § 3015.203, its existing 
regulations implementing former OMB 
Circular A-95. Executive Order 12372 
directed OMB to revoke the Circular 
itself, and the OMB directive revoking 
the Circular told Federal agencies to 
leave their A-95 regulations in place 
only until new regulations implementing 
the Order were promulgated on April 30, 
1983. Regulations and directives 
promulgated by individual USDA 
Agencies will be propose for removal by 
each Agency simultaneously with this 
proposed rulemaking. Final rules 
carrying out the removal will be 
published on or about April 30, 1983, in 
conjunction with the Department's final 
rule implementing Executive Order 
12372. 


Section-by-Section Analysis 


Section 3015.301 What is the purpose 
of this subpart? 


This section briefly states the purpose 
of the regulations, which is to implement 
Executive Order 12372 and foster and 
improved system of intergovernmental 
consultation. 

Subsection (c) states the important 
point that the Order, and these 
regulations, are intended only to 
improve the Department's internal 
management of its consultation with 
Staite and local governments. Neither the 
Order nor these regulations are intended 
to create any right of judicial review of 
the Department's action. For example, it 
is not intended that a State or local 
government would have the right to sue 
the Department because the Department 
failed to explain a nonaccommodation 
of a State recommendation. 


Section 3015.302 What definitions 
apply to this subpart? 


This section defines several terms. 
used frequently in the proposed rule. 
“Department” means the Department of 
Agriculture. “Order” means Executive 
Order 12372. “Secretary” means the 
Secretary of Agriculture or an official or 
employee of the Department acting 
under a delegation of authority from the 
Secretary. This does not mean that there 
must be a new, specific, formal 
delegation pertaining to Executive Order 
12372. An official who has existing 
authority to act concerning a program or 
activity under a delegation could act 
under the Order concerning that 
program or activity. “State” means any 
of the 50 States, the District of 
Columbia, the Commonwealth of Puerto 
Rico, the Commonwealth of the 
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Northern Mariana Islands, the U.S. 
Virgin Islands, Guam, American Samoa, 
and the Trust Territory of the Pacific 
Islands. The definition of “State” means 
that the District of Columbia, Puerto 
Rico, and the other jurisdictions 
mentioned may create an official 
consultation process and consult with 
Federal agencies on the same basis as 
each of the 50 States. 

In addition to these definitions, three 
other terms—simplify, consolidate, and 
substitute—are defined in § 3015.309, 
State Plans. Several other terms 
appearing in the Order are not defined 
in this section, but are used in the 
regulation in a way that makes their 
operational meaning clear (e.g., 
accommodate and explain in 
§ 3015.307). 


Section 3015.303 What programs and 
activities of the Department are subject 
to this subpart? 


The intent of the Order is that State 
and local elected officials should have 
the opportunity to consult with Federal 
agencies under the Order concerning as 
many Federal programs and activities as 
they wish. Subsection (a) provides that 
the Department will publish a Federal 
Register notice, in conjunction with the 
publication of its final Executive Order 
12372 rule, listing the programs and 
activities that are subject to the Order. 
Updated lists will be published when 
necessary in order to let States know 
which of the Department's programs and 
activities they may choose to cover. 

The attachment to this preamble 
contains a list of Federal financial 
assistance and direct development 
programs and activities that the 
Department proposes to exclude from 
coverage under the Order. The reason 
for each proposed exclusion is also 
listed. The Department seeks comments 
on the proposed exclusions. After 
promulgation of the final rules, if the 
Department wants to exclude new or 
additional programs or activities from 
coverage under the Order, it will publish 
a Federal Register notice requesting 
comment on the proposed exclusions. 

At this time, States should assume 
that all the Department's other Federal 
financial assistance and direct Federal 
development programs will be subject to 
the Order. Of course, activities and 
programs that clearly are neither 
Federal financial assistance nor direct 
Federal development (e.g., procurement 
by the Department) are not subject to 
the Order. Also, the Order and these 
regulations do not apply to proposed 
regulations, legislation, budget 
formulation, or classified programs or 
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activities where formal consultation 
would endanger National security. 
Even if a program or activity is 
excluded from the consultation system 
established by the Order, State and 
local officials would still have an 
opportunity to have their views 
considered by the Department. Indeed, 
statutory requirements for consultation, 
such as section 401(b) of the 
Intergovernmental Cooperation Act of 
1968 (42 U.S.C. 4231{b)), require Federal 
agencies to consider the views of State 
and local governments. Many of the 
Department's program statutes have 
their own consultation requirements, 
and the Department will, of course, 
comply with all existing or future 
statutory requirements of this kind. 
However, the Department is not 
obligated to follow the provisions of the 
Order and these regulations with respect 
to excluded programs and activities. 
Subsection (b) simply states the 
Secretary's obligation, to the extent 
permitted by law, to use a State’s 
official process to determine official 
views of State and local officials. This 
obligation, which derives directly from 
the Order, extends only to programs and 
activities subject to the Order which a 
State has selected for coverage under 
§ 3015.304 of these regulations. Should 


the Department fail to utilize the official 
State process, concerns should be raised 
with the Secretary. 


Section 3015.304 What are the 
Secretary’s general responsibilities 
under the Order? 


This section incorporates the most 
important portions of Executive Order 
12372 into the Department's regulation, 
emphasizing the Department's 
obligations under the Order. The 
mechanisms by which the Department 
will carry out many of these general 
obligations are developed further in 
other sections of the rule. For example, 
subsection (b)(4) of this section is 
further elaborated in § 3015.309 
concerning State plans. 

Subsection (b)(2) means the 
Department is obligated to make efforts 
to ensure that information on proposed 
actions or decisions of the Department 
is available to the States in sufficient 
time to be able to exert meaningful 
influence on the Department's course of 
action. For example, the Department 
would make sure that the State learned 
of draft assistance announcements 
including decision criteria, proposed 
Federal development project decisions, 
and so forth, in time to make a 
meaningful response. 


Section 3015.305 What procedures 
apply to a State’s Choice of programs 
under the Order? 


States may choose to consult with the 
Department under the Order concerning 
any of the Department’s programs and 
activities that the Department's Federal- 
Register notice on or about April 30, 
1983, and consequently, lists as subject 
to the Order. However, these regulations 
do not require States to consult with the 
Department concerning any particular 
program or activity. This is an important 
distinction between the Order's 
consultation policy and the system 
established under Circular A-95, which 
gave States no discretion concerning 
program selection. Under the Order, 
each State may choose whether to use 
the consultation system with respect to 
any particular program or activity. This 
gives States increased flexibility to 
determine how best to allocate their 
resources. For example, many programs 
have existing statutory consultation 
systems. If a State decides that an 
existing consultation system is 
adequate, the State might choose not to 
cover the program under its E.O. 12372 
process, thereby avoiding duplication 
and saving resources for use on other 
programs. A State also might want to 
decline to cover a program which has 
only minor effects on the State and its 
people. 

The Department emphasizes that the 
choice of whether to cover a particular 
program or activity listed in the 
Department's Federal Register notice is 
entirely up to each State. While the 
Department will be happy to discuss 
with States the most effective ways of 
carrying out consultation concerning its 
programs and activities, the Department 
will not attempt to constrain the State’s 
discretion with respect to program 
selection. 

Subsection (a) of this section sets out 
a purely administrative requirement 
pertaining to program selection. The 
State must notify the Secretary of the 
programs and activities it chooses to 
cover. When it first establishes its 
official process, the State can meet this 
requirement by sending to OMB, along 
with other information required to 
establish the process, a list of the 
Federal programs and activities it 
wishes to cover. OMB will inform each 
Federal agency of the programs and 
activities that the State has chosen to 
cover. Subsequently, the State should 
send all program coverage information 
(additions, deletions, other changes) 
directly to the Department. This 
information will enable the 
Department’s personnel who work on a 
particular program or activity to know 


which States they must consult with 
under the provisions of the Order. 

Subsection (b) provides that, once a 
State has established a process and 
made its program selections known to 
the Department, the Department will use 
the State’s process concerning the 
programs and activities selected by the 
State as soon as feasible. While the 
Department will make every effort to 
use the State’s process, there may be 
situations, on individual programs or 
projects, where the Department may not 
be able to do so for a time. The 
Department wil! make determinations 
concerning when to begin using the 
State’s official process on a case-by- 
case basis and will let the States know 
when it will start to use the State 
process. 

Subsection (c) provides that the 
Department may establish deadlines for 
changes by States in the program 
selection choices. A State may add or 
delete a program or activity from those 
it wishes to cover under the Order at 
any time. However, in order for 
meaningful consultation to occur under 
the Order, the Department may need a 
certain amount of “lead time” before it 
can adapt its procedures to the changed 
circumstances. For this reason, the 
Department may find it necessary to 
establish deadlines for program 
selection changes. These deadlines 
would simply be notifications to the 
States that, for example, if they wished 
to have consultation under the Order 
begin with respect to a particular 
program on a given date, they would 
have to inform the Department of their 
program selection change a certain time 
(e.g., 30 days, 45 days) prior to that date. 


Section 3015.306 How does the 
Secretary give States an opportunity to 
comment on proposed Federal financial 
assistance and direct Federal 
development? 


Subsection (a) points out that the 
Order would apply not only to 
comments prepared pursuant to the 
official State process, but also to 
comments formulated by loca! elected 
officials to whom the State’s 
consultation role has been delegated in 
specific instances. Section 3(a) of the 
Order permits States to delegate, to 
local elected officials in specific 
instances, the review, coordination, and 
communication with Federal agencies 
that normally take place under the State 
process. This means that States may 
choose not only which programs and 
activities to cover but also who within 
the State has the opportunity to carry 
out the consultation. States have 
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complete discretion concerning 
delegation of their consultation role. 

For example, a State could delegate to 
a single mayor the State’s consultation 
role with respect to a project occurring 
in his or her city. The State could 
delegate all consultation under a 
particular program to officials of the 
local governments whose jurisdictions 
are affected by projects under the 
program. The State could delegate its 
consultation role for a particular 
program to local elected officials in 
cities above 250,000 population but not 
to local officials in smaller jurisdictions, 
or vice versa. In any case of delegation, 
the local official to whom the State’s 
consultation role is delegated stands in 
the shoes of the official State process 
with respect to the Department. For 
example, efforts by the Department to 
reach a negotiated solution with the 
local official will be pursued directly 
with the official, not with the State 
itself. 

The local official to whom the State’s 
consultation role had been delegated 
would not send his or her comment 
directly to the Department. Rather, the 
official would send the comment to the 
Department through the State single 
point of contact. The Department would 
work with the local official in attempting 
to reach an accommodation, but if 
efforts at accommodation were 
unsuccessful, the Department would 
explain the nonaccommodation to the 
single point of contact. Routing the 
delegated comment through the State 
single point of contact would alert the 
Department to the fact that the local 
official’s comments should be dealt with 
under the provisions of the Order and 
make unnecessary a separate 
communication from the State to the 
Department informing the Department 
that the comment was an official 
comment of the State. 

Section 2({b) of the Order requires 
Federal agencies to communicate with 
State and local elected officials as early 
in the program planning cycle as is 
reasonably feasible to explain specific 
plans and actions. Subsection (b) 
incorporates this provision of the Order 
into these regulations. What the 
requirement means is that the 
Department is obligated to make efforts 
to ensure that States infomation on 
proposed actions or decisions of the 
Department is available to the States in 
sufficient time to exert meaningful 
influence on the Department's course of 
action. For 2xample, the Department 
would make sure that the State learned 
of draft assistance announcements 
including decision criteria proposed 
Federal development project decisions, 


and so forth, in time to make a 
meaningful response. 

It is difficult to specify, in advance, 
the precise timeframes that will 
implement the Order’s notification 
requirement for the Department's widely 
varied programs and activities. 
However, subsection (c) states that, as a 
general rule, States choosing to cover a 
particular program or activity will have 
at least 30 days (45 days in the case of 
interstate situation) to comment on 
proposed Federal financial assistance or 
direct Federal development before the 
Department commits itself to a given 
course of action. The Department, on a 
case-by-case basis, may allow a shorter 
period for comment if unusual 
circumstances make the shorter period 
necessary. Among the kinds of unusual 
circumstances that might necessitate a 
shorter comment period are an 
emergency, the necessity to make a 
grant or cooperative agreement decision 
before the end of a fiscal year, or a 
statutory deadline. s 

In order to meet the Order's objective 
of ensuring States a meaningful 
opportunity to influence decisions by the 
Department, the Department may need 
to establish deadlines or timeframes in 
nonregulatory program specific 
announcements for comment on 
particular actions or types of actions. 
Consequently, as provided in subsection 
(d), the Department may define, for its 
varying programs and activities, the 
length of comment periods and the 
starting point from which comment 
periods would begin to run. States and 
localities would still have at least 30 
days to comment (45 days in interstate 
situations), except under unusual 
circumstances. For example, timeframes 
may differ among different types of 
programs (e.g., one-year grants, multi- 
year grants, direct development projects, 
permits), for different stages of the same 
program (e.g., first application, renewal), 
or at different times (e.g., end of fiscal 
year, deadline for quarterly 
apportionment). 

In some of the Department's programs, 
a basic decision to go forward with a 
project may be the key decision that 
determines a subsequent course of 
action by the Department. Once the 
initial decision is made, the Department 
has little discretion with respect to the 
subsequent decisions. The Department 
could inform States of the key decision 
points on which their comments are 
essential if the States are to have a 
meaningful role in influencing the 
Department’s decision. 

In most financial assistance programs, 
a State, local, or private agency applies 
to the Department for a grant or 
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cooperative agreement or otherwise 
seeks Departmental approval for 
financial assistance to be provided. In 
order to receive notification of 
applications for financial assistance 
from the Department, the State should 
work with applicant organizations to 
ensure that applications are provided to 
the State in a timely manner. If it 
becomes necessary, the Department 
may establish requirements in 
nonregulatory program specific 
announcements for applicants to submit 
copies of their application to the State. 

In order to ensure timely completion 
of Federal decisionmaking, the 
Department may require States to 
complete their reviews of applications 
and to submit their comments to the 
Secretary by a certain date. The intent 
of this provision is to prevent undue 
delays in Federal decisions affecting the 
State. A similar provision in subsection 
(d)(3), permits the Secretary to establish 
deadlines in nonregulatory program 
specific announcements for State review 
of the Department’s direct development 
activities. 

Subsection (e) makes an important 
point with respect to the way that 
communications between States and the 
Department would work. Under the 
Order, a State may organize the 
mechanics of its consultation process 
any way it chooses. However, in order 
to ensure that communications between 
the Department and the official State 
process flow efficiently, the Department 
strongly encourages States to establish a 
“single point of contact” for State 
communications with Federal agencies. 
Channeling communications from the 
States to Federal agencies and from 
agencies back to the State through a 
single point has obvious benefits from 
the point of view of administrative 
simplicity. In addition, it will enable the 
Department to know which 
communications to treat as official 
under the provisions of the Order. The 
Department needs a means of separating 
the letters from State and local elected 
officials to which it will respond through 
normal correspondence channels from 
those letters to which it must respond 
under the provisions of the Order. 
States’ use of a single point of contact 
will permit the Department to make this 
necessary administrative distinction. 

In the absence of a State process, or 
with respect to a program that a State 
has not selected for coverage, the 
Department will work with the State in 
a manner which is consistent with 
existing legal requirements. The 
provisions of the Order and these 
regulations will not apply, however. 





The proposed regulation would not 
impose any constraints on the content of 
comments that States send to the 
Department. However, the Department 
would strongly encourage commenters 
under the Order to follow three policies 
which are important for the efficient 
operation of the Order's consultation 
system. 

First, comments should address 
statutes, regulations, and other 
requirements governing a specific 
program or decision. Often, the 
Department is required to make a 
decision on certain statutorily 
established factors. In other cases, the 
Department, through regulation or 
guidance, has established 
decisionmaking criteria for various 
actions. It is unlikely that the 
Department would be able to 
accommodate concerns that do not 
address these requirements and 
standards, or which are not relevant to 
the decisionmaking process. In order to 
have meaningful influence on the 
Department's decisions, comments must 
be relevant to the factors on which the 
Department bases its decisions. For 
example, if a Department's standards 
call for a decision to be made at a 
certain stage only on the technical 
merits of financial assistance proposals, 
before consideration is given to costs, 
the Department could not accommodate 
a State comment addressing costs 
during the technical review. 

Second, States can assist the 
Department's implementation of the 
Order by clearly specifying the 
magnitude of the State’s concerns. 
Often, it may be difficult for the 
Department to tell whether a State is 
firmly recommending a given course of 
action, has a mild preference for or 
reservation about the action, or is 
simply seeking clarification of the 
Department’s position. For example, if a 
State wants the Department to recognize 
the State’s priorities, accept only a 
modified financial assistance 
application, or deny a financial 
assistance application, it would be very 
helpful if the State identified its position 
as Clearly as possible. The Order directs 
Federal agencies to make efforts to 
accommodate State concerns. The. 
Department's ability to do so 
successfully is dependent, to a 
significant degree, on the clear 
articulation of concerns by the States. 

Third, the Department may not be in a 
good position to accommodate State and 
local concerns unless the State speaks 
with one voice in its comments. The 
Department recognizes that different 
State and local officials and agencies 
may not always agree among 


themselves concerning the course of 
action the Department should follow. 
The single point of contact should 
reconcile conflicting views before 
transmission to avoid the Department's 
having to seek clarification concerning” 
which set of views the State wants the 
Department to accommodate. The 
process will work much better if the 
Department receives a single set of 
comments. 


Section 3015.307 How does the 
Secretary make efforts to accommodate 
State and local concerns? 


Subsection (a) provides that when a 
State comments to the Department 
under the Order, the Department has 
three choices. The Department can 
accept the State’s comments (i.e., do as 
the State recommends). Second, it can 
reach a mutually agreeable solution with 
the State. This solution can differ from 
the original State position on the matter. 
Third, if the Department cannot accept 
the State’s comments or reach a 
mutually agreeable solution, the 
Department is obligated to give the State 
a timely, simple explanation of the 
Department’s reasons for not doing so. 
While the Department is not required to 
accept the State’s comments or to begin 
discussions toward another solution, the 
Department does have an obligation to 
provide a simple explanation of its 
decision. 

Normally, the explanation could take 
any form which adequately 


‘ communicates the Department's reasons 


for its decision to the State. A telephone 
call, a meeting, or a letter would perform 
this function. The Department has the 
discretion to choose the most 
appropriate means of communicating 
the explanation in each case. The 
explanation is made by a designee of 
the Seretary. 

There is one exception to the 
Department's descretion to chcose the 
means of communicating the 
explanation. As subsection (a)(3)(ii) 
provides, the Governor of the State may 
request, in advance of the time the 
explanation is made or after it is 
communicated to the single point of 
contact, that an explanation of 
nonaccommodation be made in writing. 
When it receives such a request from a 
Governor, the Department's explanation 
will be in a letter. 

Subsection (a)(3)(iii) spells out the 
role of the single point of contact in 
receiving explanations from the 
Department. The Department will direct 
all such explanations to the single point 
of contact in each State that has one. 
This is true even where accommodation 
discussions have occurred between the 
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Department and another party in the 
State. 

Subsection (b) concerns safeguards to 
ensure that the interests of States are 
protected in nonaccommodation 
situations. Subsection (b)({1} provides 
that a nonaccommodation explanation 
will state that the Department will not 
implement its decision until ten days 
after the single point of contact receives 
the explanation except as provided in. 
subsection (b)(2). This waiting period is 
intended to permit States to respond to 
the Department in cases of 
nonaccommodation before the 
Department has awarded a grant or 
cooperative agreement, begun 
construction of a facility, or otherwise 
irrevocably carried out the decision. In a 
case in which the Department has 
provided a verbal explanation of a 
decision to the single point of contact, 
and the Governor subsequently has 
requested a written explanation, the ten 
day period will start to run from the date 
of the original explanation to the single 
point of contact. 

Subsection (b)(2) recognizes that there 
will be some situations in which the 
Department cannot observe the ten-day 
waiting period. These unusual 
circumstances could include, for 
example, a statutory deadline, 
emergency, or end of a fiscal year 
situation that may make it infeasible for 
the Department to wait ten days before 
implementing its decision. In a situation 
where the Department cannot observe 
the waiting period, the Secretary or a 
designee of the Secretary at a higher 
level than the official responsible for 
making the original decision will review 
the decision before the 
nonaccommodation explanation is made 
and before the Department implements 
the decision. The nonaccommodation 
explanation will include the 
Department’s reasons for determining 
that the ten-day waiting period is not 
feasible. 


Section 3015.308 What are the 
Secretary's obligations in interstate 
situations? 


In some cases, action taken by the 
Department in Federal financial 
assistance and direct Federal 
development programs may have an 
impact on interstate areas. In these 
situations, the Department has certain 
additional obligations. First, the 
Department must identify its direct 
Federal development or Federal 
financial assistance actions or decisions 
that have an impact on interstate areas. 
Having done so, the Department must, 
as provided in subsection (b), notify the 
potentially affected States, whether or 
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not they have established an official 
State process under the Order. Except in 
unusual circumstances (e.g., 
emergencies, financial assistance 
awards at the end of the fiscal year), the 
Department must provide the affected 
States an opportunity for comment of at 
least 45 days before the Department 
commits itself to a course of action. The 
increase in the minimum comment 
period from 30 to 45 days in interstate 
situations allows extra time for States to 
coordinate among themselves before 
providing views to the Department. 

The Department, obviously, cannot 
require States to coordinate with each 
other on proposed Federal assistance or 
direct development having an impact on 
an interstate area. However, the 
Department strongly encourages each 
affected State to share its comments 
with and obtain the views of other 
affected States, using the other State’s 
single point of contact, if there is one, or 
an approporiate State official if there is 
not a single point of contact. The 
Department encourages States to 
reconcile differences where they exist, 
so that the States can present the 
Department with a unified position. If 
the affected States provide the 
Department with conflicting 
recommendations, the Departmemt will, 
with respect to States that have 
established a process under the Order, 
accommodate recommendations to the 
extent possible and explain its 
nonaccommodations of other points of 
views provided in § 3015.307. 


Section 3015.309 How may a State 
simplify, consolidaie, or substitute 
Federally required State plans? 

This section carries out section 2(d) of 
the Order, which directs Federal 
agencies to “allow” States to 
consolidate or simplify plans and to 
“encourage” States to substitute their 
own plans for Federally required State 
plans. 

Subsection (a) defines three terms 
used in this section. For a State to 
‘“simplify” a plan means that as State 
may develop its own format, choose its 
own submission date, and select the 
planning period covered by the plan. 
“Consolidate” means that the State may 
meet statutory and regulatory 
requirements by combining two or more 
plans into one document. The State may 
also select the format, submission date, 
and planning period for consolidated 
plan. “Substitute” means that a State 
may use a plan or other document that is 
developed for its own purposes to meet 
Federal requirements in place of a plan 
mandated by the Department. State 
plans required by the Department that 
are eligible for modification (i.e., 


simplification, consolidation, or 
substitution) under the Order will be 
listed by the Department in an 
accompanying Federal Register notice. 
The Department is willing to consider 
other State plans for eligibility for 
modification ({i.e., simplification, . 
consolidation, or substitution} under this 
section. 

For purposes of State plan 
modifications, it is necessary to draw a 
distinction between the State’s decision 
concerning which plans it wants to try 
to modify and the Department’s decision 
concerning whether to accept modified 
plans. Subsection (b) deals with the first 
of these issues. A State may decide to 
try to simplify, consolidate or substitute 
State plans without prior approval by 
the Department. The State’s discretion 
in this respect is complete. 

Subsection (c) points out that the 
Department will review the content of 
State proposals to simplify, consolidate, 
or substitute State plans to ensure that 
they meet all applicable Federal 
requirements. Under this provision, the 
Department could disapprove the 
content of a modified plan on the basis, 
for example, of legal insufficiency or the 
failure of the modified plan to meet 
Federally mandated substantive 
standards. If the Department 
disapproves a State plan, the State may 
have recourse to any existing appeal 
process of the Department applicable to 
the program in question. However, the 
Department does not propose any new 
special appeal process for situations in 
which the Department does not accept a 
modified plan. 

This subsection is not intended to give 
the Department any new authority it 
does not already have to review or 
disapprove State plans. For example, if 
a statute limits the grounds on which the 
Department may disapprove a State 
plan submission, this subsection is not 
intended to expand those limits. The 
subsection does emphasize, however, 
that these regulations do not impair the 
Department's existing authority to 
review and, if necessary, disapprove 
State plans. This section also does not 
affect any existing statutory or 
regulatory requirements concerning 
submission dates, planning periods, or 
formats of State plans. The Department 
will review and make appropriate 
modifications in regulatory requirements 
without a statutory basis to allow more 
State flexibility. 

The Department's ability to review 
State plans is important not only for the 
Department's ability to administer its 
programs effectively but also to prevent 
States from inadvertently causing delays 
in Departmental funding decisions. In 
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many financial assistance programs, 
required program standards must be met 
through a State plan before Federal 
funds are awarded. The Department 
may not be in a position to award funds 
to recipients if a plan does not meet 
legal requirements or substantive 
Federal program standards. 

The Department encourages States 
which wish to simplify, consolidate or 
substitute State plans to inform the 
Department well in advance of their 
intentions. Early discussions between 
State officials and the Department 
regarding proposed modifications of 
plans wiil help to avoid later problems, 
including unexpected delays or 
disapprovals of modifications. The 
Department is very willing to work 
closely with State officials on plan 
modifications and, where feasible, will 
provide technical assistance or advice in 
plan modification efforts. 


Section 3015.310 May the Secretary 
waive any provision of this subpart? 

This section allows the Secretary to 
waive any provision in these regulations 
in an emergency. The Department 
expects to use this provision sparingly, 
since the Department's policy is to carry 
out the Order as fully as it can. 


List of Subjects in 7 CFR Part 3015 


Grant programs (Agriculture), 
Intergovernmental relations. 

Issued at Washington, D.C., January 24, 
1983 
John J. Franke, Jjr., 
Assistant Secretary for Administration. 
John R. Block, 
Secretary of Agriculture. 


Attachment—List of Proposed 
Exclusions from Scope 


There are certain programs that do 
not affect State and local governments. 
Therefore, the Department proposes to 
exclude these particular programs based 
on the exclusion criteria listed in the 
attachment. 


Proposed Programs and Activities 
Excluded From Executive Order 12372 


Program/Activity Name and Basis for 
Exclusion 


Cooperative State Research Service 


Special Research Grants—Basic 
Research grants in Food and 
Agricultural Sciences 

Alcchol Fuels Research Grants—Basic 
Research on evaluation, treatment, 
and conversion of biomass resources 
for the manufacture of ethyl alcohol 

Native Latex Research—Basic Research 
in the commercialization of Native — 
Latex 





Competitive Research Grants—Basic 
Research grants in the areas of 
Biological Nitrogen Fixation, 
Biological Stress on Plants, 
Photosynthesis, Genetic Mechanisms 
of Crop Improvement and human 
requirements for nutrients 

1890 Land-Grant College Research 
Facilities—Formula grants to upgrade 
research facilities to strengthen 
capacity to conduct research in the 
Food and Agricultural Sciences 


Agricultural Research Service 


Basic and Applied Agriculture 
Research—Research, development, 
and demonstration that does not have 
a unique geographic focus, are not 
directly relevant to State and local 
government responsibilities, do not 
require an EIS, and do not expose the 
public to adverse exposure or hazard 


Cooperative State Research Service 


Payments to Agricultural Experiment 
Stations under the Hatch Act— 
Formula grants to support Agricultural 
Research at State Agricultural 
Experiment Stations 

Payments to 1890 Land-Grant—Formula 
grants to support 
Colleges and Tuskegee Institute— 

Agricultural Research at 1890 Land- 
Grant Colleges and Tuskegee 
Institute 

Animal Health and Disease Research— 
Research, development, and 
demonstration program 

Cooperative Forestry Research— 
Research, development and 
demonstration program 


Rural Electrification Administration 


Rural Electrification Loans and Loan 
Guarantees—Direct financial 
assistance between the Federal 
government and a non-governmental 
entity 

Rural Telephone Loans and Loan 
Guarantees—Direct financial 
assistance between the Federal 
government and a non-governmental 
entity 

Rural Telephone Bank Loans—Direct 
financial assistance between the 
Federal government and a non- 
governmental entity 


Food and Nutrition Service 


Food Stamp Program (Coupons)—The 
Food Stamp Program is an entitlement 
program and therefore is not covered 
by Executive Order 12372. State and 
local officials participate in regulatory 
decisions as members of the public at 
large 


Farmers Home Administration 


Farm Operating Loans—Direct financial 
assistance between the Federal 


government and non-governmental 
entities 

Farm Ownership Loans—Direct 
financial assistance between the 
Federal government and non- 
governmental entities 

Recreation Loans—Direct financial 
assistance between the Federal 
government and non-governmental 
entities 

Soil and water Loans—Direct financial 
assistance between the Federal 
government and non-governmental 
entities 

Grazing Association Loans—Direct 
financial assistance between the 
Federal government and non- 
governmental entities 

Indian Land Acquisition Loans—Direct 
financial assistance between the 
Federal government and non- 
governmental entities 

Soil Surveys (Land Grant Universities 
only)—Soil survey research and the 
field collection of data is 
accomplished by Federal and Land 
Grant University personnel. Final 
decisions affecting the integrity of 
studies are based on National needs 
and technical criteria 

Emergency Loans and Economic 
Emergency Loans—Emergency 
assistance to nongovernmental 
entities 


Soil Conservation Service 


Conservation Operations—snow 
surveys and water forecasting— 
Program is data collection program 
from multistate sample frame. Data 
deals with water content of snow 
pack in the western mountain States. 
Stream flows result in water being 
used in a number of States before 
reaching the ocean. Final decisions 
affecting the integrity of studies are 
based on National needs and 
technical criteria 

Conservation Operations Plant 
Materials Centers—All operations are 
internal to the agency and plants 
developed are released through 
universities 

Conservation Operations—technical 
assistance—Technical assistance to 
individual land users, including 
Indians 

Conservation Operations—Inventory 
and monitoring—Program consists of 
data collection using a nationwide 
sample frame. Final decisions 
affecting the integrity of studies are 
based on National needs and 
technical criteria 

Great Plains Conservation Program 
(GPCP)—Technical and financial 
assistance to individual land users 

Rural Abandoned Mine Program 
(RAMP)—Technical and financial 
assistance to individual land users 
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Agricultural Stabilization and 
Conservation Service 


Commodity Loans and Purchases— 
Direct payments to individuals 

Cotton Production Stabilization—Direct 
payments to individuals 

Dairy Indemnity Payments—Direct 
payments to individuals 

Emergency Conservation Program— 
Direct payments to individuals 

Feed Grain Production Stabilization— 
Direct payments to individuals 

Storage Facilities and Equipment 
Loans—Direct payments to 
individuals 

Wheat Production Stabilization—Direct 
payments to individuals 

National Wool Act Payments—Direct 
payments to individuals 

Water Bank Program—Direct payments 
to individuals 

Agricultural Conservation Program— 
Direct payments to individuals 

Appalachian Land Stabilization and 
Conservation Program—Direct 
payments to individuals 

Forestry Incentives Program—Direct 
payments to individuals 

Rice Production Stabilization—Direct 
payments to individuals 

Emergency Feed Program—Direct 
payments to individuals 

Grain Reserve Program—Direct 
payments to individuals 

Rural Clean Water Program—Direct 
payments to individuals 


Statistical Reporting Service 


Crop and Livestock Estimates—Federal 
statutory preemption precludes any 
State or local jurisdiction over this 
program, and the recommendations of 
State and local governments can have 
little or no bearing on Federal 
decisions in this area. Meaningful 
consultation would breech the 
confidentiality required by Federal 
statute (18 U.S.C. 1902) relating to the 
disclosure of crop information 

Statistical Research and Service— 
Research, development and 
demonstration program, and direct 
financial assistance between the 
Federal government and a non- 
governmental entity 


Economic Research Service 


Economic Analysis and Research— 
Research, development and 
demonstration program; and direct 
financial assistance between the 
Federal government and non- 
governmental entities 


Federal Crop Insurance Corporation 


Federal Crop Insurance—Direct 
payment to individuals, payment of 
claims under contract, and direct 
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financial assistance between the 
Federal government and the 
individual 


Human Nutrition Information Service 


Consumer Nutrition—Research, 
development, and demonstration. 
Program has National focus, is not 
directly relevant to the 
responsibilities of a state or local 
government, does not require an 
Environmental Impact Statement, and 
does not require unusual! measures to 
limit the possibility of adverse 
exposure or hazard to the general 
public 

Nutrition Guidance and Education 
Research—Research, development, 
and demonstration. Program has 
National focus, is not directly relevant 
to the responsibilities of a state or 
local government, does not require an 
Environmental Impact Statement, 
does not require unusual! measures to 
limit the possibility of adverse 
exposure or hazard to the general 
public 

Food and Nutrition Information— 
Research, development and 
demonstration. Program consists of 
maintaining a library collection of 
materiais on food and nutrition, 
lending materials to nongovernmental 
entities and government agencies, and 
developing bibliographic data base. 
No interpretation of information is 
provided. Program has a national 
focus, is not directly relevant to the 
governmental responsibilities of a 
state or local government, does not 
require an Environmental Impact 
Statement, and does not require 
unusual measures to limit the 
possibility of adverse exposure or 
hazard to the general public 


Forest Service 


Research grants and Cooperative 
Agreements—Direct financial 
assistance between the federal 
government and a non-governmental 
entity 

Forest Service research activities as 
follows: Research, development, and 
demonstration programs or activities. 


Fire and Atmospheric Sciences 
Research 

Forest Insect and Disease Research 

Renewable Resources Evaluation 
Research 

Renewable Resources Economics 
Research 

Surface Environment and Mining 
Research 

Trees and Timber Management 
Research 

Watershed Management Research 

Wildlife, Range, and Fish Habitat 
Research 


Forest Recreation Research 

Forest Products Utilization Research 

Forest Engineering Research 

National Forest Systems Activities as 

follows: Funds are distributed by 

formulas that are established by laws, 

and federal agencies have no 

authority to approve specific sites or 

projects where funds will be isqued 

Schools and Roads—Grants to States 

School and Roads—Grants to 
Counties 

School Funds—Grants to Arizona 

Additional Lands—Grants to 
Minnesota 

National Forest System Activities— 
Land management practices 
involved with the administration 
and protection of resources on 
National Forest System lands, 
which are not direct development 

Negotiations of involved and sensitive 
land exchanges or purchases which 
would be endangered or hampered 
with premature release of appraisal 
figures, resulting in adverse effects 
of local land speculation 

Programs with characteristics 
inappropriate fof coverage. For 
example, assistance to educational 
institutions regarding fire 
prevention and soil and water 
conservation 

Projects which are of small scale or 
size, are highly localized as to 
impacts, or display other 
characteristics which make review 
impractical 


PART 3015—[AMENDED] 
1. The authority citation for Part 3015 

reads as follows: 
Authority: 5 U.S.C. 301. 


§ 3015.203 [Reserved] 


2. Subpart U—Miscellaneous, 
§ 3015.203 is removed and subsequently 
reserved. 

3. Anew Subpart V is added as 
follows: 


Subpart V—intergovernmental Review of 
Department of Agriculture Programs and 
Activities 


Sec. 

3015.300 [Reserved] 

3015.301 What is the purpose of this 
Subpart? 

3015.302 What definitions apply to this 
Subpart? 

3015.303 What programs and activities of 
the Department are subject to this 
Subpart? 

3015.304 What are the Secretary's general 
responsibilities under the Order? 

3015.305 What procedures apply to a State’s 
choice of programs under the order? 

3015.306 How does the Secretary give States 
an opportunity to comment on proposed 
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Federal financial assistance and direct 
Federal development? 

3015.307 How does the Secretary make 
efforts to accommodate State and local 
concerns? 

3015.308 What are the Secretary's 
obligations in interstate situations? 

3015.309 How may a State simplify, 
consolidate, or substitute Federally 
required State plans? 

3015.310 May the Secretary waive any 
provision of this Subpart? 

Authority: Executive Order 12372 (July 14 
1982 47 FR 30959); section 401(b) 
Intergovernmental Cooperation Act of 1968 
(42 U.S.C. 423(b)). 


§3015.300 [Reserved] 


§ 3015.301 What is the purpose of this 
Supbart? 

(a) This subpart implments Executive 
Order 12372 issued July 14, 1982, and 
titled “Intergovernmental Review of 
Federal Programs.” 

(b) Executive Order 12372 is intended 
to foster an intergovernmental 
partnership and a strengthened 
Federalism by relying on State and local 
processes for State and local 
government coordination and review of 
proposed Federal financial assistance 
and direct Federal development. 

(c) The Order and this subpart are 
intended only to improve the internal 
management of the Department. Neither 
the Order nor this subpart are intended 
to create any right or benefit 
enforceable at law by a party against 
the Department or its officers. 


§ 3015.302 What definitions apply to this 
Subpart? 

(a) “Department” means the U.S. 
Department of Agriculture. 

(b) “Order” means Executive Order 
12372, issued July 14, 1982, and titled 
“Intergovernmental Review of Federal 
Programs.” 

(c) “Secretary” means the Secretary of 
the U.S. Department of Agriculture or an 
official or employee of the Department 
acting for the Secretary under a 
delegation of authority. 

(d) “State” means any of the 50 States, 
the District of Columbia, the 
Commonwealth of Puerto Rico, the 
Commonwealth of the Northern Mariana 
Islands, Guam, American Samoa, the 
U.S. Virgin Islands, and the Trust 
Territory of the Pacific Islands. 


§ 3015.303 What programs and activities 
of the Department are subject to this 
Subpart? 

(a) The Secretary publishes in the 
Federal Register a list of the 
Department's programs and activities 
that are subject to the Order and this ~ 
subpart. 
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(b) With respect to programs and 
activites that are subject to the Order 
and this subpart and that a State 
chooses to cover under section 3015.305 
of this subpart, the Secretary, to the 
extent permitted by law, uses the 
official State process to determine 
official views of State and local elected 
officials. 


§ 3015.304 What are the Secretary’s 
general responsibilities under the Order? 


(a) The Secretary provides 
opportunities for consultation by elected 
officials of those State and local 
governments that would provide the 
non-Federal funds for, on that would be 
directly affected by, proposed Federal 
financial assistance from, or direct 
Federal development by, the 
Department. 

(b) If a State adopts a process under 
the Order to review and coordinate 
proposed Federal financial assistance 
and proposed Federal development, the 
Secretary, to the extent permitted by 
Law: 

(1) Uses the State process to 
determine official views of State and 
local elected officials; 

(2) Communicates with State and 
local elected officials as early in a 
program planning cycle as is reasonably 
feasible to explain specific plans and 
actions; 

(3) Makes efforts to accommodate 
State and local elected officials’ 
concerns with proposed Federal 
financial assistance and direct Federal 
development that are communicated 
through the State process; 

(4) Allows the States to simplify and 
consolidate existing Federally required 
State plan submissions; 

(5) Where State planning and 
budgeting systems are sufficient and 
where permitted by law, encourages the 
substitution of State plans for Federally 
required State plans; 

(6) Seeks the coordination of views of 
affected State and local elected officials 
in one Siate with those of another State 
when proposed Federal financial 
assistance or direct Federal 
development has an impact on interstate 
metropolitan urban centers or other 
interstate areas; and 

(7) Supports State and local 
governments by discouraging the 
reauthorization or creation of any 
planning organization which is 
Federally-funded, which has a limited 
purpose, and which is not adequately 
representative of, or accountable to, 
State or local elected officials. 


§2015.305 What procedures apply to a 
State’s choice of programs under the 
Order? 

(a) Each State that adopts a process 
under the Order notifies the Secretary of 
the Department's programs that the 
State chooses to cover under the Order. 

(b) The Secretary uses a State’s 
process under the Order as soon as 
feasible, depending on individual 
programs and projects, after the State 
notifies the Secretary of its program 
choices. 

(c) States may change their program 
choices under the Order at any time. 
The Secretary may establish deadlines 
by which States are required to inform 
the Secretary of changes in their 
program choices. 


§3015.306 How does the Secretary give 
States an opportunity to comment on 
proposed Federal! financial assistance and 
direct Federal development? 

(a) This section applies to all 
comments received from a State 
pursuant to an official process it has 
established under the Order, including 
comments where the State has 
delegated to local elected officials the 
review, coordination and 
communication with the Department. 

(b) With respect to programs and 
activities that are subject to the Order 
and this subpart and that a State 
chooses, to cover under § 3015.305 of this 
subpart, the Secretary, to the extent 
permitted by law, communicates with 
State and local elected officials as early 
in a program planning cycle as is 
reasonably feasible to explain specific 
plans and actions. 

(c) Except in unusual circumstances, 
the Secretary gives States at least 30 
days to comment on any proposed 
Federal financial assistance or direct 
Federal development (see § 3015.308 for 
comment periods pertaining to interstate 
situations). 

(d) Subject to paragraph (c), of this 
section, the Secretary may establish 
deadlines for: 

(1) Applicants to submit copies of 
their applications to the States; and 

(2) States to complete their review of 
applications under a program and to 
submit their comments to the 
Department. 

(3) States to complete their review of 
proposed direct Federal development 
and to submit their comments to the 
Department. 

(e) The Secretary responds as 
provided in the Order to all comments 
from a State that are provided through a 
State office or official that acts as a 
single point of contact under the Order 
between the State and all Federal 
agencies. 
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§3015.307 How does the Secretary make 
efforts to accommodate State and local 
concerns? 

(a) If a State provides comments to 
the Department in accordance with 
§ 3015.307(e) of this subpart, the 
Secretary: 

(1) Accepts the State’s comments; 

(2) Reaches a mutually agreeable 
solution with the State; or 

(3){i) Provides the State with a timely 
explanation of the basis for the 
Department’s decision; or 

(ii) If requested by the Governor, 
provides the explanation in writing; or 

(iii) If the State has designated a State 
office or official as a single point of 
contact between the State and all 
Federal agencies, provides any 
explanation under paragraph (a)(3) of 
this section to that office or official. 

(b) In any explanation under 
paragraph (a)(3) of this section, the 
Secretary informs the State that. 

(1) The Department will not 
implement its decision for ten days after 
the State receives the explanation; or 

(2) The decision was reviewed and it 
was determined that, because of 
unusual circumstances, the ten-day 
waiting period is not feasible. 


§3015.308 What are the Secretary’s 
obligations in interstate situations? 

The Secretary is responible for: 

(a) Identifying proposed Federal 
financial assistance and direct Federal 
development that have an impact on 
interstate areas; 

(b) Notifying the affected States, 
including States that have not adopted a 
process under the Order; and 

(c) Except in unusual circumstances, 
providing the affected States an 
opportunity of at least 45 days to 
comment. 


§ 3015.309 How may a State simplify, 
consolidate, or substitute Federally 
required State plans? 

(a) As used in this section: 

(1) “Simplify” means that a State may 
develop its own format, choose its own 
submission date, and select the planning 
period for a State plan. 

(2) “Consolidate” means that a state 
may meet statutory and regulatory 
requirements by combining two or more 
plans into one document and that the 
State can select the format, submission 
date, and planning period for the 
consolidated plan. 

(3) “Substitute” means that a State 
may use a plan or other document that it 
has developed for its own purposes to 
meet Federal requirements. 

(b) If not inconsistent with law, a 
State may decide to try to simplify, 
consolidate, or substitute Federally 
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required State plans without prior 
approval by the Secretary. 

(c) The Secretary reviews each State 
plan that a State has simplified, 
consolidated, or substituted and accepts 
the plan only if its contents meet 
Federal requirements. 


§ 3015.310 May the Secretary waive any 
provision of this Subpart? 

In an emergency, the Secretary may 
waive any provision of these 
regulations. 

[FR Doc. 83-1663 Filed 1-21-83; 8:45 am] 
BILLING CODE 3410-KS-M 


Farmers Home Administration 


7 CFR Parts 1901, 1942, 1944, 1948, 
1980 


Rescission of Regulations Invoiving 
Consultation With State and Local 
Governments 


AGENCY: Farmers Home Administration, 
USDA. 


ACTION: Notice of proposed rulemaking. 


SUMMARY: The purpose of this proposed 
regulation is to notify interested persons 
of those provisions of regulations 
involving consultation with State or 
local agencies or officials which will no 
longer be needed when regulations 
implementing Executive Order (E.O.) 
12372 are put into effect. A Notice of 
Proposed Rulemaking pertaining to that 
Order is being published in the Federal 
Register simultaneously with this 
proposed rule. A full understanding of 
the proposed action contained here may 
be gained by referring to that proposed 
rule, 7 CFR Part 3015, Subpart V. 


DATE: Comments must be received on or 
before March 10, 1983. 


ADDRESSES: Interested persons should 
submit comments in duplicate to 
Directives Management Branch, Farmers 
Home Administration, U.S. Department 
of Agriculture, Room 6348, Washington, 
D.C. 20250, telephone (202) 382-9745. All 
written comments made pursuant to this 
notice will be available for public 
inspection during regular work hours at 
the above address. 


FOR FURTHER INFORMATION CONTACT: 
Warren B. Clayman, Environmental 
Specialist, Farmers Home 
Administration, U.S. Department of 
Agriculture, Room 6309, Washington, 
D.C. 20250, telephone (202) 382-9626. 
List of Subjects in 

7 CFR Part 1901 


Indians; Intergovernmental relations 


7 CFR Part 1942 


Business and industry; Grant 
programs—housing and community 
development; Rural areas 


7 CFR Part 1944 


Farm labor housing; Migrant labor; 
Public housing; Rent subsidies 


7 CFR Part 1948 


Business and industry; Community 
development and facilities; Energy; 
Housing; Planning; Transportation 


7 CFR Part 1980 


Loan programs—agriculture; Loan 
programs—business and industry—rural 
development assistance 

For the reasons set out in 7 CFR 3015 
Subpart B Farmers Home 
Administration proposes to amend the 
following Regulations: 


PART 1901—PROGRAM-RELATED 
INSTRUCTIONS 


Subpart H—A-95 Review, Evaluation, 
and Coordination of Projects 


§1901.352 [Amended] 

1. Section 1901.352 is amended by 
removing paragraphs (a)(2), (a)(4) 
through (a)(14) and (b); and 
redesignating paragraph (a)(3) as (a)(2) 
and paragraph (c) as (b) and paragraph 
(d) as (c). 


§1901.355 [Amended] 

2. Section 1901.355 is amended by 
removing paragraphs (a)(2){vii) and (b), 
and redesignating paragraphs (c) 
through (e) as (b) through (d), 
respectively. 


PART 1942—ASSOCIATIONS 


Subpart G—Industrial Development 
Grants 


§ 1942.302 [Amended] 

3. Section 1942.302 is amended by 
removing paragraphs (b) and (c) and 
redesignating paragraph (d) as (b). 


Subpart |—Resource Conservation 
and Development (RCD) Loans and 
Watershed (WS) Loans and Watershed 
Advances 


§ 1942.402 [Amended] 

4. Section 1942.402(b) is amended by 
removing the last sentence of this 
paragraph. 

5. Section 1942.412(a)(1)(i) is revised 
to read as follows: 


§ 1942.412 Preapplication and application 
processing. 

(a) **e 

(1) eee 
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(i) The County Supervisor or other 
person designated by the State Director 
may assist the applicant in completing 
Form AD-621, “Preapplication for 
Federal Assistance” and will forward 
one copy of Form AD-621 to the State 
Director. 


7 * * * * 


§ 1942.412 [Amended] 


6. Section 1942.412 (a)(1)(ii) is further 
amended by removing “and the State 
clearinghouse” from the first sentence 
and ending this sentence after “SCS”. 


PART 1944—HOUSING 


Subpart D—Farm Labor Housing Loan 
and Grant Policies, Procedures, and 
Authorizations 


7. Sections 1944.164(k) is revised to 
read as follows: 


§ 1944.164 Limitations and conditions. 


* * * 7 * 


(k) Intergovernmental Review. 
Intergovernmental consultation should 
be carried out in accordance with 7 CFR 
Part 3015, “Intergovernmental Review of 
Department of Agriculture Programs and 
Activities”. 


* * +. 7 * 


Exhibit A-1 [Amended] 


8. Exhibit A-1 is amended by 
removing the second undesignated 
paragraph in paragraph I, E, 2. and 
revising paragraph II.B. to read as 
follows: 

eee 

B. If applicable, evidence of 
compliance with 7 CFR Part 3015, 
“Intergovernmental Review of 
Department of Agriculture Programs and 
Activities”. 


* 7 . * * 


Subpart E—Rurai Rental Housing Loan 
Policies, Procedures, and 
Authorizations 


9. Section 1944.215(n) is revised to 
read as follows: 


Speciai conditions. 


§ 1944.215 


* * ® * 


(n) Intergovernmental Review. FmHa 
will give due consideration to any 
comments received in accordance with 7 
CFR Part 3015, “Intergovernmental 
Review of Department of Agriculture 
Programs and Activities.” 


* * * * * 
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Subpart K—Technical and Supervisory 
Aggistance Grants 


§ 1944.523 [Amended] 

10. Section 1944.523 is amended by 
removing “A-95 and” from the title of 
this section; by removing paragraphs 
(a)(1) and (b); and by redesignating 
paragraph (a) as the introductory 
paragraph of § 1944.423, and paragraphs 
(a)(2) through (a)(4) as paragraphs (a) 
through (c), respectively. 


§ 1944.526 [Amended] 

11. Section 1944.526{c)(2) is amended 
by substituting in the first sentence of 
the paragraph “including any comments 
received in accordance with 7 CFR Part 
3015, “Intergovernmental Review of 
Department of Agriculture Programs and 
Activities” for “including A-95 
comments received”. 

12. Section 1944.529 (b)(9) is revised to 
read as follows: 


§ 1844.529 Project selection. 


* * * * 


(b) z*** 

(9) Any comments received in 
accordance with 7 CFR Part 3015, 
“Intergovernmental Review of 
Department of Agriculture Programs and 
Activities”. 

13. Section 1944.531 paragraph (c)(3) is 
revised to read as follows: 


§ 1944.531 Application submission. 
7 a 
(3) Any comments received in 
accordance with 7 CFR Part 3015, 
“Intergovernmental Review of 
Department of Agriculture Programs and 
Activities”. 


* * * * 


ExhibitB [Amended] 

14. Exhibit B is amended by removing 
paragraph B.2 and retaining the 
unnumbered second paragraph which 
begins with “The State Office will 
refer...” 


ExhibitC [Amended] 
15. Exhibit C, paragraph B is amended 
by removing the first sentence. 


PART 1948—RURAL DEVELOPMENT 


Subpart B—Section 601—Energy 
Impacted Area Development 
Assistance Program 


§ 1948.66 [Removed and Reserved] 

16. Section 1948.66 is removed and 
reserved. 

17. In Section 1948.78 paragraph (h) is 
removed and paragraph (i) is 
redesignated as paragraph (h) and 


paragraph (f) is revised to read as 
follows: 


§ 1948.78 Growth management and 
housing planning projects. 

(f) Governors should give full 
consideration to local and substate 


, priorities in the development of the 


State Investment Strategy for Energy 
Impacted Areas. 

18. Section 1948.79, paragraphs (b) and 
(k)(3) are revised to read as follows: 


§ 1948.79 Application procedure for 
planning grants. 

(b) Intergovernmental consultation 
should be carried out in accordance 
with 7 CFR Part 3015, 
“Intergovernmental Review of 
Department of Agriculture Programs and 
Activities”. 

(k)*** 

(3) Any comments received in 
accordance with 7 CFR Part 3015, 
“Intergovernmenta! Review of 
Department of Agriculture Programs and 
Activities. 


> * * * * 


§ 1948.80 [Amended] 

19. Section 1948.80 is amended by 
substituting in paragraph (g) “received 
in accordance with 7 CFR Part 3015, 
“Intergovernmental Review of 
Department of Agriculture Programs and 
Activities”, for ‘from the A-95 
clearinghouse(s).” 

20. Section 1948.84, paragraphs (c) and 
(i)(2) are revised to read as follows: 


§ 1948.84 Application procedure for site 
development and acquisition grants. 

(c) Intergovernmental consultation 
should be carried out in accordance 
with 7 CFR Part 3015, 
“Intergovernmental Review of 
Department of Agriculture Programs and 
Activities”. 

(i)*** 

(2) Any comments received in 
accordance with 7 CFR Part 3015, 
“Intergovernmental Review of 
Department of Agriculture Programs and 
Activities”’. 


* 


PART 1980—-GENERAL 


Subpart A—General 


§ 1980.6 [Amended] 
21. Section 1980.6 is amended by 
removing paragraph (a)(1) and 
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redesignating paragraphs (2) through 
(18) as (1) through (17}, respectively. 


§ 1980.40 [Amerided] 

22. Section 1980.40 is amended by 
removing “State and sub-State 
clearinghouse” after “Applicant's 
Environmental Impact Evaluation,” in 
the first sentence of this section. 


Subpart E—Business and Industrial 
Loan Program 


§ 1980.451 [Amended] 

23. Section 1980.451(d)(3) is amended 
by removing “and clearinghouse (A-95 
Agency) comments and 
recommendations,” from the first 
sentence and ending this sentence at 
“. . . State development strategies.” 

(5 U.S.C. 301) 

Dated: January 6, 1983 
Charles W. Shuman, 

Administrator, Farmers Home 
Administration 

[FR Doc. 83-1664 Filed 1-2 
BILLING CODE 3410-07-M 


1-83; 8:45 am] 


Forest Service 
36 CFR Part 219 


Rescission of Regulations Involving 
Consultation With State and Local 
Governments 


AGENCY: Forest Service, USDA. 
ACTION: Proposed rule. 
SUMMARY: The purpose of this proposed 
regulation is to notify interested persons 
of those provisions of regulations 
involving consultation with State or 
local agencies or officials which will no 
longer be needed when regulations 
implementing Executive Order (E.O.} 
12372 are put into effect. A notice of 
proposed rulemaking pertaining to that 
Order is being published in the Federal 
Register simultaneously with this 
proposed rule. A full understanding of 
the proposed action contained here may 
be gained by referring to that proposed 
rule, 7 CFR Part 3015, Subpart V. 

DATE: Comments must be received on or 
before March 10, 1985. 


ADDRESS: Commenis may be sent to the 
following address: R. Max Peterson, 
Chief (1300), Forest Service, USDA, P.O. 
Box 2417, Washington, D.C. 20013. 

FOR FURTHER INFORMATION CONTACT: 
David R. Wallace, Administrative 
Management Staff, Forest Service, 202- 
447-8456. 
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eee eee errr 


List of Subjects in 36 CFR Part 219 


National forests; Environmental 
impact statement; Timber; Fish and 
wildlife; Water resources; Range 
management; and Recreation. 

For the reasons set out in 7 CFR 3015, 
subpart V, Part 219 of Title 36 of the 
Code of Federal Regulations is proposed 
to be amended as follows: 

1. The Authority citation for Part 219 
reads as follows: 

Authority: Secs. 6 and 15, 90 Stat. 2949, 
2952, 2958 (16 U.S.C. 1604, 1613); and 5 U.S.C. 
301 


2. The first sentence of paragraph (b) 
of § 219.7 is revised to read as follows: 


§ 219.7 Coordination with other public 
planning efforts. 


* + * 


(b} The responsible line officer shall 
give notice of the preparation of a land 
and resource management plan, along 
with a general schedule of anticipated 
planning actions, to the official or 
agency so designated by the affected 
state (including the Commonwealth of 
Puerto Rico).* * * 


Dated: January 7, 1983. 
John B. Crowell, Jr., 
Assistant Secretary for Natural Resources 
and Environment. 
{FR Doc. 83-1665 Filed 1-21-83; 8:45 am] 
BILLING CODE 3410-11-M 


Food and Nutrition Service 


7 CFR Parts 225, 227, 235, 246, 247, 
250, and 253 


Rescission of Regulations Involving 
Consultation With State and Local 
Governments 


AGENCY: Food and Nutrition Service, 
USDA. 


ACTION: Proposed rule. 


SUMMARY: The purpose of this proposed 
regulation is to notify interested persons 
of those provisions of regulations 
involving consultation with State or 
local agencies or officials which will no 
longer be needed when regulations 
implementing Executive Order (E.O.) 
12372 are put into effect. A Notice of 
roposed Rulemaking pertaining to that 
Order is being published in the Federal 
Register simultaneously with this 
proposed rule. A full understanding of 
the proposed action contained here may 
be gained by referring to that proposed 
rule, 7 CFR Part 3015, Subpart V. 
DATE: Comments must be received on or 
before March 10, 1983. 
appress: Send comments to: Vicky 
Urcuyo, Assistant to the Deputy 


Administrator for Special Nutrition 
Programs, Food and Nutrition Service, 
3101 Park Center Drive, Room 1113, 
Alexandria, Virginia 22302. 


FOR FURTHER INFORMATION CONTACT: 
Vicky Urcuyo, Assistant to the Deputy 
Administrator for Special Nutrition 
Programs at the above address, (703) 
756-3054. 


List of Subjects 
7 CFR Part 225 


Food and nutrition service, Food 
assistance program, Grant programs— 
health, infant and children; Reporting 
requirements. 


7 CFR Part 227 


Education, Food and nutrition service, 
Grant programs—education, Grant 
programs—health, infants and children, 
Nutrition. 


7 CFR Part 235 


Food assistance programs, National 
school lunch programs, School breakfast 
program, special milk program, Grants 
administration, Intergovernmental 
relations, Reporting and recordkeeping 
requirements, Administrative practice 
and procedure. 


7 CFR Part 246 


Food and nutrition service, Food 
assistance programs, Food donations, 
Grant programs—social programs, 
Indians, Infants and children, Maternal 
and child health, Nutrition, Nutrition 
education, Public assistance program, 
WIC, Women. 


7 CFR Part 247 


Agriculture commodities, Commodity 
supplemental food programs, Food and 
nutrition service, Food assistance 
programs, Food donations, Grant 
programs—social programs, Indians, 
Infants and children, Maternal and child 
health, Nutrition, Nutrition education, 
Public assistance programs, Women. 


7 CFR Part 250 


Aged—Agricultural commodities, 
Business and industry, Food and 
nutrition service, Food assistance 
programs, Food donations, Food 
processing, Grant programs—social 
programs, Infants and children, Price 
support programs, Reporting 
requirements, School breakfast and 
lunch programs, Surplus agricultural 
commodities. 

For the reasons set out in 7 CFR 3015, 
Subpart B, the Department is proposing 
to amend the following regulations: 


Part Title 


225 | Summer Food Service Program. 
227 | Nutrition Education and Training Program. 
State Administrative Expense Funds. 


Program. 


253 | Food Distribution Program on indian Reservations. 


PARTS 225, 227, 235, 246, 247, 250, 
and 253—[Amended] 


§ 225.6 [Amended] 

1. 7 CFR 225.6, paragraphs (c), (d), and 
(e) are removed and paragraphs (f) and 
(g) are redesignated as § 225.6 (c) and 
(d) respectively. 


§ 227.30 [Amended] 

2. 7 CFR 227.30, paragraph (a) is 
removed and paragraphs (b) through (g) 
are redesignated as § 227.30 (a) through 
(f} respectively. 


§ 227.31 [Amended] 

3. 7 CFR 227.31, paragraph (c) is 
amended by removing the fourth and 
fifth sentences. 


§ 227.37 [Amended] 

4. 7 CFR 227.37(b)(6) is removed and 
paragraphs (b) (7) through (21) are 
redesignated as as paragraphs (b) (6) 
through (20) respectively. 


§ 235.4 [Amended] 


5. 7 CFR 235.4(d) is amended by 
removing the fourth and fifth sentences. 


§ 246.4 [Amended] 

6. 7 CFR 246.4, paragraph (c) is 
removed and paragraphs (d) and (e) are 
redesignated as § 246.4 (c) and (d) 
respectively. 

7.7 CFR 246.4, newly redesignated 
paragraph (c) is amended by removing 
the last sentence. 


§ 247.5 [Amended] 

8. 7 CFR 247.5, paragraph (c) is 
removed and paragraphs (d) and (e) are 
redesignated as § 247.5 (c) and (d) 
respectively. 


§ 250.6 [Amended] 

9. 7 CFR 250.6, introductory paragraph 
(f) is amended by removing the fifth and 
sixth sentences. 

10. 7 CFR 250.6 (w)(3) is removed. 

11. 7 CFR 253.5, paragraph (a)(1)(ii) is 
revised to read as follows: 


§ 253.5 State agency requirements. 


(a) Plan of operation. 

(1) * * * 

(ii) A State agency which is not an 
ITO shall submit its plan of operation, 
budget and any substantive subsequent 
amendments to the ITO for comment at 
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least 45 days prior to submission of the 
plan, budget or amendment toFNS. 
Comments by the IYO shall be attached 
to the plan, budget or amendment which 
is submitted to FNS. This paragraph 
does not apply to amendments required 
by FNS under section § 253.7(a)(1). 


* * * 


§ 246.2 [Amended] 


12. In 7 CFR 246.2, the definition of 
“A-95" is removed. 


§ 247.2 [Amended] 


13. In 7 CFR 247.2, the definition of 
“A-95” is removed. 
(Executive Order 12372, July 14, 1982, 47 FR 
30959, sec. 401(b) of the Intergovernment 
Cooperation Act of 1968 (42 U.S.C. 4231(b)) 
Dated: January 6, 1983 
Rebert E. Leard, 
Acting Administrator, Food and Nutrition 
Service. 
[FR Doc. 83-1666 Filed 1-21-83; 8:45 am] 
BILLING CODE 3410-30-M 


7 CFR Part 282 


Food Stamp Program: Rescission of 
Regulations Invoiving Consuitation 
With State and Local Governments 


AGENCY: Food and Nutrition Service, 
USDA. 


ACTION: Proposed rules. 


SUMMARY: The purpose of this proposed 
regulation is to notify interested persons 
of those provisions of regulations 
involving consultation with State or 
local agencies or officials which will no 
longer be needed when regulations 
implementing Executive Order (E.O.) 
12372 are put into effect. A Notice of 
Proposed Rulemaking pertaining to that 
Order is being published in the Federal 
Register simultaneously with this 
proposed rule. A full understanding of 
the proposed action contained here may 
be gained by referring to that proposed 
rule, 7 CFR Part 3015, Subpart V. 

DATE: Comments must be received on o1 
before March 10, 1983. 


ADDRESS: Please submit comments to 
Thomas O'Connor, Acting Branch Chief, 


Program Design and Rulemaking Branch, 


Family Nutrition Programs, Food and 
Nutrition Service, USDA, Alexandria, 
Virginia 22302, {703} 756-3425. 
Comments will be available for public 
inspection during regular business hours 
(8:30 a.m. to 5:00 p.m.) at the agency’s 
offices: Room 708, 3101 Park Center 
Drive, Alexandria, Virginia. 

FOR FURTHER INFORMATION CONTACT: 
John Hitchcock, State Agency 
Management Section, Family Nutrition 
Programs, Food and Nutrition Service, 
USDA, Alexandria, Virginia 22302, (703) 
756-3431. 
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List of Subjects in 7 CFR Part 282 


Food stamps, Government contracts, 
Grant programs—social programs, 
Research. 


Amendment 


For the reasons set out in 7 CFR 3015, 
subpart V, Part 282 of Subchapter C, 
Chapter II of Title 7, Code of Federal 
Regulations is proposed to be amended 
as follows: 

PART 282-—-DEMONSTRATION, 
RESEARCH, AND EVALUATION 
PROJECTS 


1. Section 282.4 is amended by 
revising paragraph (a) to read as 
follows 

§ 262.4 Approval of proposals. 

(a) Presubmission proposal review. 
All suggestions for project operations 
and formal proposals for such 
operations shall be subject to the 
application procedures contained in 
OMB Circular A-102. 


* - * 


(E.O. 12372 (July 14, 1982, 47 FR 30959); 

§ 401(b) Intergovernmental Cooperation Act 

of 1968 (42 U.S.C. 4231(b))) 

(Catalog of Federal Domestic Assistance 

Programs No. 10.551, Food Stamps) 
Dated: January 6, 1983. 

Robert E. Leard, 

Acting Administrator, Food and Nutrition 

Service. 

[FR Doc. 83-1667 Filed 1-21-83; 8:45 am] 

BILLING CODE 3410-30-M 
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Part V 


Department of 
Commerce 


Office of the Secretary 


Intergovernmental Review of Department 
of Commerce Programs and Activities 





DEPARTMENT OF COMMERCE 
Office of the Secretary 
13 CFR Parts 303, 307, and 309 


15 CFR Parts 13, 905, 920, 921, 923, 
930, $31, and 2301 


50 CFR Part 401 
Intergovernmental Review of 


Department of Commerce Programs 
and Activities 


AGENCY: Office of the Secretary, 
Commerce. 


ACTION: Notice of proposed rulemaking. 


SUMMARY: This proposed rule would 
implement Executive Order 12372, 
“Intergovernmental Review of Federal 
Programs.” It applies to Federal 
financial assistance and direct Federal 
development programs and activities of 
the Department of Commerce. Executive 
Order 12372, and these proposed 
regulations, are intended to replace the 
intergovernmental consultation system 
developed under Office of Managment 
and Budget (OMB) Circular A-95. They 
provide for a new, more effective, 
intergovernmental consultation system. 
Under the Order, state and local elected 
officials, not the Federal government, 
will determine what Federal programs 
and activities to review and the 
procedures by which the review will 
take place. : 

DATES: Comments must be received on 
or before March 10, 1983. 

ADDRESs: Interested persons should 
submit comments to H. Stephen 
Halloway, Associate General Counsel 
for Legislation and Regulation, U.S. 
Department of Commerce, Room 5892, 
Washington, D.C. 20230. Comments will 
be available for inspection at the above 
address from 9:00 a.m. to 5:00 p.m. 
Monday through Friday. 

FOR FURTHER INFORMATION CONTACT: 
Barry Bird, Office of the General 
Counsel, (202) 377-3084. 
SUPPLEMENTARY INFORMATION: 


Background 


For many years, consultation between 
state and local officials and Federal 
Agencies concerning Federal programs 
and activities has taken place through 
an elaborate regulatory and 
organizational framework created under 
OMB Circular A-95. The A-95 system 
required state and local governments to 
follow prescribed review procedures 
and to review specified Federal 
programs, regardless of the 
circumstances affecting particular state 
and local governments. The system also 


required review of Federai programs by 
state and local agencies without regard 
to the priorities of the elected 
leadership. The A-95 process became 
highly bureaucratic, burdensome, and 
costly. States and localities had to 
process too much paperwork, and, as a 
result, the impact of substantive 
comments was sometimes lost. A 
network of state and area 
clearinghouses was created to manage 
this paperwork. State and local elected 
officials found it difficult to exert 
significant influence on Federal 
decisions through this system, and 
Federal agencies found the system a 
cumbersome method of obtaining 
information about, and responding 
appropriately to, state and local 
concerns. 

On July 14, 1982, President Reagan 
signed Executive Order 12372, 
“Intergovernmental Review of Federal 
Programs.” The Executive Order is 
reproduced as Attachment A to the 
OMB notice published in today’s Federal 
Register. The Order directs the 
revocation of Circular A-95, and 
provides for a new, more effective, 
intergovernmental consultation system 
that is consistent with the President's 
policies concerning Federalism and 
regulatory relief. Under the Order, states 
and localities will take the initiative for 
establishing review procedures and 
priorities. State and local elected 
officials, not the Federal Government, 
will determine, within the scope of the 
Order, which Federal programs and 
activities to review and the procedures 
by which the review will take place, 
When state and local elected officials 
bring their concerns to a Federal 
agency's attention through this process, 
the agency will have to make efforts to 
accommodate the concerns, and, if it 
does not accommodate them, explain 
why not. This “accommodate or 
explain” provision gives greater weight 
to state and local views than Circular 
A-95 did. 

Across the whole range of Federal 
programs and activities, the Federally 
required procedures for consultation 
under Circular A-95 created a 
substantial regulatory burden. The 
Executive Order's system of 
consultation will significantly reduce 
that burden, as well as opening 
opportunities for states to reduce 
administrative burdens in Federal 
programs requiring state plans. In 
contrast to the A-95 system, which 
relied heavily on clearinghouse, 
planning organizations, and other bodies 
which are not elected by the 
jurisdictions they serve, the Order, 
consistent with the President's 
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Federalism policy, emphasizes the role 
of elected state and local officials. 


OMB Guidance to States 


In order to assist states as they begin 
their work in implementing the Order, 
OMB wrote to each state concerning the 
establishment of an official state 
process. This letter will be reproduced 
in the Federal Register in the next few 
days. This letter explains the role of the 
“single point of contact.” A “single point 
of contact” is the one office or official in 
a state that transmits the result of the 
state review and coordination with 
recommendations that differ from the 
Federal proposal to the Department and 
other Federal agencies and to which the 
Department directs official 
communications (e.g., explanations of 
nonaccommodation) to the state under 
the Order. A state may have as few or 
as many entities as it chooses to 
perform review and coordination and to 
conduct discussions with the 
Department. However, there should be 
only one point of contact to transmit 
officially recommendations for change 
to all Federal agencies under the Order. 
It is up to the state whether the single 
point of contact plays a substantive role 
with respect to the state’s views, or 
simply acts as a focal point for official 
communications. 

It is also worth emphasizing that 
states are not required to adopt an 
official state process at all. However, 
after final rules implementing the Order 
become effective (they will be published 
on or about April 30, 1983), the existing 
Federal A-95 consultation regulations 
will no longer be in effect. Other 
existing statutory consultation 
requirements are not affected by this 
proposed rule. An inventory of these 
existing requirements will be available. 

This Department and other Federal 
agencies have the basic responsibility of 
ensuring that their programs and 
activities are carried out in conformity 
with the Order's provisions. OMB will 
have general government-wide oversight 
responsibility for the implementation of 
the Order, but will not attempt to 
exercise any day-to-day, operational 
control of agency actions. Nor will OMB 
act as a forum for “appeals” of agency 
actions by non-Federal parties. 


Development of Proposed Regulations 


If the objectives of the Executive 
Order are to be met, Federal agencies 
must ensure that they deal with state 
and local elected officials in a consistent 
and understandable way. To this end, 
the Federal agencies affected by the 
Order have worked together to make 
common policy decisions and, to the 
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extent feasible, to draft common 
regulatory language. The agencies 
involved chose an approach that 
minimizes the imposition of regulatory 
requirements on non-Federal parties. 
For the most part, these proposed 
regulations will spell out the 
Department's obligations and 
procedures in response to the views 
expressed by state and local elected 
officials. A paper discussing the policy 
decisions made by the agencies and 
OMB was made available to the public 
in December (47 FR 57369, December 23, 
1982). Following the close of the 
comment period, the agencies will again 
work together with the aim of 
promulgating final rules that are 
substantially consistent with one 
another. It is the Federal Government's 
intention that there will be no further 
rulemaking with respect to this 
Executive Order. 

The Executive Order mandates the 
implementation of final regulations by 
April 30, 1983. It will not be possible to 
have an adequate comment period and 
meet this deadline if the normal 30-day 
delay between the publication date of a 
final rule and its effective date is 
observed. Consequently, the Department 
proposes to make the final rule effective 
immediately upon its publication on 
April 30. 

As a matter of style, the proposed 
rules use the present tense when 
describing the Department's obligations. 
For example, when the proposed 
regulation says that the Secretary 
“provides the state with a timely 
explanation,” the regulation requires the 
Secretary to do so. 


Removal of Regulations Implementing 
OMB Circular A-95 


In connection with this proposed 
rulemaking, the Department is proposing 
to remove its existing regulations 
implementing former OMB Circular A- 
95. Executive Order 12372 directed OMB 
to revoke the Circular itself, and the 
OMB directive revoking the Circular told 
Federal agencies to leave their A-95 
regulations in place only until new 
regulations implementing the Order 
were promulgated on April 30, 1983. In 
order to carry out this directive, the 
Department is listing in this notice those 
regulatory provisions implementing 
Circular A-95 that it proposes to remove 
(13 CFR 309.17 and 15 CFR 905). Final 
rules carrying out the removal will be 
published on or about April 30, 1983, in 
conjunction with the Department's final 
rule implementing Executive Order 
12372. The Department also proposed to 
remove or make conforming 
amendments to certain other 
intergovernmental consultation 


regulations listed at the end of this 
NPRM, and seeks comment on these 
actions as well. 


Executive Order 12291, Regulatory 
Flexibility Act and Paperwork 
Reduction Act 


The Department has determined that 
this is not a major rule under Executive 
Order 12291. The proposed rule would 
simplify consultation with the 
Department and allow state and local 
governments to establish cost-effective 
consultation procedures. For this reason, 
the Department believes that any 
economic impact the regulation has will 
be positive. It is unlikely that its 
economic impacts will be significant, in 
any case. Consequently, the Department. 
certifies, under the Regulatory 
Flexibility Act, that this rule would not 
have a substantial economic impact on a 
significant number of small entities. This 
proposed rule is not subject to section 
3504(h) of the Paperwork Reduction Act, 
since it would not require the collection 
or retention of information. 


Section-by-Section Analysis 


Section 13.1 What is the purpose of 
these regulations? 


This section briefly states the purpose 
of the regulations, which is to implement 
Executive Order 12372 and foster an 
improved system of intergovernmental 
consultation. Paragraph (c) states the 
important point that the Order, and 
these regulations, are intended only to 
improve the Department's internal 
management of its consultation with 
state and local governments. Neither the 
Order nor these regulations are intended 
to create any right of judicial review of 
the Department's action. For example, it 
is not intended that a state or local 
government would have the right to sue 
the Department because the Department 
failed to explain a nonaccommodation 
of a state recommendation,. 


Section 13.2 What definitions apply to 
these regulations? 


This section defines several terms 
used frequently in the proposed rule. 
“Department” means the Department of 
Commerce. “Order” means Executive 
Order 12372. “Secretary” means the 
Secretary of Commerce or an official or 
employee of the Department acting 
under a delegation of authority from the 
Secretary. This does not mean that there 
must be a new, specific, formal 
delegation pertaining to Executive Order 
12372. Any official who has existing 
authority to act concerning a program or 
activity under a delegation could act 
under the Order concerning that 
program or activity. “State” means any 
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of the 50 states, the District of Columbia, 
the Commonwealth of Puerto Rico, the 
Commonwealth of the Northern Mariana 
Islands, the U.S. Virgin Islands, Guam, 
American Samoa, or the trust territory 
of the Pacific Islands. The definition of 
“state” means that the District of 
Columbia, Puerto Rico, and the other 
jurisdictions mentioned may create an 
official consultation process and consult 
with Federal agencies on the same basis 
as each of the 50 states. 


In addition to these definitions, 
several other terms appearing in the 
Order are not defined in this section, but 
are used in the regulation in a way that 
makes their operational meaning clear 
(e.g., accommodate and explain in 
§ 13.7). 


Section 13.3 What programs and 
activities of the Department are subject 
to these regulations? 


The intent of the Order is that state 
and local elected officials should have 
the opportunity to consult with Federal 
agencies under the Order concerning as 
many Federel programs and activities as 
they wish. This section provides that the 
Department will publish a Federal 
Register notice, in conjunction with the 
publication of its final Executive Order 
12372 rule, listing the programs and 
activities that are subject to the Order. 
Updated lists will be published when 
necessary in order to let states know 
which of the Department's programs and 
activities they may choose to cover. 

The attachment to this preamble 
contains a list of those programs and 
activities that the Department proposes 
to exclude from coverage under the 
Order. The reason for each proposed 
exclusion is also listed. The Department 
seeks comments on the proposed 
exclusions. After promulgation of the 
final rules, if the Department wants to 
exclude new or additional programs or 
activities from coverage under the 
Order, it will publish a Federal Register 
notice requesting comment on the 
proposed exclusions. 

At this time, states should assume 
that all the Department's other Federal 
financial assistance and direct Federal 
development programs will be subject to 
the Order. Of course, activities and 
programs that clearly are neither 
Federal financial assistance nor direct 
Federal development (e.g., procurement 
by the Department) are not subject to 
the Order. Also, the Order and these 
regulations do not apply to proposed 
regulations, legislation, budget 
formulation, or classified programs or 
activities where formal consultation 
would endanger national security. 





Even if a program or activity is 
excluded from the consultation system 
established by the Order, state and local 
officials would still have an opportunity 
to have their views considered by the 
Department. Indeed, statutory 
requirements for consultation, such as 
section 401(b) of the Intergovernmental 
Cooperation Act of 1968 (42 U.S.C. 
4231(b)), require Federal agencies to 
consider the views of state and local 
governments. Many of the Department's 
program statutes have their own 
consultation requirements, and the 
Department will, of course, comply with 
all existing or future statutory 
requirements of this kind. However, the 
Department is not obligated to follow 
the provisions of the Order and these 
_ Tegulations with respect to excluded 
programs and activities. 

If at any time a state believes that any 
official of the Department has not made 
appropriate use of the official state 
process, the state is invited to raise its 
concerns directly with the Secretary. 


Section 13.4 What are the Secretary’s 
general responsibilities under the 
Order? 


This section incorporates the most 
important portions of Executive Order 
12372 into the Department's regulation, 
exphasizing the Department's 
obligations under the Order. The 
mechanisms by which the Department 
will carry out many of these general 
obligations are developed further in 
other sections of the rule. 

Paragraph (b)}(2) means the 
Department is obligated to make efforts 
to ensure that information on proposed 
actions or decisions of the Department 
is available to the states in sufficient 
time to be able to exert meaningful 
influence on the Department's course of 
action. For example, the Department 
would make sure that the state learned 
of draft assistance announcements 
(including decision criteria), proposed 
Federal development project decisions, 
and so forth, in time to make a 
meaningful response. 


Section 13.5 What procedures apply to 
state’s choice of programs under the 
Order? 


States may choose to consult with the 
Department under the Order concerning 
any of the Department's programs and 
activities that the Department's Federal 
Register notice on or about April 30, 
1983 and subsequently lists as subject to 
the Order. However, these regulations 
do not require states to consult with the 
Department concerning any particular 
program or activity. This is an important 
distinction between the Order's 
consultation policy and the system 


established under Circular A-95, which 
gave states no discretion concerning 
program selection. Under the Order, 
each state may choose whether to use 
the consultation system with respect to 
any particular program or activity. This 
gives states increased flexibility to 
determine how best to allocate their 
resources. For example, many programs 
have existing statutory consultation 
systems. If a state decides that an 
existing consultation system is 
adequate, the state might choose not to 
cover the program under its E.O. 1237 
process, thereby avoiding duplication 
and saving resources for use on other 
programs. A state also might want to 
decline to cover a program which has 
only minor effects on the state and its 
people. 

The Department emphasizes that the 
choice of whether to cover a particular 
program or activity listed in the 
Department's Federal Register notice is 
entirely up to each state. While the 
Department will be happy to discuss 
with states the most effective ways of 
carrying out consultation concerning its 
programs and activities, the Department 
will not attempt to constrain the state’s 
discretion with respect to program 
selection. 

Paragraph (a) of this section sets out a 
purely administrative requirement 
pertaining to program selection. The 
state must notify the Secretary of the 
programs and activities it chooses to 
cover. When it first establishes its 
official process, the state can meet this 
requirement by sending to OMB, along 
with other information required to 
establish the process, a list of the 
Federal programs and activities it 
wishes to cover. OMB will inform each 
Federal agency of the programs and 
activities of each that the state has 
chosen to cover. Subsequently, the state 
should send all program coverage 
information (additions, deletions, other 
changes) directly to the Department. 
This information will enable the 
Department's personnel who work on a 
particular program or activity to know 
which states they must consult with 
under the provisions of the Order. 

Paragraph (b) provides that, once a 
state has established a process and 
made its program selection known to the 
Department, the Department will use the 
state’s process concerning the programs 
and activities selected by the state as 
soon as feasible. While the Department 
will make every effort to use the state’s 
process, there may be situations, on 
individual programs or projects, where 
the Department may not be able to do so 
for a time. The Department will make 
determinations concerning when to 
begin using the state’s official process 
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on a case-by-case basis and will let the 
states know when it will start to use the 
state process. 

Paragraph (c) provides that the 
Department may establish deadlines by 
which states must inform the 
Department of changes in their program 
selection choices. A state may add or 
delete a program or activity from those 
it wishes to cover under the Order at 
any time. However, in order for 
meaningful consultation to occur under 
the Order, the Department may need a 
certain amount of “lead time” before it 
can adapt its procedures to the changed 
circumstances. For this reason, the 
Department may find it necessary to 
establish deadlines for program 
selection changes. These deadlines 
would simply be notifications to the 
state that, for exaample, if they wished 
to have consultation under the Order 
begin with respect to a particular 
program on a given date, they would 
have to inform the Department of their 
program selection change a certain time 
(e.g., 30 days, 45 days) prior to that date. 


Section 13.6 How does the Secretary 
give states an opportunity to comment 
on proposed Federal financial 
assistance and direct Federal 
development? 


Paragraph (a) points out that the 
Order would apply not only to 
comments prepared pursuant to the 
official state process but also to 
comments formulated by local elected 
officials to whom the state’s 
consultation role has been delegated in 
specific instances. Section 3(a) of the 
Order permits states to delegate, to local 
elected officials in specific instances, 
the review, coordination, and 
cammunication with Federal agencies 
that normally take place under the state 
process. This means that statés may 
choose not only which programs and 
activities to cover but also who within 
the state has the opportunity to carry 
out the consultation. States have 
complete discretion concerning 
delegation of their consultation role. 

For example, a state could delegate to 
a single mayor the state’s consultation 
role with respect to a project occurring 
in his or her city. The state could 
delegate all consultation under a 
particular program to officials of the 
local governments whose jurisdictions 
are affected by projects under the 
program. The state could delegate its 
consultation role for a particular 
program to local elected officials in 
cities above 250,000 population but not 
to local officials in smaller jurisdictions, 
or vice versa. In any case of delegation, 
the local official to whom the state's 
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consultation role is delegated stands in 
the shoes of the official state process 
with respect to the Department. For 
example, efforts by the Department to 
reach a negotiated solution with the 
local official will be pursued directly 
with the official, not with the state itself. 

The local official to whom the state's 
consultation role had been delegated 
would not send his or her comment 
directly to the Department. Rather, the 
official would send the comment to the 
Department through the state single 
point of contact. The Department would 
work with the local official in attempting 
to reach an accommodation, but, if 
efforts at accommodation were 
unsuccessful, the Department would 
explain the nonaccommodation to the 
single point of contact. Routing the 
delegated comment through the state 
single point of contact would alert the 
Department to the fact that the local 
official's comments should be dealt with 
under the provisions of the Order and 
make unnecessary a separate 
communication from the state to the 
Department informing the Department 
that the comment was an official 
comment of the state. 

It is difficult to specify, in advance, 
the precise time frames that will 
implement the Order's notification 
requirement for the Department's widely 
varied programs and activities. 
However, paragraph (b) states that, as a 
general rule, states choosing to cover a 
particular program or activity will have 
at least 30 days (45 days in the case of 
interstate situations) to comment on 
proposed Federal financial assistance or 
direct Federal development before the 
Department commits itself to a given 
course of action. The Department, on a 
case-by-case basis, may allow a shorter 
period for comment if unusual 
circumstances make the shorter period 
necessary. Among the kinds of unusual 
circumstances that might necessitate a 
shorter comment period are an 
emergency, the necessity to make a 
grant or cooperative agreement decision 
before the end of a fiscal year, or a 
statutory deadline. 

In order to meet the Order's objective 
of ensuring states a meaningful 
opportunity to influence decisions by the 
Department, the Department may need 
to establish deadlines or time frames (by 
means of nonregulatory, program 
specific announcements) for comment 
on particular actions or types of actions. 
Consequently, as provided in paragraph 
(c), the Department may define, for its 
varying programs and activities, the 
length of comment periods and the 
starting points from which comment 
periods would begin to run. States and 


localities would still have at least 30 
days to comment (45 days in interstate 
situations), except under unusual 
circumstances. For example, time frames 
may differ among different types of 
programs (e.g., one-year grants, multi- 
year grants, direct development projects, 
permits), for different stages of the same 
program (e.g., first application, renewal), 
or at different times (e.g., end of fiscal 
year, deadline for quarterly 
apportionment). 

In some of the Department's programs, 
a basic decision to go forward with a 
project may be the key decision that 
determines a subsequent course of 
action by the Department. Once the 
initial decision is made, the Department 
has little discretion with respect to the 
subsequent decisions. The Department 
could inform states of the key decision 
points on which their comments are 
essential if the states are to have a 
meaningful role in influencing the 
Department's decision. 

In most financial assistance programs, 
a state, local, or private agency applies 
to the Department for a grant or 
cooperative agreement or otherwise 
seeks Departmental approval for 
financial assistance to be provided. In 
order to receive notification of 
applications for finacial assistance from 
the Department, the state should work 
with applicant organizations to ensure 
that applications are provided to the 
state in a timely manner. If it becomes 
necessary, the Department may 
establish requirements in nonregulatory, 
program specific announcements for 
applicants to submit copies of their 
application to the state. 

In order to ensure timely completion 
of Federal decisionmaking, the 
Department may require states to 
complete their reviews of applications 
and to submit their comments to the 
Secretary by a particular date. The 
intent of this provision is to prevent 
undue delays in Federal decisions 
affecting the state. A similar provision, 
in paragraph (c)(3), permits the 
Secretary to establish deadlines in 
nonregulatory, program specific 
announcements for state review of the 
Department's direct development 
activities. 

Paragraph (d) makes an important 
point with respect to the way that 
communications between states and the 
Department would work. Under the 
Order, a state may organize the 
mechanics of its consultation process 
any way it chooses. However, in order 
to ensure that communications between 
the Department and the official state 
process flow efficiently, the Department 
strongly encourages states to establish a 
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“single point of contact” for state 
communications with Federal agencies. 
Channeling communications from the 
states to Federal agencies and from 
agencies back to the states through a 
single point has obvious benefits from 
the point of view of administrative 
simplicity. In addition, it will enable the 
Department to know which 
communications to treat as official 
under the provisions of the Order. The 
Department needs a means of separating 
the letters from state and local elected 
officials to which it will respond through 
normal correspondence channels from 
those letters to which it must respond 
under the provisions of the Order. 
States’ use of a single point of contact 
will permit the Department to make this 
necessary administrative distinction. 

In the absence of a state process, or 
with respect to a program that a state 
has not selected for coverage, the 
Department will work with the state, 
consistent with existing legal 
requirements. The provisions of the 
Order and these regulations will not 
apply, however. 

The proposed regulation would not 
impose any constraints on the content of 
comments that states send to the 
Department. However, the Department 
would strongly encourage commenters 
under the Order to follow three policies 
which are important for the efficient 
operation of the Order’s consultation 
system. 

First, comments should address 
statutes, regulations, and other 
requiréments governing a specific 
program or decision. Often, the 
Department is required to make a 
decision based on certain statutorily 
established factors. In other cases, the 
Department, through regulation or 
guidance, has established 
decisionmaking criteria for various 
actions. It is unlikely that the 
Department would be able to 
accommodate concerns that do not 
address these requirements and 
standards, or which are not relevant to 
the decisionmaking process. In order to 
have meaningful influence on the 
Department's decisions, comments must 
be relevant to the factors on which the 
Department bases its decisions. For 
example, if a Department's standards 
call for a decision to be made at a 
certain stage only on the technical 
merits of financial assistance proposals, 
before consideration is given to costs, 
the Department could not accommodate 
a state comment addressing costs during 
the technical review. 

Second, states can assist the 
Department's implementation of the 
Order by clearly specifying the 
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magnitude of the state’s concerns. Often, 
it may be difficult for the Department to 
tell whether a state is firmly 
recommending a given course of action, 
has a mild perference for or reservation 
about the action, or is simply seeking 
clarification of the Department's 
position. For example, if a state wants 
the Department to recognize the state’s 
priorities, accept only a modified 
financial assistance application, or deny 
a financial assistance application, it 
would be very helpful if the state 
identified its position as clearly as 
possible. The Order directs Federal 
agencies to make efforts to 
accommodate state concerns. The 
Department's ability to do so 
successfully is dependent, to a 
significant degree, on the clear 
articulation of concerns by the states. 

Third, the Department may not be ina 
good position to accommodate state and 
local concerns unless the state speaks 
with one voice in its comments. The 
Department recognizes that different 
state and local officals and agencies 
may not always agree among 
themselves concerning the course of 
action the Department should follow. 
The single point of contact should 
reconcile conflicting views before 
transmission to avoid the Department's 
having to seek clarification concerning 
which set of views the state wants the 
Department to accommodate. The 
process will work much better if the 
Department receives a single set of 
comments. 


Section 13.7 How does the Secretary 
make efforts to accommodate state and 
local concerns? 


Paragraph (a) provides that when a 
state comments to the Department under 
the Order, the Department has three 
choices. The Department can accept the 
state’s comments {i.e., do as the state 
recommends). Second, it can reach a 
mutually agreeable solution with the 
state. This solution can differ from the 
original state position on the matter. 
Third, if the Department cannot accept 
the state’s comments or reach a 
mutually agreeable solution, the 
Department is obligated to give the state 
a timely, simple explanation of the 
Department's reasons for not doing so. 
While the Department is not required to 
accept the state’s comments or to begin 
discussions towards another solution, 
the Department does have an obligation 
to provide a simple explanation of its 
decision. 

Normally, the explanation could take 
any form which adequately 
communicates the Department's reasons 
for its decision to the state. A telephone 
call, a meeting, or a letter would perform 


this function. The Department has the 
discretion to choose the most 
appropriate mode of communicating the 
explanation in each case. The 
explanation is made by a designee of 
the Secretary. 

There is one exception to the 
Department's discretion to choose the 
mode of communicating the explanation. 
As subdivision (a)(3)({ii) provides, the 
Governor of the state may request, in 
advance of the time the explanation is 
made or after it is communicated to the 
single point of contact, that an 
explanation of nonaccommodation be 
made in writing. When it receives such a 
request from a Governor, the 
Department's explanation will be in a 
letter. 

Subdivision (a)(3)(iii) spells out the 
role of the single point contact in 
receiving explanations from the 
Department. The Department will direct 
all such explanations to the single point 
of contact in each state that has one. 
This is true even where accommodation 
discussions have occurred between the 
Department and another party in the 
state. 

Paragraph (b) concerns safeguards to 
ensure that the interests of states are 
protected in nonaccommodation 
situations. Paragraph (b)(1) provides 
that a nonaccommodation explanation 
will state that the Department will not 
implement its decision until ten days 
after the single point of contact receives 
the explanation except as provided in 
paragraph (b)(2). This waiting period is 
intended to permit states to respond to 
the Department in cases of 
nonaccommodation before the 
Department has awarded a grant or 
cooperative agreement, begun 
construction of a facility, or otherwise 
irrevocably carried out the decision. In a 
case in which the Department has 
provided a verbal explanation of a 
decision to the single point of contact, 
and the Governor subsequently has 
requested a written explanation, the ten 
day period will start to run from the date 
of the original explanation to the single 
point of contact. 

Paragraph (b}(2) recognizes that there 
will be some situations in which the 
Department cannot observe the ten-day 
waiting period. These unusual 
circumstances could include, for 
example, a statutory deadline, 
emergency, or end of a fiscal year 
situation that may make it infeasible for 
the Department to wait ten days before 
implementing its decision. In a situation 
where the Department cannot observe 
the waiting period, the Secretary or a 
designee of the Secretary at a higher 
level than the official responsible for 
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making the original decision will review 
the decision before the 
nonaccommodation explanation is made 
and before the Department implements 
the decision. The nonaccommodation 
explanation will incude the 
Department's reasons for determining 
that the ten-day waiting period is not 
feasible. 


Section 13.8 What are the Secretary's 
obligations in interstate situations? 


In some cases, action taken by the 
Department in Federal financial 
assistance and direct Federal 
development programs may have an 
impact on interstate areas. In these 
situations, the Department has certain 
additional obligations. First, the 
Department must identify its direct 
Federal development or Federal 
financial assistance actions or decisions 
that have an impact on interstate areas. 
Having done so, the Department must, 
as provided in paragraph (b), notify the 
potentially affected states, whether or 
not they have established an official 
state process under the Order. Except in 
unusual circumstances (e.g., 
emergencies, financial assistance 
awards at the end of the fiscal year), the 
Department must provide the affected 
states an opportunity for comment of at 
least 45 days before the Department 
commits itself to a course of action. The 
increase in the minimum comment 
period from 30 to 45 days in interstate 
situations allows extra time for states to 
coordinate among themselves before 
providing views to the Department. 

The Department, obviously, cannot 
require states to coordinate with each 
other on proposed Federal assistance or 
direct development having an impact on 
an interstate area. However, the 
Department strongly encourages each 
affected state to share its comments 
with and obtain the views of other 
affected states, using the other state’s 
single point of contact, if there is one, or 
an appropriate state official if there is 
not a single point of contact. The 
Department encourages states to 
reconcile differences where they exist, 
so that the states can present the 
Department with a unified position. If 
the affected states provide the 
Department with conflicting 
recommendations, the Department will, 
with respect to states that have 
established a process under the Order, 
accommodate recommendations to the 
extent possible and explain its 
nonaccommodations of other points of 
view as provided in § 13.7. 
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Issued at Washington, D.C. January 17, 
1985. 
Malcolm Baldridge, 
Secretary of Commerce. 


Attachment—List of Programs and 
Activities Proposed for Exclusion From 
Scope of the Order 


A. Economic Development 
Administration 


1. Miscellaneous grants under 13 CFR 
Parts 305, 307 and 309 to Federally- 
recognized tribal governments 
(Catalogue of Federal Domestic 
Assistance (“CFDA”) Numbers 11.300, 
302, 303, 307). E.O. 12372 does not apply 
to programs and activities directly 
administered by tribal governments. 

2. Technical assistance and program 
evaluation activities which are 
performed under basic ordering 
agreements (CFDA #11.303). Certain 
technical assistance and program 
evaluation projects conducted by EDA 
are performed under agreements entered 
into directly by EDA with the provider 
of the services and are not covered by 
E.O. 12372 since they do not constitute 
financial assistance directly affecting a 
state or local government under section 
1 of the Order. In addition, other 
technical assistance projects which 
have a national focus without significant 
local effects are exempt from the Order. 

3. Economic research. Economic 
research projects are exempt from the 
Order when they examine problems of 
national scope and are performed by 
non-governmental entities. 


B. International Trade Administration 


1. Trade Adjustment Assistance 
Program (CFDA #11.109). This program 
involves the provision of financial and 
technical assistance to firms adversely 
affected by competition from imports. 
Activities under the program do not 
directly affect state and local 
governments and are outside the scope 
of E.O. 12372. 


C. Minority Business Development 
Agency 


1. MBDA conducts several programs 
to assist minority entrepreneurs (CFDA 
#11.800). MBDA provides services to 
minority enterpreneurs primarily 
through its Business Development 
Center Program. Other programs include 
the Technology Commmercialization 
Program, Trade Association Program, 
and Native American Program. Insofar 
as these programs benefit minority 
enterprises and do not affect state and 
local governments directly, they are 
outside the scope of E.O. 12372. 


D. National Bureau of Standards 


1. Measurement and Engineering 
Research and Standards (CFDA #11.601, 
603, 604). NBS conducts activities 
relating to measurement and engineering 
research and standards. These activities 
do not have a geographic focus and do 
not directly affect state and local 
governments. Accordingly, these 
activities are outside the scope of the 
Order. 


E. National Oceanic and Atmospheric 
Administration 


1. Programs not involving the 
extension of assistance to State and 
local governments. Several of NOAA's 
programs provide assistance directly to 
fishermen and do not directly affect 
state and local governments. These 
programs are the Fisherman’s 
Contingency Fund (CFDA #11.408), the 
Fishing Vessel and Gear Damage 
Compensation Fund (CFDA #11.409), 
the Fisherman's Guaranty Fund (CFDA 
#11.410), and Fishing Vessel Obligation 
Guarantees (CFDA #11.415). 
Accordingly, these programs are outside 
the scope of the Order. 


2. Programs partially exempt from 
E.O. 12372. Several other NOAA 
programs provide assistance primarily 
to nongovernmental entities. To the 
extent a program provides assistance to 
an applicant which is not a state or local 
government or an agency thereof, and 
does not directly affect a state or local 
govenment, it is outside the scope of the 
Order. Programs which are partially 
exempt from E.O. 12372 are the Sea 
Grant Support Program (CFDA #11.417), 
Financial Assistance for Marine- 
Pollution Research (CFDA #11.426), and 
the Fisheries Development and 
Utilization Research and Development 
Grants and Cooperative Agreements 
Program (CFDA #11.427). 


List of Subjects in 15 CFR Part 13 


Intergovernmental relations. 

1. For the reasons set out in the 
Preamble, the Department of Commerce 
proposes to amend Title 15, Code of 
Federal Regulations, by adding a new 
Part 13, to read as follows: 


TITLE 15—{AMENDED] 


PART 13—iINTERGOVERNMENTAL 
REVIEW OF DEPARTMENT OF 
COMMERCE PROGRAMS AND 
ACTIVITIES 


Sec. 
13.1 What is the purpose of these 
regulations? 

13.2 What definitions apply to these 


regulations? 
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Sec. 

13.3 What programs and activities of the 
Department are subject to these 
regulations? 

13.4 What are the Secretary's general 
responsibilities under the Order? 

13.5 What procedures apply to a state's 
choice of programs under the Order? 
13.6 How does the Secretary give states an 

opportunity to comment on proposed 
Federal financial assistance and direct 
Federal development? 

13.7 How does the Secretary make efforts to 
accommodate state and local concerns? 

13.8 What are the Secretary's obligations in 
interstate situations? 

13.9 [Reserved] 

Authority: Executive Order 12372 (July 14, 
1982; (17 FR 30959); section 401(b) of 
Intergovernmental Cooperation Act of 1968 
(42 U.S.C. 4231(b)) 


§13.1 What is the purpose of these 
regulations? 

(a) The regulations in this part 
implement Executive Order 12372, 
issued July 14, 1982, and titled 
“Intergovernmental Review of Federal 
Programs.” 

(b) Executive Order 12372 is intended 
to foster an intergovermental 
partnership and a strengthened 
Federalism by relying on state and local 
processes for state and local 
government coordination and review of 
proposed Federal financial assistance 
and direct Federal develpoment. 

(c) The Order and these regulations 
are intended only to improve the 
internal management of the Department. 

Neither the Order nor these 
regulations are intended to create ary 
right or benefit enforceable at law by a 
party against the Department or its 
officers. 


§ 13.2 What definitions apply to these 
regulations? 

“Department” means the U.S. 
Department of Commerce. 

“Order” means Executive Order 
12372, issued July 14, 1982, and titled 
“Intergovernmental Review of Federal 
Programs.” 

“Secretary” means the Secretary of 
the U.S. Department of Commerce or an 
official or employee of the Department 
acting for the Secretary under a 
delegation of authority. 

“State” means any of the 50 states, the 
District of Columbia, the , 
Commonwealth of Puerto Rico, the 
Commonwealth of the Northern Mariana 
Islands, Guam, American Samoa, the 
U.S. Virgin Islands, or the Trust 
Territory of the Pacific Islands. 

§ 13.3 What programs and activities of the 
Department are subject to these 
regulations? 

The Secretary publishes in the Federal 
Register a list of the Department's 
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programs and and activities that are 
subject to the Order and these 
regulations. 


§ 13.4 What are the Secretary's general 
responsibilities under the Order? 

(a) The Secretary provides 
opportunities for consultation by elected 
officials of those states and local 
governments that would provide the 
non-Federal funds for, or that would be 
directly affected by, proposed Federal 
financial assistance from, or direct 
Federal development by, the 
Department. 

(b) If a State adopts a process under 
the Order to review and coordinate 
proposed Federal financial assistance or 
direct Federal development, the 
Secretary, to the extent permitted by 
law: 

(1) Uses the State process to 
determine official views of state and 
local elected officials; 

(2) Communicates with state and local 
elected officials as early in a program 
planning cycle as is reasonably feasible 
to explain specific plans and actions; 

(3) Makes efforts to accommedate 
state and local elected officials’ 
concerns with proposed Federal 
financial assistance and direct Federal 
development that are communicated 
through the state process; 

(4) Allows the states to simplify and 
consolidate existing Federally required 
state plan submissions; 

(5) Where state planning and 
budgeting systems are sufficient and 
where permitted by law, encourages the 
substitution of State plans for Federally 
required state plans; 

(6) Seeks the coordination of views of 
affected state and local elected officials 
in one state with those of another state 
when proposed Federal financial 
assistance or direct Federal 
development has an impact on interstate 
metropolitan urban centers or other 
interstate areas; and 

(7) Supports state and local 
governments by discouraging the 
reauthorization or creation of any 
planning organization which is 
Federally-funded, which as a limited 
purpose, and which is not adequately 
representative of, or accountable to, 
State or local elected officials. 


§ 13.5 What procedures apply to a state's 
choice of programs under the Order? 

(a) Each state that adopts a process 
under the Order notifies the Secretary of 
the Department’s programs that the state 
chooses to cover under the Order. 

(b) The Secretary uses a state’s 
process under the Order as soon as 
feasible, depending on individual 
programs and projects, after the state 


notifies the Secretary of its program 
choices. 

(c) States may change their program 
choices under the Order at any time. 
The Secretary may establish deadlines 
by which states are required to inform 
the Secretary of changes in their 
program choices. 


§ 13.6 How does the Secretary give states 
an opportunity to comment on proposed 
Federai financial assistance and direct 
Federal development? 

(a) This section applies to all 
commenis received from a state 
pursuant to an official process it has 
established under the Order, including 
comments where the state has delegated 
to local elected officials the review, 
coordination and communication with 
the Department. 

(b) Except in unusual circumstances, 
the Secretary gives states at least 30 
days to comment on any proposed 
Federal financial assistance or direct 
Federal development (see § 13.8 for 
comment periods pertaining to interstate 
situations). 

(c) Subject to paragraph (b) of this 
section, the Secretary may establish 
deadlines for: 

(1) Applicants to submit copies of 
their applications to the states; and 

(2) States to complete their review of 
applications under a financial 
assistance program and to submit their 
comments to the Department. 

(3) States to complete their review of 
proposed direct Federal development 
and to submit their comments to the 
Department. 

(d) The Secretary responds as 
provided in the Order to all comments 
from a state that are provided through a 
state office of official that acts as a 
single point of contact under the Order 
between the state and all Federal 
agencies. 


§ 13.7 How does the Secretary make 
efforts to accommodate state and local 
concerns? 

(a) If a state provides comments to the 
Department in accordance with 
§ 13.6(d), the Secretary: 

(1) Accepts the state’s comments; 

(2) Reaches a mutually agreeable 
solution with the state; or 

(3)(i) Provides the state with a timely 
explanation of the basis for the 
Department's decision. 

(ii) If requested by the Governor, the 
Secretary provides the explanation in 
writing. 

(iii) If the state has designated a state 
office or official as a single point of 
contact between the state and all 
Federal agencies, the Secretary provides 
any explanation under paragraph (a)(3) 
of this section to the office or official. 
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(b) In any explanation under 
paragraph (a)(3) of this section, the 
Secretary informs the state that— 

(1) The Department will not 
implement its decision for ten days after 
the state receives the explanation; or 

(2) The Secretary has reviewed the 
decision and determined that, because 
of unusual circumstances, the ten-day 
waiting period is not feasible. 


§ 13.6 What are the Secretary's 
obligations in interstate situations? 

The Secretary is responsible for: 

(a) Identifying proposed Federal 
financial assistance and direct Federal 
development that have an impact on’ 
interstate areas; 

(b) Notifying the affected states, 
including states that have not adopted a 
process under the Order; and 

(c) Except in unusual circumstances, 
providing the affected states an 
opportunity of at least 45 days to 
comment. 


§ 13.9 [Reserved] 


2. The Secretary also proposes to 
remove the following regulations which 
implement OMB Circular A-95: 


TITLE 13—{[AMENDED] 


PART 309—[ AMENDED] 


§ 309.17 [Amended] 


(a) 13 CFR is amended by removing 
§ 309.17. 


TITLE 15—{AMENDED] 


PART 905—[REMOVED] 


(b) 15 CFR is amended by removing 
Part 905. 

3. The Secretary proposes to amend 
the following regulations to conform 
them to the changes made above: 


TITLE 13—{AMENDED] 


PARTS 303 AND 307—[ AMENDED] 


§§ 303.4-3 and 307.53 [Amended] 


(a) 13 CFR is amended by removing 
§ 303.4—3(b)(5)(i), § 303.4-3(d)(4)(i), and 
§ 307.53(b)(1). 


TITLE 15—{AMENDED] 


PARTS 920, 921 AND 923— 
[AMENDED] 


§§ 920.53, 920.55, 920.58, 920.59, 920.61, 
921.14, 923.92, 923.95, 923.98 [Amended] 
(b) 15 CFR 920.53, 920.55, 920.58, 
920.59, and 920.61; § 921.14(c) and 
§ 923.92(b)(3), 923.95(a) and 923.98(c) are 
amended by substituting the phrase 
“Executive Order 12372” wherever those 
sections contain reference to “Office of 
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Management and Budget Circular 
Number A-95”; “OMB Circular A-95 
(revised)”; or “A-95”". 


PARTS 930 AND 931—[ AMENDED] 


Subpart F (§§ 930.90 through 930.100) 
[Amended] 


(c) 15 CFR is amended by removing 
Part 930, Subpart F (§§ 930.90-930.100) 
(Amendments to conform these 
regulations to the Executive Order will 
be published shortly after the date of 
this publication) and § 931.92. 


TITLE 50—{AMENDED] 


PART 401—| AMENDED] 


(d) 50 CFR 401.5 is revised to read as 
follows: 


§ 401.5 Coordination with States. 


The Secretary will approve an 
Application For Federal Assistance only 
after he has coordinated the application 
with the State office established to 
review applications under Executive 
Order 12372 (if the State has established 
such an office and wishes to review 
these applications) and other non- 
Federal entities which have 
management authority over the resource 
to be affected. 


TITLE 15—{AMENDED] 


PART 2301—[ AMENDED] 


(e) 15 CFR 2301.8 is amended by 
revising paragraph (e) to read as 
follows: 


§ 2301.8 Service of applications. 


* * * * 


(e) The State office established to 
review applications under Executive 
Order 12372, if the State has established 
such an office and wishes to review 
these applications. 

[FR Doc. 83-1668 Filed 1-21-83; 8:45 am] 
BILLING CODE 3510-BP-M 
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DEPARTMENT OF DEFENSE 


32 CFR Part 243 


intergovernmental Review of 
Department of Defense Programs and 
Activities 


AGENCY: Department of Defense, Office 
of the Secretary. 
ACTION: Notice of proposed rulemaking. 


SUMMARY: This proposed rule would 
implement Executive Order 12372, 
“Intergovernmental Review of Federal 
Programs.” It applies to direct Federal 
development programs and activities of 
the Department of Defense. Executive 
Order 12372, and these proposed 
regulations, are intended to replace the 
intergovernmental consultation system 
developed under Office of Management 
and Budget (OMB) Circular A-95. They 
provide for a new, more effective, 
intergovernmental consultation system. 
Under the Order, state, and local elected 
official, not the Federal Government, 
will determine what Federal programs 
and activities encompassed by the order 
to review and the procedures by which 
the review will take place. 

DATES: Comments must be received on 
or before March 10, 1983, 

appress: Interested persons should 
submit comments to Director, Office of 
Economic Adjustment, Room 3D968, 
Pentagon, Washington, D.C. 20301. 
Commenters wishing to have their 
submissions acknowledged should 
include a stamped, self-addressed 
postcard with their comments. 
Comments will be available for 
inspection at the above address from 
8:30 a.m. to 5:00 p.m. Monday through 
Friday. 

FOR FURTHER INFORMATION CONTACT: 
Colonel Michael D. Davies (202) 697- 
3006. 


Background 


For many years, consultation between 
state and local officials and Federal 
agencies concerning Federal programs 
and activities has taken place through 
the regulatory and organizational 
framework created under OMB Circular 
A-95. The A-95 system required state 
and local governments to follow 
prescribed review procedures and to 
review specified Federal programs, 
regardless of the circumstances affecting 
particular state and local governemnts. 
The system also required review of 
Federal programs by state and local 
agencies without regard to the 
priorities of their elected leadership. 
The A-95 process became burdensome, 
and costly. States and localities had to 
process too much paperwork, and, as a 


result, the impact of substantive 
comments was sometimes lost. A 
network of state and area 
clearinghouses was created to manage 
this paperwork. State and local elected 
officials found it difficult to exert 
significant influence on Federal 
decisions through this system, and 
Federal agencies found the system a 
cumbersome method of obtaining 
information about, and responding 
appropriately to, state and local 
concerns. 

On July 14, 1982, President Reagan 
signed Executive Order 12372, 
“Intergovernmental Review of Federal 
Programs.” The Executive Order is 
reproduced as Attachment A to the 
OMB notice published in today's Federal 
Register. The Order directs the 
revocation of Circular A-95, and 
provides for a new intergovernmental 
consultation system that is consistent 
with the President's policies concerning 
Federalism and regulatory relief. Under 
the Order, states, and localities will take 
the initiative for establishing review 
procedures and priorities. State and 
local elected officials, not the Federal 
Government, will determine, within the 
scope of the Order, which Federal 
programs and activities to review and 
the procedures by which the review will 
take place. When state and local elected 
officials bring their concerns to a 
Federal agency’s attention through this 
process, the agency will have to make 
efforts to accommodate the concerns, 
and, if it does not accommodate them, 
explain why not. This “accommodate or 
explain” provision gives greater weight 
to state and local views than Circular 
A-95 did. In contrast to the A-95 
system, which relied heavily on 
clearinghouses, planning organizatiohs, 
and other bodies which are nof elected 
by the jurisdictions they serve, the 
Order, consistent with the President's 
Federalism policy emphasizes the role of 
elected State and local officials. 


OMB Guidance to States 


In order to assist states as they begin 
their work in implementing the Order, 
OMB wrote, on or before today, to each 
state concerning the establishment of an 
official state process. This letter will be 
reproduced in the Fedezal Register in the 
next few days. This letter explains the 
role of the “single point of contact.” A 
“single point of contact” is the one office 
or official in a state that transmits the 
result of the state review and 
coordination with recommendations that 
differ from the Federal proposal to the 
Department and other Federal agencies 
and to which the Department directs 
official communications (e.g., 
explanations of nonaccommodation) to 
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the state under the Order. A state may 
have as few or as many entities as it 
chooses to perform review and 
coordination and to conduct discussions 
with the Department. However, there 
should be only one point of contact to 
officially transmit recommendations for 
change to all Federal agencies under the 
Order. It is up to the state whether the 
single point of contact plays a 
substantive role with respect to the 
state’s reviews, or simply acis as a focal 
point for official communications. 

It is also worth emphasizing that 
states are not required to adopt an 
official state process at all. However, 
after final rules implementing the Order 
become effective (they will be published 
on or about April 30, 1983), the existing 
Federal A-95 consultation regulations 
will no longer be in effect. Other 
existing statutory consultation 
requirements are not affected by this 
proposed rule. An inventory of these 
existing requirements will be available. 

This Department and other Federal 
agencies have the basic responsibility of 
ensuring that their programs and 
activities are carried out in conformity 
with the Order's provisions. OMB will 
have general government-wide oversight 
responsibility for the implementation of 
the Order, but will not attempt to 
exercise any day-to-day, operational 
control of agency actions. Nor will OMB 
act as a forum for “appeals” of agency 
actions by non-Federal parties. 

Under A-95 procedures this 
Department sought Memoranda of 
Understanding with State 
clearinghouses on what programs would 
be reviewed and how the review would 
be accomplished. The Department 
proposes to continue these memoranda 
with the state single points of contract; 
revising them as necessary. 


Development of Proposed Regulations 


If the objectives of the Executive 
Order are to be met, Federal agencies 
must ensure that they deal with state 
and local elected officials in a consistent 
and understandable way. To this end, 
the Federal agencies affected by the 
Order have worked together to make 
common policy decisions and, to the 
extent feasible, to draft common 
regulatory language. The agencies 
involved chose an approach that 
minimizes the imposition of regulatory 
requirements on non-Federal parties. 
For the most part, these proposed 
regulations will! spell! out the 
Department's obligations and 
procedures in response to the views 
expressed by state and local elected 
officials. A paper discussing the policy 
decisions made by the agencies and 
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OMB was made available to the public 
in December (47 FR 57369, December, 23, 
1982). Following the close of the 
comment period, the agencies will again 
work together with the aim of 
promulgating final rules that are 
substantially consistent with one 
another. It is the Federal Government's 
intention that there will be no further 
rulemaking with respect to this ~ 
Executive Order. 

The Executive Order mandates the 
implementation of final regulations by 
April 30, 1983. It will not be possible to 
have an adequate comment period and 
meet this deadline if the normal 30-day 
delay between the publication date of a 
final rule and its effective date is 
observed. Consequently, the Department 
proposes to make the final rule effective 
immediately upon its publication on 
April 30. 

As a matter of style, the proposed 
rules use the present tense when 
describing the Department's obligations. 
For example, when the proposed 
regulation says that the Secretary 
“provides the State with a timely 
explanation,” the regulation requires the 
Secretary to do so. The format shown 
will not necessarily be the format of the 
final rules. 


Removal of Regulations Implementing 
OMB Circular A-95 


In connection with this proposed 
rulemaking, the Department is proposing 
to remove its existing regulations 
implementing former OMB Circular A- 
95. Executive Order 12372 directed OMB 
to revoke the Circular itself, and the 
OMB directive revoking the Circular told 
Federal agencies to leave their A~95 
regulations in place only until new 
regulations implementing the Order 
were promulgated on April 30, 1983. 


Executive Order 12291, Regulatory 
Flexibility Act and Paperwork 
Reduction Act 


The Department has determined that 
this is not a major rule under Executive 
Order 12291. The proposed rule would 
simplify consultation with the 
Department and allow state and local 
governments to establish cost-effective 
consultation procedures. For this reason, 
the Department believes that any 
economic impact the regulation has will 
be positive. It is unlikely that its 
economic impacts will be significant, in 
any case. Consequently, the Department 
certifies, under the Regulatory 
Flexibility Act, that this rule would not 
have a substantial economic impact on a 
significant number of small entities. This 
proposed rule is not subject to section 
3504(h) of the Paperwork Reduction Act, 


since it would not require the collection 
or retention of information. 


Section-by-Section Analysis 


Section 243.1 What is the purpose of 
these regulations? 


This section briefy states the purpose 
of the regulations, which is to implement 
Executive Order 12372 and foster an 
improved system of intergovernmental 
consultation. Paragraph (c) states the 
important point that the Order, and 
these regulations, are intended only to 
improve the Department’s internal 
management of its consultation with 
state and local governments. Neither the 
Order nor these regulations are intented 
to create any right of judicial review of 
the Department's action. For example, it 
is not intended that a state or local 
government would have the right to sue 
the Department because the Department 
failed to explain a nonaccommodation 
of a state recommendation. 


Section 243.2 What definitions apply 
to those regulations? 


This section defines several terms 
used frequently in the proposed rule. © 
“Department” means the Department of 
Defense. “Order” means Executive 
Order 12372. “Secretary” means the 
Secretary of Defense or an official or 
employee of the Department acting 
under a delegation of authority from the 
secretary. This does not mean that there 
must be a new, specific, formal 
delegation pertaining to Executive Order 
12372. Any official who has existing 
authority to act concerning a program or 
activity under a delegation could act 
under the Order concerning that 
program or activity. “State” means any 
of the 50 states, the District of Columbia, 
the Commonwealth of Puerto Rico, the 
Commonwealth of the Northern Mariana 
Islands, the U.S. Virgin Islands, Guam, 
American Samoa, or the Trust Territory 
of the Pacific Islands. The definition of 
“State” means that the District of 
Columbia, Puerto Rico, and the other 
jurisdictions mentioned may create an 
official consultation process and consult 
with Federal agencies on the same basis 
as each of the 50 states. Several other 
terms appearing in the Order are not 
defined in this section, but are used in 
the regulation in a way that makes their 
operational meaning clear (e.g., 
accommodate and explain in § 2432.7). 


Section 243.3 What programs and 
activites of the Department are subject 
to these regulations? 


The intent of the Order is that state 
and local elected officials should have 
the opportunity to consult with Federal 
agencies under the Order concerning as 
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many Federal programs and activities as 
they wish. Paragraph (a) provides that 
the Department will publish a Federal 
Register notice, in conjunction with the 
publication of its final Executive Order 
12372 rule, listing the programs and 
activities that are subject to the Order. 
A list of programs currently reviewed by 
the states and proposed for inclusion in 
the scope of the order is an attachment 
to this preamble. Updated lists will be 
published when necessary to let states 
know which of the Department's 
programs and activities are 
encompassed by the order. 

Because of the number and diversity 
of the Department's activities, a 
compilation of excluded programs is not 
practical; however, activities and 
programs that clearly are not direct 
Federal development like research and 
development, testing and 
demonstrations, academic training and 
procurement by the Department are not 
subject to the Order. Also, the Order 
and these regulations do not apply to 
proposed regulations, legislation, budget 
formulation, or classified programs or 
activities where formal consultation 
would endanger national security. The 
civil works programs of the Army Corps 
of Engineers are subject to separate 
proposed regulations. 

Even if a program of activity is 
excluded from the consultation system 
established by the Order, state and local 
officials would still have an opportunity 
to have their views considered by the 
Department. Indeed, statutory 
requirements for consultation, such as 
section 401 of the Intergovernmental 
Cooperation Act of 1968 (42 USC 4231), 
require Federal agencies to consider the 
views of state and local governments. 
Many of the Department's program 
statutes have their own consultation 
requirements, and the Department will, 
of course, comply with all existing or 
future statutory requirements of this 
kind. However, the Department is not 
obligated to follow the provisions of the 
Order and these regulations with respect 
to excluded programs and activities. 

Paragraph (b) simply states the 
Secretary's obligation, to the extent 
permitted by law, to use a state’s official 
process to determine official views of 
state and local officials. This obligation, 
which derives directly from the Order, 
extends only to programs and activities 
subject to the Order which a state has 
selected for coverage under S 243.5 of 
these regulations. if at any time a state 
believes that any official of the 
Department has not made appropriate 
use of the official state process, the state 
is invited to raise its concerns directly 
with the Secretary. 
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Section 243.4 [Reserved] 


Section 243.5 What procedures apply 
to a state’s choice of programs under the 
Order? 


States may choose to consult with the 
Department under the Order concerning 
any of the Department's programs and 
activities contained in the Department's 
Federal Register notice on or about 
April 30, 1983 or subsequently lists as 
subject to the Order. However, these 
regulations do not require states to 
consult with the Department concerning 
any particular program or activity. This 
is an important distinction between the 
Order's consultation policy and the 
system established under Circular A-95, 
which gave states no discretion 
concerning program selection. Under the 
Order, each state may choose whether 
to use the consultation system with 
respect to any particular program or 
activity. This gives states increased 
flexibility to determine how best to 
allocate their resources. For example, 
many programs have existing statutory 
consultation systems. If a state decides 
that an existing consultation system is 
adequate, the state might choose not to 
cover the program under its E.O. 12372 
process, thereby avoiding duplication 
and saving resources for use on other 
programs. A state also might want to 
decline to cover a program which has 
only minor effects on the state and its 
people. 

The Department emphasizes that the 
choice of whether to cover a particular 
program or activity listed in the 
Department's Federal Register notice is 
entirely up to each state. While the 
Department will be happy to discuss 
with states the most effective ways of 
carrying out consultation concerning its 
programs and activities, the Department 
will not attempt to constrain the state’s 
discretion with respect to program 
selection. 

Paragraph (a) of this section sets out a 
purely administrative requirement 
pertaining to program selection. The 
state must notify the Secretary of the 
programs and activities it chooses to 
cover. When it first establishes its 
official process, the state can meet this 
requirement by sending to OMB, along 
with other information required to 
establish the process, a list of the 
Federal programs and activities it 
wishes to cover. OMB will inform each 
Federal agency of the programs and 
activities of each that the state has 
chosen to cover. Subsequently, the state 
should send all program coverage 
information (additions, deletions, other 
changes) directly to the Department. 
This information will enable the 
Department's personnel who work on a 


particular program or activity to know 
which states they must consult with 
under the provisions of the Order. 
Paragraph (b) provides that, once a 
state has established a process and 
made its program selections known to 
the Department, the Department will use 
the state’s process concerning the 
programs and activities selected by the 
state as soon as feasible. While the 
Department will make every effort to 
use the state’s process, there may be 
situations, on individual programs or 
projects, where the Department may not 
be able to do so for a time. The 
Department will make determinations 
concerning when to begin using the 
state's official process on a case-by-case 
basis and will let the states know when 
it will start to use the state process. 
Paragraph (c) provides that the 
Department may establish deadlines by 
which states must inform the 
Department of changes in their program 
selection choices. A state may add or 
delete a program or activity from those 
it wishes to cover under the Order at 
any time. However, in order for 
meaningful consultation to occur under 
e Order, the Department may need a 
certain amount of “lead time” before it 
can adapt its procedures to the changed 
circumstances. For this reason, the 
Department may find it necessary to 
establish deadlines for program 
selection changes. These deadlines 
would simply be notifications to the 
states that, for example, if they wished 
to have consultation under the Order 
begin with respect to a particular 
program on a given date, they would 
have to inform the Department of their 
program selection change a certain time 
(e.g., 30 days, 45 days) prior to that date. 


Section 243.6 How does the Secretary 
give states an opportunity to comment 
on proposed direct Federal 
development? 


Paragraph (a) points out that the 
Order would apply not only to 
comments prepared pursuant to the 
official state process but also to 
comments formulated by local elected 
officials to whom the state’s 
consultation role has been delegated in 
specific instances. Section 3(a) of the 
Order permits states to delegate, to local 
elected officials in specific instances, 
the review, coordination, and 
communication with Federal agencies 
that normally take place under the state 
process. This means that states may 
choose not only which programs and 
activities to cover but also who within 
the state has the opportunity to carry 
out the consultation. States have 
complete discretion concerning 
delegation of their consultation role. 
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For example, a state could delegate to 
a single mayor the state’s consultation 
role with respect to a project occurring 
in his or her city. The state could 
delegate all consultation under a 
particular program to officials of the 
local governments whose jurisdictions 
are affected by projects under the 
program. The state could delegate its 
consultation role for a particular 
program to local elected officials in 
cities above 250,000 population but not 
to local officials in smaller jurisdictions, 
or vice versa. In any case of delegation, 
the local official to whom the state's 
consultation role is delegated stands in 
the shoes of the official. state process 
with respect to the Department. For 
example, efforts by the Department to 
reach a negotiated solution with the 
local official will be pursued directly 
with the officials; not with the state 
itself. 

The local official to whom the state’s 
consultation role had been delegated 
would not send his or her comment 
directly to the Department. Rather, the 
official would send the comment to the 
Department through the state single 
point of contact. The Department would 
work with the local official in attempting 
to reach an accommodation, but, if 
efforts at accommodation were 
unsuccessful, the Department would 
explain the nonaccommodation to the 
single point of contact. Routing the 
delegated comment through the state 
single point of contact would alert the 
Department to the fact that the local 
official's comments should be dealt with 
under the provisions of the Order and 
make unnecessary a separate 
communication from the state to the 
Department informing the Department 
that the comment was an official 
comment of the state. 

Section 2(b) of the Order requires 
Federal agencies to communicate with 
state and local elected officials as early 
in the program planning cycle as is 
reasonably feasible to explain specific 
plans and actions. Paragraph (b) 
incorporates this provision of the Order 
into these regulations. What the 
requirement means is the Department is 
obligated to make efforts to ensure that 
information on proposed actions or 
decisions of the Department is available 
to the states in sufficient time to be able 
to exert meaningful influence on the 
Department's course of action. For 
example, the Department would make 
sure that the state learned of draft 
assistance announcements including 
decision criteria, proposed federal 
development project decisions, and so 
forth, in time to make a meaningful 
response. 
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It is difficult to specify, in advance, 
the precise time frames that will 
implement the Order's notification 
requirement for the Department's widely 
varied programs and activities. 
However, paragraph (c) states that, as a 
general rule, states choosing to cover a 
particular program or activity will have 
at least 30 days (45 days in the case of 
interstate situations) to comment on 
proposed direct Federal development 
before the Department commits itself to 
a given course of action. The 
Department, on a case-be-case basis, 
may allow a shorter period for comment 
if unusual circumstances make the 
shorter period necessary. Among the 
kinds of unusual circumstances that 
might necessitate a shorter comment 
period are an emergency, the necessity 
to obligate funds before the end of a 
fiscal year, or a statutory deadline. 

In order to meet the Order's objective 
of ensuring states a meaningful 
opportunity to influence decisions by the 
Department, the Department may need 
to establish deadlines or time frames in 
nonregulatory program specific 
announcements for comment on 
particular actions or types of actions. 
Consequently, as provided in paragraph 
(d), the Department may define, for its 
varying programs and activities, the 
length of comment periods and the 
starting points from which comment 
periods would begin to run. States and 
localities would stil] have at least 30 
days to comment (45 days in interstate 
situations), except under unusual 
circumstances. For example, time frames 
may differ among different types of 
programs for different stages of the 
same program or at different times. 

In some of the Department's programs, 
a basic decision to go forward with a 
project may be the key decision that 
determines a subsequent course of 
action by the Department. Once the 
initial decision is made, the Department 
has little discretion with respect to the 
subsequent decisions. The Department 
could inform states of the key decision 
points on which their comments are 
essential if the states are to have a 
meaningful role in influencing the 
Department's decision. 

In order to ensure timely completion 
of Federal decisionmaking, the 
Department may require states to 
complete their reviews and to submit 
their comments to the Secretary by a 
particular date. The intent of this 
provision is to prevent undue delays in 
Federal decisions affecting the state. A 
similar provision, in paragraph (d)(3), 
permits the Secretary to establish 
deadlines in nonregulatory program 
specific announcements for state review 


of the Department's direct development 
activities. 

Paragraph (e) makes an important 
point with respect to the way that 
communications between states and the 
Department would work. Under the 
Order, a state may organize the 
mechanics of its consultation process 
any way it chooses. However, in order 
to ensure that communications between 
the Department and the official state 
process flow efficiently, the Department 
strongly encourages states to establish a 
“single point of contact” for state 
communications with Federal agencies. 
Channeling communications from the 
states to Federal agencies and from 
agencies back to the states through a 
single point has obvious benefits from 
the point of view of administrative 
simplicity. In addition, it will enable the 
Department to know which 
communications to treat as official 
under the provisions of the Order. The 
Department needs a means of separating 
the letters from state and local elected 
officials to which it will respond through 
normal correspondence channels from 
those letters to which it must respond 
under the provisions of the Order. 
States’ use of a single point of contact 
will permit the Department to make this 
necessary administrative distinction. 

In the absence of a state process, or 
with respect to a program that a state 
has not selected for coverage, the 
Department will work with the state, 
consistent with existing legal 
requirements. The provisions of the 
Order and these regulations will not 
apply, however. 

The proposed regulation would not 
impose any constraints on the content of 
comments that states send to the 
Department. However, the Department 
would strongly encourage commenters 
under the Order to follow three policies 
which are important for the efficient 
operation of the Order’s consultation 
system. 

First, comments should address 
statutes, regulations, and other 
requirements governing a specific 
program or decision. Often, the 
Department is required to make a 
decision based on certain statutorily 
established factors. In other cases, the 
Department, through regulation or 
guidance, has established 
decisionmaking criteria for various 
action. It is unlikely that the Department 
would be able to accommodate concerns 
that do not address these requirements 
and standards, or which are not relevant 
to the decisionmaking process. In order 
to have meaningful influence on the 
Department's decisions, comments must 
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be relevant to the factors on which the 
Department bases its decisions. 

Second, states can assist the 
Department’s implementation of the 
Order by clearly specifying the 
magnitude of the state’s concerns. Often, 
it may be difficult for the Department to 
tell whether a state is firmly 
recommending a given course of action, 
has a mild preference for or reservation 
about the action, or is simply seeking 
clarification of the Department's 
position. The Order directs Federal 
agencies to make efforts to 
accommodate state concerns. The 
Department's ability to do so 
successfully is dependent, to a 
significant degree, on the clear 
articulation of concerns by the states. 

Third, the Department may not be in a 
good position to accommodate state and 
local concerns unless the state speaks 
with one voice in its comments. The 
Department recognizes that diferent 
state and local officials and agencies 
may not always agree among 
themselves concerning the course of 
action the Department should follow. 
The single point of contact should 
reconcile conflicting views. before 
transmission to avoid the Department's 
having to seek clarification concerning 
which set of views the state wants the 
Department to accommodate. The 
process will work much better if the 
Department receives a single set of 
comments. 


Section 243.7 How does the Secretary 
make efforts to accommodate state and 
local concerns? 


Paragraph (a) provides that when a 
state comments to the Department under 
the Order, the Department has three 
choices. The Department can accept the 
state’s comments (i.e., do as the state 
recommends). Second, it can reach a 
mutually agreeable solution with the 
state. This solution can differ from the 
original state position on the matter. 
Third, if the Department cannot accept 
the state’s comments or reach a 
mutually agreeable solution, the 
Department is obligated to give the state 
a timely, simple explanation of the 
Department's reasons for not doing so. 
While the Department is not required to 
accept the state’s comments or to begin 
discussions towards another solution, 
the Department does have an obligation 
to provide a simple explanation of its 
decision. 

Normally, the explanation could take 
any form which adequately 
communicates the Department's reasons 
for its decision to the state. A telephone 
call, a meeting, or a letter would perform 
this function. The Department has the 
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discretion to choose the most 
appropriate mode of communicating the 
explanation in each case. The 
explanation is made by a designee of 
the Secretary. 

There is one exception to the 
Department's discretion to choose the 
mode of communicating the explanation. 
As subdivision (a)(3)(ii) provides, the 
Governor of the state may request, in 
advance of the time the explanation is 
made or after it is communicated to the 
single point of contact, that an 
explanation of nonaccommodation be 
made in writing. When it receives such a 
request from a Governor, the 
Department’s explanation will be in a 
letter. 

Subdivision (a)(3)(iii) spells out the 
role of the single point of contact in 
receiving explanations from the 
Department. The Department will direct 
all such explanations to the single point 
of contact in each state that has one. 
This is true even where accommodation 
discussions have occurred between the 
Department and another party in the 
state. 

Paragraph (b) concerns safeguards to 
ensure that the interests of states are 
protected in nonaccommodation 
situations. Subparagraph (b)(1) provides 
that a nonaccommodation explanation 
will state that the Department will not 
implement its decision until ten days 
after the single point of contact receives 
the explanation, except as provided in 
subparagraph (b)(2). This waiting period 
is intended to permit states to respond 
to the Department in cases of 
nonaccommodation before the 
Department has begun construction of a 
facility, or otherwise irrevocably carried 
out the decision. In a case in which the 
Department has provided a verbal 
explanation of a decision to the single 
point of contact, and the Governor 
subsequently has requested a written 
explanation, the ten day period will 
start to run from the date of the original 
explanation to the single point of 
contact. 

Subparagraph (b)(2) recognizes that 
there wil! be some situations in which 
the Department cannot observe the ten- 
day waiting period. These unusual 
circumstances could include, for 
example, a statutory deadline, 
emergency, or end of a fiscal year 
situation that may make it infeasible for 
the Department to wait ten days before 
implementing its decision. In a situation 
where the Department cannot cbserve 
the waiting period, the Secretary or a 
designee of the Secretary at a higher 
level than the official responsible for 
making the original decision will review 
the decision before the 
nonaccommodation explanation is made 


and before the Department implements 
the decision. The nonaccommodation 
explanation will include the 
Department's reasons for determining 
that the ten-day waiting period is not 
feasible. 


Section 243.8 What are the Secretary’s 
obligations in interstate situations? 


In some cases, action taken by the 
Department in direct Federal 
development programs may have an 
impact on interstate areas. In these 
situations, the Department has certain 
additional obligations. First, the 
Department must identify its direct 
Federal development actions or 
decisions that have an impact on 
interstate areas. Having done so, the 
Department must, as provided in 
paragraph (b), notify the potentially 
affected states, whether or not they 
have established an official state 
process under the Order. Except in 
unusual circumstances (e.g., 
emergencies, the end of fiscal year), the 
Department must provide the affected 
states an opportunity for comment of at 
least 45 days before the Department 
commits itself to a course of action. The 
increase in the minimum comment 
period from 30 to 45 days in interstate 
situations allows extra time for states to 
coordinate among themselves before 
providing views to the Department. 

The Department, obviously, cannot 
require states to coordinate with each 
other on proposed direct development 
having an impact on an interstate area 
However, the Department strongly 


encourages each affected state to share 


its comments with and obtain the views 
of other affected states, using the other 
state’s single point of contact, if there is 
one, or an appropriate state official if 
there is not a single point of contact. The 
Department encourages states to 
reconcile differences where they exist 

so that the states can present the 
Department with a unified positior 

the affected states provide the 
Department with conflicting 
recommendations, the Department will, 
with respect to states that have 
established a process under the Order, 
accommodate recommendations to the 
extent possible and explain its non- 
accommodations of cther poinis of view 
as provided in Section 243.7. 


Section 243.9 [Reserved] 


Section 243.10 May the Secretary 
waive any provision of these 
regulations? 

This section allows the Secretary to 
waive any provision in these regulations 
in-an emergency. The Department 
expects to use this provision sparingly, 
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since the Department's policy is to carry 
out the Order as fully as it can. 


List of Subjects in 32 CFR Part 243 


Federal financial assistance; Federal 
development programs; 
Intergovernmental relations. 

The Departrhent proposed to include 
the following programs and activities 
within the scope of the order. 

1, Installation Comprehensive Plans 

a. Installation Master Plans 

b. Installation Comprehensive Plans 
(Environmental Narrative) (Air Force) 

2. Major Military Construction 

3. Family Housing Projects 

4, Real Property Acquisitions and 
Disposals 

5. Withdrawals of Public Domain 
Land for Military Use 

6. Substantial changes in existing 
utilization of installations 

7. Draft and Final Environmental 
Impact Statements (as part of the 
standard process) 

8. Air Installation Compatible Use 
Zone, (AICUZ) studies 

9. Natural Resources Plans, if 
specifically requested. 

10. Appropriate information and data 
for regional plans, programs and 
projects 

Issued at Washington, D.C., January 17, 
1983. 

M. S. Healy, 


OSD Federai R 


ter Liaison Officer, 


January 17, 1983 
For the reasons set out in the 
Preamble, the Department of Defense 
d Title 32, Code of 
gulations, by revising Part 
243, to read as follows: 


PART 243—INTERGOVERNMENTAL 
REVIEW OF DEPARTMENT OF 
DEFENSE PROGRAMS AND 
ACTIVITIES 


ec 

243.1 What is the purpose of these 
regulations? 

243.2 Whatd 


regulations? 


initions apply to these 

243.3 What programs and activities of the 
Department are subject to these 
regulations? 

243.4 [Reserved] 

243.5 What procedures apply to a state's 
choice of programs under the Order? 
243.6 How does the Secretary give states an 
opportunity to comment on proposed 

direct Federal development? 

243.7 How does the Secretary make efforts 
to accommodate state and local 
concerns? 

243.8 What are the Secretary's obligations 
in interstate situations? 

243.9 [Reserved] 
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243.10. May the Secretary waive any 
provision of these regulations? 
Authority: Executive Order 12372 (July 14, 
1982; 47 FR 30959); section 401(b) of 
Intergovernmental Cooperation Act of 1968 
(42 U.S.C. 4231 (b)). 


§ 243.1 What is the purpose of these 
regulations? 

(a) The regulations in this part 
implement Executive Order 12372, 
issued July 14, 1982, and titled 
“Intergovernmental Review of Federal 
Programs.” 

(b) Executive Order 12372 is intended 
to foster an intergovernmental 
partnership and a strengthened 
Federalism by relying on state and local 
processes for state and local 
government coordination and review of 
proposed direct Federal development. 

(c) The Order and these regulations 
are intended only to improve the 
internal management of the Department. 
Neither the Order nor these regulations 
are intended to create any right or 
benefit enforceable at law by a part 
against the Department or its officers. 

(d) The regulations in this part do not 
change intergovernmental review 
agreements with states established by 
Memoranda of Understanding. 


§ 243.2 What difinitions apply to these 
regulations? 

“Department” means the U.S. 
Department of Defense. 

“Order” means Executive Order 
12372, issued July 14, 1982, and titled 
“Intergovernmental Review of Federal 
Programs.” 

“Secretary” means the Secretary of 
the U.S. Department of Defense or an 
official or employee of the Department 
acting for the Secretary under a 
delegation of authority. 

“State” means any of the 50 states, 
The District of Columbia, the 
Commonwealth of Puerto Rico, the 
Commonwealth of the Northern Mariana 
Islands, Guam, American Somoa, the 
U.S. Virgin Islands, or the Trust 
Territory of the Pacific Islands. 


§ 234.3 What programs and activities of 
the Department are subject to these 
regulations? 

(a) The Secretary publishes in the 
Federal Register a list of the 
Department's programs and activities 
that are subject to the Order and these 
regulations. 

(b) With respect to programs and 
activities that are subject to the Order 
and these regulations and that a state 
chooses to cover under § 242.5, the 
Secretary, to the extent permitted by 
law, uses the official state process to 
determine official views of state and 
local elected officials. 


(c) The civil works function. of the 
Army Corps of Engineers is subject to 
separate regulations. 


§ 243.4 [Reserved] 


§ 243.5 What procedures apply to a state’s 
choice of programs under the Order? 


(a) Each state that adopts a process 
under the Order notifies the Secretary of 
the Department's programs that the state 
chooses to cover under the Order. 

(b) The Secretary uses a state’s 
process under the Order as soon as 
feasible, depending on individual 
programs and projects, after the state 
notifies the Secretary of its program 
choices. 

(c) States may change their program 
choices under the Order at any time. 
The Secretary may establish deadlines. 
by which states are required to inform 
the Secretary of changes in their 
program choices. 


§ 243.6 How does the Secretary give 
states an opportunity to comment on 
proposed direct Federal development? 


(a) This section applies to all 
comments received from a state 
pursuant to an official process it has 
established under the Order, including 
comments where the state has delegated 
to local elected officials the review, 
coordination and communication with 
the Department. 


(b) With respect to programs and 
activities that are subject to the Order 
and these regulations and that a state 
chooses to cover under § 243.5, the 
Secretary, to the extent permitted by 
law, communicates with state and local 
elected officials as early in a program 
planning cycle as is reasonably feasible 
to explain specific plans and actions. 


(c) Except in unusual circumstances, 
the Secretary gives states at least 30 
days to comment on any proposed direct 
Federal development (see § 243.8 for 
comment periods pertaining to interstate 
situations). 

(d) Subject to subsection (c), the 
Secretary may establish deadlines for 
states to complete their review of 
proposed direct Federal development 
and to submit their comments to the 
Department. 


(e) The Secretary responds as 
provided in the Order to all comments 
from a state that are provided through a 
state office or official that acts as a 
single point of contact under the Order 
between the state and all Federal 
agencies. 
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§ 243.7 How does the Secretary make 
efforts to accommodate state and local 
concerns? 

(a) If a state provides comments to the 
Department in accordance with 
§ 243.6(e), the Secretary: 

(1) Accepts the state’s comments; 

(2) Reaches a mutually agreeable 
solution with the state; or 

(3) (i) Provides the state with a timely 
explanation of the basis for the 
Department’a decision. 

(ii) If requested by the Governor, the 
Secretary provides the explanation in 
writing. 

(iii) If the state has designated a state 
office or official as a single point of 
contact between the state and all 
Federal agencies, the Secretary provides 
any explanation under paragraph (a) 

(3) Of this section to that office or 
official. 

(b) In any explanation under 
paragraph (a)(3) of this section, the 
Secretary informs the state that— 

(1) The Department will not 
implement its decision for ten days after 
the state receives the explanation; or 

(2) The Secretary has reviewed the 
decision and determined that, because 
of unusual circumstances, the ten-day 
waiting period is not feasible. 


§ 243.8 What are the Secretary’s 
obligations in interstate situations? 

The Secretary is responsible for: 

(a) Identifying proposed direct Federal 
development that has an inpact on 
interstate areas; 

(b) Notifying the affected states, 
including states that have not adopted a 
process under the Order; and 

(c) Except in unusual circumstances, 
providing the affected states an 
opportunity of at least 45 days to 
comment. 


§ 243.9 [Reserved] 


§ 243.10 May the Secretary waive any 
provision of these regulations? 

In an emergency, the Secretary may 
waive any provision of these 
regulations. 

[FR Doc. 83-1669 Filed 1-21-83; 8:45 am} 
BILLING CODE 3810-01-M 


Corps of Engineers, Department of the 
Army 


33 CFR Part 384 


intergovernmental Review of 
Department of the Army Corps of 
Engineers Civil Works Programs and 
Activities 


AGENCY: Corps of Engineers, 
Department of the Army, DOD. 
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ACTION: Notice of Proposed Rulemaking. 


suMMARY: This proposed rule would 
implement Executive Order 12372, 
“Intergovernmental Review of Federal 
Programs.” It applies to Federal 
financial assistance and direct Federal 
development programs and activities of 
the Department of the Army, Corps of 
Engineers. Executive Order 12372, and 
these proposed regulations, are intended 
to replace the intergovernmental 
consultation system developed under 
Office of Management and Budget 
(OMB) Circular A-95. They provide for a 
new, more effective, intergovernmental 
consultation system. Under the Order, 
state and local elected officials, not the 
Federal government, will determine 
what Federal programs and activities to 
review within the scope of the Order 
and the procedures by which the review 
will take place. 


DATE: Comments must be received on 
or before March 10, 1983. 


ADDRESS: Interested persons should 
submit comments to Office of the Chief 
of Engineers, DAEN-CWP, 20 
Massachusetts Ave. N.W., Washington, 
D.C. 20314. 


FOR FURTHER INFORMATION CONTACT: 
Dr. Robert Wolff, Assistant Chief, 
Planning Division, Directorate of Civil 
Works (202-272-0146). 


SUPPLEMENTARY INFORMATION: . 


Background 


For many years, consultation between 
state and local officials and Federal 
agencies concerning Federal programs 
and activities has taken place through 
an elaborate regulatory and 
organizational framework created under 
OMB Circular A-95. The A-95 system 
required state and local governments to 
follow prescribed review procedures 
and to review specified Federal 
programs, regardless of the 
circumstances affecting particular state 
and local governments. The system also 
required review of Federal programs by 
state and local agencies without regard 
to the priorities of their elected 
leadership. The A-95 process became 
burdensome and costly. States and 
localities had to process too much 
paperwork, and, as a result, the impact 
of substantive comments was sometimes 
lost. A network of State and area 
clearinghouses was created to manage 
this paperwork. State and local elected 
officials found it difficult to exert 
significant influence on Federal 
decisions through this system, and 
Federal agencies found the system a 
cumbersome method of obtaining 
information about, and responding 


appropriately to, state and local 
concerns. 

On July 14, 1982, President Reagan 
signed Executive Order 12372, 
“Integovernmental Review of Federal - 
Programs.” The Executive Order is 
reproduced as Attachment A to the 
OMB notice published in today’s Federal 
Register. The Order directs the 
revocation of Circular A-95, and 
provides for a new, more effective, 
intergovernmental consultation system 
that is consistent with the President's 
policies concerning Federalism and 
regulatory relief. Under the Order, states 
and localities will take the initiative for 
establishing review procedures and 
priorities. State and local elected 
officials, not the Federal Government, 
will determine, within the scope of the 
Order, which Federal programs and 
activities to review and the procedures 
by which the review will take place. 
When state and local elected officials 
bring their concerns to a Federal 
agency's attention through this process, 
the agency will have to make efforts to 
accommodate the concerns, and, if it 
does not accomodate them, explain why 
not. This “accommodate or explain” 
provision gives greater weight to state 
and local views than Circular A-95 did. 

Across the whole range of Federal 
programs and activities, the Federally 
required procedures for consultation 
under Circular A-95 created a 
substantial regulatory burden. The 
Executive Order's system of 
consultation will significantly reduce 
that burden. In contrast to the A-95 
system, which relied heavily on 
clearinghouses, planning organizations, 
and other bodies which are not elected 
by the jurisdictions they serve, the 
Order, consistent with the President's 
Federalism policy, emphasizes the role 
of elected State and local officials. 


OMB Guidance to States 


In order to assist states as they begin 
their work in implementing the Order, 
OMB on or before today wrote to each 
state concerning the establishment of an 
official state process. The letter will be 
reproduced in the Federal Register in the 
next few days. This letter explains the 
role of the “single point of contact.” A 
“single point of contact” is the one office 
or official in a state that transmits the 
result of the state review and 
coordination under the Order with 
recommendations that differ from the 
Federal proposal to the Corps and other 
Federal agencies and to which the Corps 
directs official communications (e.g., 
explanations of nonaccommodation) to 
the state under the Order. A state may 
have as few or as many entities as it 
chooses perform review and 
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coordination and to conduct discussions 
with the Corps. However, there should 
be only one point of contact to officially 
transmit recommendations for change to 
all Federal agencies under the Order. It 
is up to the state whether the single 
point of contact plays a substantive role 
with respect to the state’s views, or 
simply acts as a focal point for official 
communications. 

It is also worth emphasizing that 
states are not required to adopt an 
official stafe process at all. However, 
after final rules implementing the Order 
become effective (they will be published 
on or about April 30, 1983), the existing 
Federal A-95 consultation regulations 
will no longer be in effect. Other 
existing statutory consultation 
requirements are not affected by this 
proposed rule. An inventory of these 
existing requirements will be available. 
In addition, current Corps consultation 
procedures will remain in effect if the 
state chooses not to adopt a process. 

We and other Federal agencies have 
the basic responsibility of ensuring that 
our programs and activities are carried 
out in conformity with the Order's 
provisions. OMB will have general 
government-wide oversight 
responsibility for the implementation of 
the Order, but wil! not attempt to 
exercise any day-to-day, operational 
control of agency actions. Nor will OMB 
act as a forum for “appeals” of agency 
actions by non-Federal parties. 


Development of Proposed Regulations 


If the objectives of the Executive 
Order are to be met, Federal agencies 
must ensure that they deal with state 
and local elected officials in a consistent 
and understandable way. To this end, 
the Federal agencies affected by the 
Order have worked together to draft 
common regulatory language. The 
agencies involved chose an approach 
that minimizes the imposition of 
regulatory requirements on non-Federal 
parties. For the most part, these 
proposed regulations will spell out our 
obligations and procedures in response 
to the views expressed by state and 
local elected officials. A paper 
discussing the policy decisions made by 
the agencies and OMB was made 
available to the public in December (47 
FR 57369, December 23, 1982). Following 
the close of the comment period, the 
agencies will again work together with 
the aim of promulgating final rules that 
are substantially consistent with one 
another. It is the Federal Government's 
intention that there will be no further 
rulemaking with respect to the Executive 
Order. 
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The Executive Order mandates the 
implementation of final regulations by 
April 30, 1983. It will not be possible to 
have an adequate comment period and 
meet this deadline if the normal 30-day 
delay between the publication date of a 
final rule and its effective date is 
observed. Consequently, we propose to 
make the final rule effective 
immediately upon its publication on 
April 30. 

As a matter of style, the proposed 
rules use the present tense when 
describing our obligations. For example, 
when the proposed regulation says that 
the Corps “provides the State with a 
timely explanation,” the regulation 
requires the Corps to do so. 


Removal of Regulations Implementing 
OMB Circular A-95 


The regulations which are being 
proposed are intended to ultimately 
supersede earlier regulations 
implementing former OMB Circular A- 
95 which were revoked on November 10, 
1981 (46 FR 55516). Executive Order 
12372 directed OMB to revoke the 
Circular itself, and the OMB directive 
revoking the Circular told Federal 
agencies to leave their A~-95 regulations 
in place only until new regulations 
implementing the Order were 
promulgated on or about April 30, 1983.. 
In order to carry out this directive, we 
will be superseding our earlier 
regulations implementing OMB Circular 
A-95 with final publication of this 
proposed rule. Final rules will be 
published on or about April 30, 1983 
implementing Executive Order 12372. 


Executive Order 12291, Regulatory 
Flexibility Act and Paperwork 
Reduction Act 


We have determined that this is not a 
major rule under Executive Order 12291. 
The proposed rule would simplify 
consultation with us and allow state and 
local governments to establish cost- 
effective consultation procedures. For 
this reason, we believe that any 
economic impact the regulation has will 
be positive. It is unlikely that its 
economic impacts will be significant, in 
any case. Consequently, we certify, 
under the Regulatory Flexibility Act, 
that this rule would not have a 
substantial economic impact on a 
significant number of small entities. This 
proposed rule is not subject to section 
3504(h) of the Paperwork Reduction Act, 
since it would not require the collection 
or retention of information. 


Section-by-Section Analysis 


Section 384.1 What is the purpose of 
these regulations? 


This section briefy states the purpose 
of the regulations, which is to implement 
Executive Order 12372 and foster an 
improved system of intergovernmental 
consultation. Paragraph (c) states the 
important point that the Order, and 
these regulations, are intended only to 
improve our interna) management of our 
consultation with state and local 
governments. Neither the Order nor 
these regulations are intended to create 
any right of judicial review of our action. 
For example, it is not intended that a 
state or local government would have 
the right to sue us because we failed to 
explain a nonaccommodation of a state 
recommendation. 


Section 384.2 What definitions apply 
to these regulations? 


This section defines several terms 
used frequently in the proposed rule. For 
example, “State” means any of the 50 
states, the District of Columbia, the 
Commonwealth of Puerto Rico, the 
Commonwealth of the Northern Mariana 
Islands, the U.S. Virgin Islands, Guam, 
American Samoa, or the trust territory 
of the Pacific Islands. The definition of 
“state” means that the District of 
Columbia, Puerto Rico, and the other 
jurisdictions mentioned may create an 
official consultation process and consult 
with Federal agencies on the same basis 
as each of the 50 states. Several other 
terms appearing in the Order are not 
defined in this section, but are used in 
the regulation in a way that makes their 
operational meaning clear (e.g., 


accommodate or explain in § 384.7). 


Section 384.3 What programs and 
activities of the Corps are subject to 
these regulations? 


The intent of the Order is that state 
and local elected officials should have 
the opportunity to consult with Federal 
agencies under the Order concerning as 
many Federal programs and activities as 
they wish that fall within the scope of 
the Order. Paragraph (a) provides that 
the Corps will publish a Federal Register 
notice, in conjunction with the 
publication of the final rule, listing the 
programs and activities that are subject 
to the Order. Appendix A of this 
Preamble is our proposed listing. Public 
comment concerning programs included 
or excluded, as described below, is 
invited. Updated lists will be published 
when necessary in order to let states 
know which of the Corps’ Civil Works 
programs and activities they may 
choose to cover. 
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After promulgation of the final rules, if 
we want to exclude new programs or 
activities from coverage under the 
Order, we will publish a Federal 
Register notice requesting comment on 
the proposed exclusions. 

Activities that clearly are neither 
Federal financial assistance nor direct 
Federal development (e.g., procurement 
by the Corps) are not subject to the 
Order. Also, the Order and these 
regulations are intended to apply to 
individual projects or activities which 
impact directly on state or local 
governments and not to national policy 
decisions such as changes in cost 
sharing policies, proposed regulations, 
legislative initiatives or formulations of 
annual budget requests. The Order also 
does not apply to classified programs or 
activities where formal consultation 
could endanger national security. 

Regulatory activities of the Corps.are 
not included in Appendix A. These 
programs include the review of permit 
applications under Section 404 of the 
Clean Water Act; Sections 9 and 10 of 
the River and Harbor Act of 1899; and: 
Section 103 of the Ocean Dumping Act. 
In our view, these activities do not 
constitute financial assistance or direct 
Federal development and are therefore 
not within the scope of the Order. In 
addition, these activities are currently 
subject to adequate and detailed 
consultation requirements as specified 
elsewhere in law and regulations. 
Furthermore, through state regulatory 
programs, states may assert direct 
control over activities regulated by the 
Corps. We realize that another approach 
might be to include these regulatory 
programs within the purview of the 
regulations implementing the Order but 
to require states which select such 
programs as part of their processes to 
adopt consultation procedures as 
specified in regulations implementing 
those regulatory programs. We 
understand that at least one agency’s 
regulations published as a proposed rule 
in today’s Federal Register adopts this 
approach. In our view, states are 
afforded equal opportunities for 
consultation regardless of which 
approach is employed. However, 
coverage of such programs in these 
regulations could result in duplicative 
procedures. 

Even if a program or activity is 
excluded for the consultation system 
established by the Order, state and local 
official would still have an opportunity 
to have their views considered by the 
Corps. Indeed, statutory requirements 
for consultation, such as section 401(b) 
of the Intergovernmental Cooperation 
Act of 1968 (42 USC 4231(b)), require 
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Federal agencies to consider the views 
of state and local governments. May of 
the statutes under which we operate our 
programs have their own consultation 
requirements, such as the Fish and 
Wildlife Coordination Act. We will, of 
course, comply with all existing or 
further statutory requirements of this 
kind. However, we are not obligated to 
follow the provisions of the Order and 
these regulations with respect to 
excluded programs and activities. 

Paragraph (b) simply states the Corps’ 
obligation, to the extent permitted by 
law, to use a state's official process to 
determine official views of state and 
local officials. This obligation, which 
derives directly from the Order, extends 
only to programs and activities subject 
to the Order which a state has selected 
for coverage under § 384.5 of these 
regulations. If at any time a state 
believes that any official of the Crops 
has not made appropriate use of the 
official state process, the state is invited 
to raise its concerns directly with the 
Corps District Commander or the next 
higher appropriate official. 

Paragraph (c) clarifies that the 
consultation requirements of these 
regulations do not extend to actions 
undertaken prior to the effective date of 
the regulation. 


Section 384.4 What are the Corp’s 
general responsibilities under the 
Order? 


This section incorporated the most 
important portion of the Executive 
Order 12372 in to the Corps’ regulation, 
emphasizing our obligations under the 
Order. The mechanism by which we will 
carry out many of these general 
obligations are developed further in 
other sections of the rule. 

Paragraph (a) requires that the Corps 
provide opportunities for consultation 
by affected state and local officials and 
that Division Commander advise states 
of the appropriate opportunities for such 
consultation. 

Paragraph (b)(2) means the Corps is 
obligated to make efforts to ensure that 
information on proposed actions or 
decisions of the Corps is available to the 
states in sufficient time to be able to 
exert meaningful influence on the Corps’ 
course of action. For example we would 
make sure that the state learned or 
proposed Corps project decisions in time 
to make meaningful response. 

This and other sections of the 
regulation specify the appropriate level 
within the Corps chain of command at 
which decisions are made or actions are 
undertaken with respect to 
implementation of the Order. Public 
comment is invited on the levels which 
are indicated. 


Section 384.5 What procedures apply 
to state’s choice of programs under the 
Order? 


States may choose to consult with the 
Corps under the Order concerning any 
of the programs and activities that will 
be listed as subject to the Order. 
However, these regulations do not 
require states to consult with us 
concerning any particular program or 
activity. This is an important distinction 
between the Order's consultation policy 
and the system established under 
Circular A-95, which gave states no 
discretion concerning program selection. 
Under the Order, each state may choose 
whether to use the consultation system 
with respect to any particular program 
or activity, or part thereof. This give 
states increases flexibility to determine 
how best to allocate their resources. 
Corps programs listed in Appendix A 
having existing consultation systems. If 
a state decides that an existing 
consultation system is adequate, the 
state might choose not to cover the 
program, or a part of the program, under 
its E.O. 12372 process, thereby avoiding 
duplication and saving resources for use 
on other programs. A state also might 
want to decline to cover a program 
which has only minor effects on the 
state and its people. 

Paragraph (a) of this section sets out a 
purely administrative requirement 
pertaining to program selection. The 
state must notify the appropriate 
Division Commander of the programs 
and activities it chooses to cover; see 
Appendix B to this Preamble of listing of 
Division Commander. When it first 
establishes its official process, the state 
can meet this requirement by sending to 
OMB, as well as to the Division 
Commander, a list of the Federal 
programs and activities it wishes to 
cover. This information will enable the 
Corps personnel who work on a 
particular program or activity to know 
which states they must consult with 
under the provisions of the Order. 

Paragraph (b) provides that, once a 
state has established a process and 
made its program selections known to 
us, we will use the state’s process 
concerning the programs and activities 
selected by the state as soon as feasible. 

Paragraph (c) provides for states to 
change their selected programs at any 
time 

We would like to encourage states to 
consult with the appropriate Division 
Commanders in the development of their 
programs. We wish to emphasize that 
the choice of whether to cover a 
particular program or activity, or part 
thereof, listed in Appendix A to the 
Preamble is entirely up to each state. 
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While we will be happy to discuss with 
states the most effective ways of 
carrying out consultation concerning 
Corps programs and activities, we will 
not attempt to constrain the state's 
discretion with respect to the program 
selection. ’ 


Section 384.6 How do states comment 
on Corps Civil Works activities? 


Paragraph (a) points out that the 
Order would apply not only to 
comments prepared pursuant to the 
official state process but also to 
comments formulated by local officials 
to whom the stafe’s consultation role 
has been delegated in specific instances. 
Section 3(a) of the Order permits states 
to delegate, to local officials in specific 
instances, the review, coordination, and 
communication with Federal agencies 
that normally takes place under the 
state process. This means that states 
may choose not only which programs 
and activities to cover but also who 
within the state has the opportunity to 
carry out the consultation. States have 
complete discretion concerning 
delegation of their consultation role. 

For example, a state could delegate to 
a single mayor the state’s consultation 
role with respect to a project occurring 
in his or her city. The state could 
delegate all consultation under a 
particular program to officials of the 
local governments whose jurisdictions 
are affected by projects under the 
program. The state could delegate its 
consultation role for a particular 
program to local elected officials in 
cities above 250,000 population but not 
to local officials in smaller jurisdictions, 
or vice versa. In any case of delegation, 
the official to whom the state’s 
consultation role is delegated stands in 
the shoes of the official state process 
with respect to the Corps. For example, 
efforts by the Corps to reach a 
negotiated solution with the delegated 
official will be pursued directly with the 
official, not with the state itself. 

The official to whom the state's 
consultation role had been delegated 
would not send his or her comment 
directly to the Corps. Rather, the official 
would send the comment to us through 
the state single point of contact. We 
would work with the delegated official 
in attempting to reach an 
iccommodation, but, if efforts at 
accommodation were unsuccessful, we 
would explain the nonaccommodation 
to the single point of contact. Routing 
the delegated comment through the state 
single point of contact would alert us to 
the fact that the official's comments 
should be dealt with under the 
provisions of the Order and make 
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unnecessary a separate communication 
from the state to the Corps informing us 
that the comment was an official 
comment of the state. 

Section 2(b) of the Order requires 
Federal agencies to communicate with 
state and local elected officials as early 
in the program planning cycle as is 
reasonably feasible to explain specific 
plans and actions. Paragraph (b) 
incorporates this provision of the Order 
into these regulations. What the 
requirement means is that we are 
obligated to make efforts to ensure that 
information on proposed actions or 
decisions by us is available to the states 
in sufficient time to be able to exert 
meaningful influence on our course of 
action. For example, the Corps would 
make sure that the state learned of a 
proposed project decision in time to 
make a meaningful response. 

It is difficult to specify, in advance, 
the precise time frames that will 
implement the Order's notification 
requirement for our widely varied 
programs and activities. However, 
paragraph (c) states that, as a general 
rule, states choosing to cover a 
particular program or activity will have 
at least 30 days (45 days in the case of 
interstate situations) to comment on 
proposed Federal financial assistance or 
direct Federal development before we 
commit ourselves to a given course of 
action. We may, on a case-by-case 
basis, allow a shorter period for 
comment if unusual circumstances make 
the shorter period necessary. Among the 
kinds of unusual circumstances that 
might necessitate a shorter comment 
period are an emergency, or a statutory 
deadline. 

In order to meet the Order's objective 
of ensuring states a meaningful 
opportunity to influence our decisions, 
we will need to establish deadlines or 
time frames for comment on particular 
actions or types of actions. 
Consequently, as provided in paragraph 
(d), we may define, for varying programs 
and activities, the length of comment 
periods and the starting points from 
which comment periods would begin to 
run. States and localities would still 
have at least 30 days to comment (45 
days in interstate situations), except 
under unusual circumstances. 

In some of the Corps’ programs, a 
basic decision to go forward with a 
project may be the key decision that 
determines a subsequent course of 
action by us. Once the initial decision is 
made, the Corps has little discretion 
with respect to the subsequent 
decisions. The Corps could inform states 
of the key decision points on which their 
comments are essential if the states are 


to have a meaningful role in influencing 
the Corps’ decision. 

Paragraph (e) makes an important 
point with regard to the way that 
communications between states and the 
Federal agencies would work. Under the 
Order, a state may organize the 
mechanics of its consultation process 
any way it chooses. Channeling 
communications from the states to 
Federal agencies and from agencies 
back to the states through a single point 
has obvious benefits from the point of 
view of giving the Corps a single state 
view. In addition, it will enable us to 
know which communications to treat as 
official under the provisions of the 
Order. We need a means of separating 
the letters from state and local elected 
officials to which it will respond through 
normal correspondence channels from 
those letters to which it must respond 
under the provisions of the Order. 
States’ use of a single point of contact 
will permit us to make this necessary 
administrative distinction. 

In the absence of a state process, or 
with respect to a program that a state 
has not selected for coverage, we will 
work with the state, consistent with 
existing legal requirements and Corps 
policies and procedures for coordination 
with states. 

The proposed regulation would not 
impose any constraints on the content of 
comments that states send to us. 
However, we would strongly encourage 
commenters under the Order to follow 
three principles which are important for 
the efficient operation of the Order's 
consultation system. 

First, comments should address 
statutes, regulations, and other 
requirements governing a specific 
program or decision. Sometimes, we are 
required to make a decision based on 
certain statutorily established factors. In 
other cases, through regulation or 
guidance, we have established 
decisionmaking criteria for various 
actions. It is unlikely that we would be 
able to accommodate concerns that do 
not address these requirements and 
standards, or which are not relevant to 
the decision making process. In order to 
have meaningful influence on our 
decisions, comments must be relevant to 
the factors on which we base our 
decisions. 

Second, states can assist our 
implementation of ihe Order by clearly 
specifying the magnitude of the state’s 
concerns. Often, it may be difficult for 
us to tell whether a state is firmly 
recommending a given course of action, 
has a mild preference for or reservation 
about the aotion, or is simply seeking 
clarification of our position. The Order 
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directs Federal agencies to make efforts 
to accommodate state concerns. Our 
ability to do so successfully is 
dependent, to a significant degree, on 
the clear articulation of concerns by the 
states. 

Third, we may not be in a good 
position to accommodate state and local 
concerns unless the state speaks with 
one voice in its comments. We recognize 
that different state and local officials 
and agencies may not always agree 
among themselves concerning the 
course of action we should follow. The 
single point of contact should reconcile 
conflicting views before transmission in 
order to avoid our having to seek 
clarification concerning which set of 
views the state wants to accommodate. 
The process will work much better if we 
receive a single set of comments. 


Section 384.7 How does the Corps 
make efforts to accommodate state and 
local concerns? 


Paragraph (a) provides that when a 
state comments to the Corps under the 
Order, the Corps has three choices. We 
can accept the state’s comments (i.e., do 
as the state recommends). Second, we 
can reach a mutually agreeable solution 
with the state. This solution can differ 
from the original state position on the 
matter. Third, if we cannot accept the 
state’s comments or reach a mutually 
agreeable solution, we are obligated to 
give the state a timely, simple 
explanation of our reasons for not doing 
so. While we are not required to accept 
the state’s comments or to begin 
discussions towards another solution, 
we have an obligation to provide a 
simple explanation of our decision. 

Normally, the explanation could take 
any form which adequately 
communicates our reasons for our 
decision to the state. A telephone call, a 
meeting, or a letter would perform this 
function. We have the discretion to 
choose the most appropriate mode of 
communicating the explanation in each 
case. The explanation is made by the 
Corps Commander at the level at which 
the decision is made or the action is 
taken. 

There is one exception to the Corps’ 
discretion to choose the mode of 
communicating the explanation. As 
subdivision (a)(3) provides, the 
Governor of the state may request, in 
advance of the time the explanation is 
made or after it is communicated to the 
single point of contact, that an 
explanation of nonaccommodation be 
made in writing. When it receives such a 
request from the Governor, the Corps’ 
explanation will be in a letter. 
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Subdivision (a)(3) also spells out the 
role of the single point of contact in 
receiving explanations from the Corps. 
We will direct our explanations to the 
single point of contact in each state that 
has one. This is true even where 
accommodation discussions have 
occurred between the Corps and another 
party in the state. 

Paragraph (b) concerns safeguards to 
ensure that the interests of states are 
protected in nonaccommodation 
situations. Subparagraph (b)(1) provides 
that a nonaccommodation explanation 
will state that we will not implement our 
decision until ten days after the single 
point of contact receives the explanation 
except as provided in subparagraph 
(b)(2). This waiting period is intended to 
permit states to respond to us in cases of 
nonaccommodation before we have 
carried out the decision. In a case in 
which we have provided a verbal 
explanation of a decision to the single 
point of contact, and the Governor 
subsequently has requested a written 
explanation, the ten day period will 
start to run from the date of the original 
explanation to the single point of 
contact. 

Subparagraph (b)(2) recognizes that 
there will be some situations in which 
we cannot observe the ten-day waiting 
period. These unusual circumstances 
could include, for example, a statutory 
deadline, or an emergency, that may 
make it infeasible for us to wait ten days 
before implementing our decision. In a 
situation where we cannot observe the 
waiting period, the Assistant Secretary 
or the Corps Commander at a higher 
level than the official responsible for 
making the original decision will review 
the decision before the 
nonaccommodation explanation is made 
and before the Corps implements the 
decision. The nonaccommodation 
explanation will include the Corps’ 
reasons for determining that the ten-day 
waiting period is not feasible. 


Section 384.8 What are the Corps’ 
obligations in interstate situations? 


In some cases, action taken by the 
Corps in Federal financial assistance 
and direct Federal development 
programs may have an impact on 
interstate areas. In these situations, we 
have certain additional obligations. 
First, we must identify our direct 
Federal development or Federal 
financial assistance actions or decisions 
that have an impact on interstate areas. 
Having done so, we must, as provided in 
paragraph (b), notify the potentially 
affected states, whether or not they 
have established an official state 
process under the Order. Except in 
unusual circumstances (e.g. 


emergencies) we must provide the 
affected states an opportunity for 
comment of at least 45 days before we 
commit ourselves to a course of action. 
The increase in the minimum comment 
period from 30 to 45 days in interstate 
situations allows extra time for states to 
coordinate among themselves before 
providing views to the Corps. 

The Corps, obviously, cannot require 
states to coordinate with each other on 
proposed Federal assistance or direct 
develpment having an impact on an 
interstate area. However, we strongly 
encourage each affected state to share 
its comments with and obtain the views 
of other affected states, using the other 
state’s single point of contact, if there is 
one, or an appropriate state official if 
there is not a single point of contact. We 
encourage states to reconcile differences 
where they exist, so that the states can 
present us with a unified position. If the 
affected states provide us with 
conflicting recommendations, we will, 
with respect to states that have 
established a process under the Order, 
accommodate recommendations to the 
extent possible and explain our 
nonaccommodations of other points of 
view as provided in § 384.7. 


Section 384.9 (Reserved) 


Section 384.10 In an emergency, what 
are the requirements for compliance 
with the Order and these regulations? 


This section allows the Division 
Commander to waive any provision in 
these regulations in an emergency where 
delays may endanger life or property. 
We expect to use this provision 
sparingly, since our policy is to carry out 
the Order as fully as we can. This 
section also provides a programmatic 
exclusion for emergency activities and 
disaster assistance under Public Law 99, 
84th Congress which routinely involves 
close coordination with the state. 


List of Subjects in 33 CFR Part 384 


Intergovernmental relations. 
Dated: January 17, 1983. 
For the Chief of Engineers. 
Paul F. Kavanaugh, 
Collone, Corps of Engineers, Executive 
Director of Civil Works. 


Appendix A—List of Programs Subject to the 
Order 
Appendix B—List of Division Commanders 
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APPENDIX A.—U.S. ARMY CORPS OF ENGI- 
NEERS Civil WORKS PROGRAMS SUBJECT TO 
E.O. 12372 





Federal 
domestic 
assistance 
catalog 


Program | Authority 


Direct Federal Development 

Planning, Design 
and Construction | 
of Civil Works 
Projects 
Specifically j 
Authorized by 
Conaress. | 

Recreation Facilities 
at Completed 
Projects. 

Continuing 
Authorities 
Program 
Planning, Design 
and Construction 
of Small Projects | 
Not Specifically 
Authorized by 
Congress 

@ Snagging and 
Clearing for 
Flood Control 
(Section 208 
Program) 

@ Snagging and 
Clearing for 
Navigation 
(Section 3 
Program). 

@ Emergency 
Streambank and 
Shoreline 
Protection of 
Public Works 
(Section 14 
Program) 

@ Flood Control 
(Section 205 | 
Programs) 

@ Navigation 
(Section 107 
Program). 

@ Beach Erosion 
Control! (Section 
103 Program) 

@ Mitigation of 
Shore Damage | 
Attributable to | 
Navigation 
Projects (Section 
111 Program) 

Aquatic Piant 
Control 


| Each study and | Not applicable. 
project is | 

specifically | 

authorized by | 

Congress. | 


Section 4, Public 
Law 78-534. 


| Not applicable 


Section 2, Public 
Law 79-14, as 
amended. 


Section 3, Public 
Law 79-14. 


| 

Section 14, Public 
Law 79-526, as 
amended. 


| 
| Section 205, Public 
Law 80-858, as 
| amended. 
| Section 107, Public 
Law 86-645, as 
amended 
Section 103, Public 
| Law 87-874, as 
| amended. 
| Section 111, Public 
Law 90-483, as 
amended. 


12.106 
| 12.107 
| 12.101 
Not applicabie. 


Section 104, Public 
Law 85-500, as 
|___ amended. 


Federal Financiai Assistance (Technical Assistance) 
Planning Assistance | Section 22, Public | 12.110. 
to States Law 93-251 
(Section 22 
Program). 
Floodplain 


| 
| | 12.104 
Management | 


Section 206, Public 
Law 86-645. 

Services Prograrn 

(FPMS Program) 


APPENDIX B.—LISTING OF U.S ARMY CORPS OF 
ENGINEERS DiviSiON COMMANDERS; ASSIGN- 
MENTS FOR COORDINATION OF STATE PROC- 
ESSES UNDER E. O. 12372 





Connecticut, Maine, Massa- 
chusetts, New Hampshire, 
Rhode 'siand, Vermont. 


Commander, U.S. Army Engi- 
neer Division, New Eng- 
land, 424 Trapelo Road, 
Waltham, MA 02254. 

Commander, U.S. Army Engi- 
neer Division, North Atian- 
tic, 90 Church Street, New 
York, NY 10007. 


Delaware, District of Colum- 
bia, Maryland, New Jersey 
New York, Pennsyivania, 
Virginia. 
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APPENDIX B.—LISTING OF U.S ARMY CORPS OF 
ENGINEERS DiviSiON COMMANDERS; ASSIGN- 
MENTS FOR COORDINATION OF STATE PROC- 


ESSES UNDER E. O. 12372—Continued 





Commander, U.S. Army Engi- 
neer Division, South Atian- 
tic, 510 Title Building, 30 
Pryor Street, S.W., Atlanta, 
GA 30303. 

Commander, U.S. Army Engi- 
neer Division, Ohio River, 
P.O. Box 1159, Cincinnati, 
OH 45201. 

Commander, U.S. Army Engi- 
neer Division, North Cen- 
tral, 536 Clark Street, Chi- 
cago, li 60605. 

Commander,’U.S. Army Engi- 
neer Division, Lower Mis- 
sissippi Valley, P.O. Box 
80, Vicksburg, MS 39180. 

Commander, U.S. Army Engi- 
neer Division, Missouri 
River, P.O. Box 103 Down- 
town Station, Omaha, NE 
68144. 

Commander, U.S. Army Engi- 
neer Division, Southwest- 
er, 1114 Commerce 
Street, Dallas, TX 75242. 

Commander, U.S. Army Engi- 
neer Division, North Pacif- 
ic, P.O. Box 2870, Port- 
land, OR 97208. 

Commander, U.S. Army Engi- 
neer Division, South Pacif- 
ic, 630 Sansome Street, 
Room 1216, San Francis- 
co, CA 94111. 

Commander, U.S. Army Engi- 
neer Division, Pacific 
Ocean, Building 230, Ft. 
Shafter, Hi 96858. 


Alabama, Florida, Georgia, 
North Carolina, Puerto 
Rico, South Carolina, U.S. 
Virgin Islands. 


Indiana, Kentucky, Ohio, Ten- 
nessee, West Virginia. 


Illinois, lowa, Michigan, Min- 
nesota, Wisconsin, 


Louisiana, Mississippi. 


Colorado, Kansas, Missouri, 
Montana, Nebraska, North 
Dakota, South Dakota, Wy- 
oming. 


Arkansas, New Mexico, Okla- 
homa, Texas. 


Alaska, Idaho, Oregon, 
Washington. 


Arizona, California, Nevada, 
Utah. 


American Samoa, Guam, 
Hawaii, Northern Mariana 
Island, Trust Territory of 
the Pacific Islands. 


1. For the reasons set out in the 


Preamble, the Department of the Army, 
Corps of Engineers proposed to amend 
Title 33, Code of Federal Regulations, by 
adding a new Part 384, to read as 
follows: 


PART 384—INTERGOVERNMENTAL 
REVIEW OF DEPARTMENT OF THE 
ARMY, CORPS OF ENGINEERS, CIVIL 
WORKS PROGRAMS AND ACTIVITIES 


Sec. 

384.1 What is the purpose of these 
regulations? 

384.2 What definitions apply to these 
regulations? 

384.3 What programs and activities of the 
Corps are subject to these regulations? 

384.4 What are the Corps’ general 
responsibilities under the Order? 

384.5 What procedures apply to a state's 
choice of programs under the Order? 

384.6 How do states comment on proposed 
Corps Civil Works Programs and 
Activities? 

384.7 How does the Corps make efforts to 
accommodate state and local concerns? 

384.8 What are the Corps’ obligations in 
interstate situations? 

384.9 [Reserved] 

384.10 In an emergency, what are the 
requirements for compliance with the 
Order and this regulation? 

Authority: Executive Order 12372 (July 14, 
1982; 47 Fed. Reg. 30,959); section 401(b) of 
Intergovernmental Cooperation Act of 1968 
(42 U.S.C. 4231(b)). 


§ 384.1 What is the purpose of these 
regulations? 

(a) The regulations in this part 
implement Executive Order 12372, 
issued July 14, 1982, and titled 
“Intergovernmental Review of Federal 
Programs.” 

(b) Executive Order 12372 is intended 
to foster an intergovernmental 
partnership and a strengthened 
Federalism by relying on state and local 
processes for state and local 
government coordination and review of 
proposed Federal financial assistance 
and direct Federal development. ~ 

(c) The Order and these regulations 
are intended only to improve the 
internal management of the Corps. 
Neither the Order nor these regulations 
are intended to create any right or 
benefit enforceable at law by a party 
against the Corps or its officers. 


§ 384.2 What definitions apply to these 
regulations? 

“Assistant Secretary” means the 
Assistant Secretary of the Army (Civil 
Works). 

“Corps” means the U.S. Army Corps 
of Engineers: 

“Corps Commander” means a District 
Commander, Division Commander or 
the Chief of Engineers. 

“Order” means Executive Order 
12372, issued July 14, 1982, and titled 
“Intergovernmental Review of Federal 
Programs.” 

“State” means any of the 50 states, the 
District of Columbia, the 
Commonwealth of Puerto Rico, the 
Commonwealth of the Northern Mariana 
Islands, Guam, American Samoa, the 
U.S. Virgin Islands, or the Trust 
Territory of the Pacific Islands. 


§ 384.3 What programs and activities of 
the Corps are subject to these regulations? 

(a) The Corps publishes in the Federal 
Register a list of the Corps’ programs 
and activities that are subject to the 
Order and these regulations. The Order 
and these regulations do not apply to 
procurement, proposed regulations, 
legislation, budget formulation, 
classified programs, activities where 
consultation could endanger national 
security, or to national policy decisions. 

(b) With respect to programs and 
activities that are subject to the Order 
and these regulations and that a state 
chooses to cover under § 384.5, the 
Corps, to the extent permitted by law, 
uses the official state process to 
determine official views of state and 
local elected officials. 

(c) Only actions or proposed actions 
which are to be undertaken after 
[effective date of final regulation] will 


be required to. conform to these 
regulations. 


§ 384.4 What are the Corp’s general 
responsibilities under the Order? 

(a) The Corps provides opportunities 
for consultation by elected officials of 
those state and local governments that 
would provide the non-Federal funds 
for, or that would be directly affected 
by, proposed actions by the Corps. 
Division Commanders will provide 
states with the nature and timing of 
consultation opportunities for each of 
the programs covered by these 
regulations. 

(b) If a State adopts a process under 
the Order to review and coordinate 
proposed Federal financial assistance 
and direct Federal development, the 
Cops, to the extent permitted by law: 

(1) Uses the State process to 
determine official views of state and 
local elected officials; 

(2) Communicates with state and local 
elected officials as early in a program 
planning cycle as is reasonably feasible 
to explain specific plans and actions; 

(3) Makes efforts to accommodate 
state and local elected officials’ 
concerns with proposed actions that are 
communicated through the state process; 

(4) Seeks the coordination of views of 
affected state and local elected officials 
in one state with those of another state 
when proposed Federal financial 
assistance or direct Federal 
development has an impact on interstate 
metropolitan urban centers or other 
interstate areas; and 

(5) Supports state and local 
governments by discouraging the 
reauthorization of creation of any 
planning organization which is Federally 
funded, which has a limited purpose, 
and which is not adequately 
representative of, or accountable to, 
State or local elected officials. 


§ 384.5 What procedures apply to a state’s 
choice of programs under the Order? 


(a) Each state that adopts a process 
under the Order notifies the appropriate 
Division Commander of the programs 
that the state chooses to cover under the 
Order. (For a listing of Division 
Commanders and the states for which 
they are responsible for coordination of 
this regulation, write to office of the 
Chief of Engineers, DAEN-CWP, 20 
Massachusetts Ave., N.W., Washington, 
D.C. 20314. 

(b) The Corps uses a state’s process 
under the Order as soon as feasible, 
depending on individual programs and 
projects, after the state notifies the 
Division Commander of its program 
choices. 
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(c) States may change their program 
choices under the Order at any time. 


§ 384.6 How do states comment on 
proposed Corps Civil Works programs and 
activities? 

(a) This section applies to all 
comments received from a state 
pursuant to an official process it has 
established under the Order, including 
comments where the state has delegated 
to local officials the review, 
coordination and communication with 
the Corps. 

(b) With respect to programs and 
activities that are subject to the Order 
and these regulations and that a state 
chooses to cover under § 384.5, the 
Corps, to the extent permitted by law, 
communicates with state and local 
elected officials as early in a pregram or 
planning cycle as is reasonably feasible 
to explain specific plans and actions. 

(c) Except in unusual circumstances, 
the Corps gives states at least 30 days to 
comment on any proposed action (see 
§ 384.8 for comment periods pertaining 
to interstate situations). 

(d} Subject to paragraph (c) of this 
section, the Corps may establish 
deadlines for states to compleie their 
review of proposed Corps actions and to 
submit their comments to the Corps. 

{e) The Corps Commander at the level 
at which the action takes place or the 
decision is made responds, as provide 
in § 384.7, to all comments from a state 
that are provided through a state office 


or official that acts as a single point of 
contact under the Order between the 
state and all Federal agencies. 


§ 384.7 How does the Corps make efforts 
to accommodate state and local concerns? 

(a) If a state provides comments to the 
Corps in accordance with § 384.6(e), the 
Corps Commander at the level at which 
the action takes place or the decision is 
made: 

(1) Accepts the state’s comments; 

(2) Reaches a mutually agreeable 
solution with the state; or 

(3) Provides the state with a timely 
explanation of the basis for the Corps 
decision. If requested by the Governor, 
the Corps Commander provides the 
explanation in writing. If the state has 
designated a state office or official as a 
single point of contact between the state 
and all Federal agencies, the Corps 
Commander at the level at which the 
action takes place or the decision is 
made provides an explanation to that 
office or official 

(b) In any explanation under 
paragraph (a)(3) of this section, the 
Corps Commander informs the state 
that: 

(1) The Corps will not implement its 
decision for ten days after the state 
receives the explanation; or 

(2) The Assistant Secretary or the 
Corps Commander above the level 
taking the action or making the decision 
has reviewed the decision and 
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determined that, because of unusual 
circumstances, the ten-day waiting 
period is not possible. 


§ 384.8 What are the Corps obligations in 
interstate situations? 

The Corps is responsible for: 

(a) Identifying proposed Corps 
activities and programs covered by the 
Order that have an impact on interstate 
areas; 

(b) Notifying the affected states, 
including states that have not adopted a 
process under the Order; and 

(c) Except in unusual circumstances, 
providing the affected states an 
opportunity of at least 45 days to 
comment. 


§ 384.9 [Reserved] 


§ 384.10 In an emergency, what are the 
requirements for compliance with the Order 
and this regulation? 

(a) Emergency and disaster recovery 
actions performed under Public Law 99 
84th Congress, are excluded from the 
requirements of the Order and this 
reguiation. 

(b) Other emergency acti 
excluded from the req 


Order and regulation, as det 


requirement 


property 
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DEPARTMENT OF EDUCATION 
34 CFR Parts 75, 76, and 79 


intergovernmentail Review Of 
Department of Education Programs 


AGENCY: Education Department. 
ACTION: Notice of proposed rulemaking. 


SUMMARY: The Secretary proposes to 
adopt rules to implement Executive 
Order 12372, titled “Intergovernmental 
Review of Federal Programs.” The 
Executive Order and these regulations 
are intended to foster an 
intergovernmental partnership and @ 
strengthened Federalism by relying on 
State and local processes for State and 
local government coordination and 
review of proposed Federal financial 
assistance from the Department. The 
regulations will replace the 
intergovernmental consultation system 
developed under Office of Management 
and Budget Circular A-95. 

DATE: Comments must be submitteed on 
or before March 10, 1983. 

ADDRESSES: Written comments should 
be submitted to Mr. Chester Glod, 
Assistance Management and 
Procurement Service, 400 Maryland 
Avenue, SW. (Regional Office Building 
No. 3, Room 5082), Washington, D.C. 
20202. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Chester Glod at (202) 245-7810. 


SUPPLEMENTARY INFORMATION: 


Background 


For many years, formal consultation 
between State and local officials and 
Federal agencies concerning Federal 
programs and activities has taken place 
through an elaborate regulatory and 
organizational framework created under 
OMB Circular A-95. The A-95 system 
required State and local governments to 
follow prescribed review procedures 
and only provided for review of certain 
specified Federal programs, regardless 
of the circumstances affecting particular 
State and local governments. The 
system was limited to review of Federal 
programs by State and local agencies 
without regard to the priorities of their 
elected leadership. Although few 
programs of the Department of 
Education were subject to the A-95 
process, for the Government as a whole 
the process became highly bureaucratic, 
burdensome, and costly. States and 
localities had to process too much 
paperwork, and, as a result, the impact 
of substantive comments was sometimes 
lost. A network of State and area 
clearinghouses was created to manage 
this paperwork. State and local elected 
officials found it difficult to exert 


significant influence on Federal 
decisions through this system, and 
Federal agencies found the system a 
cumbersome method of obtaining 
information about, and responding 
appropriately to, State and local 
concerns. 

On July 14, 1982, President Reagan 
signed Executive Order 12372, 
“Intergovernmental Review of Federal 
Programs.” The Executive Order is 
reproduced as Attachment A to the 
OMB notice published in today’s Federal 
Register. The Order directs the 
revocation of OMB Circular A-95, and 
provides for a new, more effective 
intergovernmental consultation system 
that is consistent with the President's 
policies concerning Federalism and 
regulatory relief. Under the Order, 
States and localities will take the 
initiative for establishing their own 
review procedures and priorities. State 
and local elected officials will 
determine, from a list of programs to be 
covered under the Order, which Federal 
programs and activities to review. When 
State and local elected officials bring 
their concerns to a Federal agency's 
attention through this process, the 
agency will have to make efforts to 
accommodate the concerns, and, if it 
does not accommodate them, explain 
why not. This provision to “make efforts 
to accommodate or explain” should give 
greater weight to State and local views 
than under OMB Circular A-95. In 
addition, States will have the 
opportunity, to the extent permitted by 
law, to simplify, consolidate, or 
substitute federally required State plans. 

Across the whole range of Federal 
programs and activities, the Federally 
required procedures for consultation 
under OMB Circular A-95 created a 
substantial regulatory burden. The 
Executive Order's system of 
consultation is intended to significantly 
reduce that burden, as well as opening 
opportunities for States to reduce 
administrative burdens in Federal 
programs requiring State plans. In 
contrast to the A-95 system, which 
relied heavily on clearinghouses, 
planning organizations, and other bodies 
which are not elected by the 
jurisdictions they serve, the Order, 
consistent with the President's 
Federalism policy, emphasizes the role 
of elected State and local officials. 


OMB Guidance to States 


In order to assist States as they begin 
to implement the Order, OMB wrote to 
each concerning the establishment of an 
official State process. This letter will be 
reproduced in the Federal Register in the 
next few days. This letter explains the 
role of the “single point of contact”. A 


“single point of contact” is the office or 
official in a State that transmits the 
results of the State’s review and 
coordination to the Department and 
other Federal agencies and to which the 
Department and other Federal agencies 
would direct official communications 
(e.g., explanations of 
nonaccommodations) to the State under 
the Order. A State may have as few or 
as many entities as it chooses to 
perform review and coordination. 
However, States are encouraged to have 
only one point of contact to 
communicate with all Federal agencies 
under the Order. It is up to the State 
whether the single point of contact plays 
a substantive role with respect to the 
State’s views, or simply acts as a focal 
point for communications. Under the 
proposed rules, the Secretary would 
only be required to respond as provided 
in the Excutive Order to a State’s 
concerns if those concerns are sent 
through a single point of contact. Of 
course, the Secretary may choose to 
follow the provisions of the regulations 
even if a State chose not establish such 
a point of contact. 

It is also worth emphasizing that 
States are not required to adopt an 
official State process at all. However, 
after final regulations implementing the 
Order become effective (Final 
regulations are scheduled to be 
published on April 30, 1983), the existing 
A-95 consultation system will no longer 
be in effect, although other existing 
statutory and regulatory consultation 
requirements would not be affected by 
these regulations. The Department may 
propose changes in those other existing 
statutes and regulations at a later date. 
An inventory of these existing 
requirements will be available. 

This Department and other Federal 
agencies have the responsibility of 
ensuring that their programs and 
activities are carried out in conformity 
with the Order. The Office of 
Management and Budget will have 
general Government-wide oversight 
responsibility for the implementation of 
the Order, but will not attempt to 
exercise any day-to-day, operational 
control or agency actions. Nor will OMB 
act as a forum for “appeals” by non- 
Federal parties of agency actions. 


Development of Proposed Rules 


If the objectives of the Executive 
Order are to be met, Federal agencies 
must ensure that they deal with State 
and local elected officials in a consistent 
and understandable way. To this end, 
OMB and the Federal agencies affected 
by the Order have worked together to 
make common policy decisions and, to 
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the extent feasible, to draft common 
regulatory language. The resulting 
regulations are intended to minimize the 
regulatory burden on non-Federal 
parties. For the most part, these 
proposed rules spell out the 
Department's obligations in response to 
the views expressed by State and local 
elected officials. A paper discussing the 
policy decisions made by OMB and the 
agencies was made available to the 
public on December 23, 1982 (47 FR 
57369). Following the close of the 
comment period, OMB and the agencies 
will again work together with the aim of 
promulgating final regulations that are 
substantially consistent with one 
another. It is the Federal Government's 
intention that there will be no further 
rulemaking with respect to this 
Executive Order. 


Withdrawal of Regulations 
Implementing OMB Circular A-95 


In connection with these proposed 
rules the Department is proposing to 
withdraw its existing regulations 
implementing OMB Circular A-95. 
Executive Order 12372 directed OMB to 
withdraw the Circular itself, and the 
OMB directive withdrawing the Circular 
told Federal agencies to leave their A-95 
regulations in place only until new 
regulations implementing the Order 
were promulgated on April 30, 1983. In 
order to carry out this directive, the 
Department is listing in this NPRM those 
regulatory provisions implementing 
Circular A-95 that it proposes to 
withdraw. Final regulations carrying out 
the withdrawal will be published on 
April 30, 1983, in conjuction with the 
Department's final regulations 
implementing the Executive Order. 


Executive Order 12291 


These proposed rules have been 
reviewed in accordance with Executive 
Order 12291. They are classified as non- 
major because they do not meet the 
criteria for major regulations established 
in the Order. 


Regulatory Flexibility Act 


The proposed rules would simplify 
consultation with the Department and 
allow State and local governments to 
establish cost-effective consultation 
procedures. For this reason, the 
Department believes that any economic 
impact will be insignificant, in any case. 
Consequently, the Department certifies 
under the Regulatory Flexibility Act, 
that these proposed rules would not 
have a substantial economic impact on a 
significant number of small entities. 


Paperwork Reduction Act 


These proposed rules are not subject 
to Section 3504(h) of the Paperwork 
Reduction Act since it would not require 
the collection or retention of 
information. 


Section-by-Section Analysis 


Section 79.1 What is the purpose of 
these regulations? 


This section briefly states the purpose 
of the regulations, which is to implement 
Executive Order 12372 and foster an 
improved system of intergovernment 
consultation. Paragraph (c) states the 
important point that the Order, and 
these regulations, are intended only to 
improve the Department's internal 
management of its consultation with 
State and local governments. Neither the 
Order nor these regulations are intended 
to create any right of judicial review of 
the Department's action. For example, it 
is not intended that these regulations 
would create a right of a State or local 
government to sue the Department if the 
Department failed to explain a 
nonaccommodation of a State 
recommendation. 


Section 79.2 What definitions apply to 
these regulations? 


This section defines several terms 
used frequently in the proposed rules. 
“Department” means the Department of 
Education. “Order” means Executive 
Order 12372. “Secretary” means the 
Secretary of Education or an official or 
employee of the Department acting 
under a delegation of authority from the 
Secretary. This does not mean that there 
must be a new delegation pertaining to 
Executive Order 12372. Any official who 
has existing authority to act concerning 
a program or activity under a delegation 
could act under the Order concerning 
that program or activity. “State” means 
any of the 50 States, the District of 
Columbia, Puerto Rico, the Northern 
Mariana Islands, the U.S. Virgin Islands, 
Guam, American Samoa, or the Trust 
Territory of the Pacific Islands. The 
definition of “State” means that the 
District of Columbia, Puerto Rico, and 
other jurisdictions mentioned may 
create an official consultation process 
and consult with Federal agencies on 
the same basis as each of the 50 States. 

In addition to these definitions, three 
other terms—“simplify,” “consolidate,” 
and “substitute”"—are defined in § 79.9, 
relating to State plans. Several other 
terms appearing in the Order are not 
defined in this section, but are used or 
implemented in the proposed rules in a 
way that makes their meaning clear 
(e.g., “accommodate” and “explain” in 
§ 79.7). 
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Section 79.3 What programs and 
activities of the Department are subject 
to these regulations? 


The intent of the Order is that State 
and local elected officials should have 
the opportunity to consult under the 
Order concerning Federal programs of 
their choice. This section provides that 
the Department will publish a Federal 
Register notice listing the Department's 
programs that are subject to the Order. 
Attachment A to this document contains 


‘the list of programs to be included under 


the Order. If necessary, that list will be 
revised and republished when these 
proposed rules are published in final 
form. An updated list will be published 
as necessary to let States know which of 
the Department's programs they may 
choose to cover. 

The progams followed by an asterisk 
(*) in Attachment A are formula grant 
programs to the States. Although they 
are subject to these regulations, it 
should be noted that the Department has 
no discretion under these programs 
concerning who will receive the grants 
(the States are the only eligible 
applicants), the amount of funding to be 
provided to each grantee (the 
distribution of funds is established by 
statutory formula), the selection of 
specific sites or projects (the States 
make those decisions), or whether to 
provide funding (the States are entitled 
to receive program funds as long as 
Congress appropriates funds and the 
States meet the legal requirements of 
those programs). The Department 
reviews the State plans mandated by 
the formula grant program statutes only 
to insure that they meet the 
requirements established by those 
statutes and their implementing 
regulations. However, to the extent that 
the Department has any discretion with 
regard to the formula grant programs, 
they are subject to these regulations. 

Attachment B to this document 
contains a list of those programs and 
activities that the Department proposes 
to exclude from coverage under the 
Order. Thé reason for each proposed 
exclusion is also listed. Exclusions are 
based on Government-wide criteria, and 
the reasons given for exclusion reflect 


. those criteria. In the future; if the 


Department wants to exclude new or 
additional programs or activities from 
coverage under the Order, it will publish 
a Federal Register notice requesting 
comments on the proposed exclusions. 
The Order and these proposed rules 
do not apply to the preparation of 
regulations, legislation, or budgets, or to 
classified programs or activities where 
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formal consultation would endanger 
national security. 

Even if a program or activity is 
excluded from the consultation system 
established by the Order, State and 
local officials would still have an 
opportunity to have their views 
considered by the Department through 


normal channels. Statutory requirements 
for consultation, including Section 401(b) 


of the Intergovernmental Cooperation 
Act of 1968 (42 U.S.C. 4231(b)), would 
continue to require Federal agencies to 
consider the views of State and local 
governments. Many of the Department's 
program statutes have their own 
consultation requirements, and the 
Department will, of course, comply with 
all existing or future statutory 
requirements of this kind. However, the 
Department is not obligated to follow 
the provisions of the Order and these 
regulations with respect to excluded 
programs and activities. If at any time a 
State believes that any official of the 
Department has not made appropriate 
use of the official State process, the 
State is invited to raise its concerns 
directly with the Secretary. 


Section 79.4 What are the Secretary’s 


general responsibilities under the order? 


This section would incorporate the 
most important portions of Executive 
Order 12372 into the Department’s 
regulations, emphasizing the 
Department's obligations under the 
Order. The mechanisms by which the 
Department will carry out many of these 
general obligations are developed 
further in other sections of the proposed 
rule. For example, paragraph (b)(4) of 
this section is further elaborated in 
§ 79.9, concerning State plans. 

Paragraph (b)(2) of this secticn means 
the Department is obligated to make 
efforts to ensure that information on 
proposed actions or decisions of the 
Department is available to the States in 
sufficient time to be able to exert 
meaningful influence on the 
Department's course of action. For 
example, the Department would make 
sure that States learn of assistance 
announcements, including decision 
criteria, in time to make a meaningful 
response. 


Section 79.5 What procedures apply to 
a State’s choice of programs under the 
order? 


States may choose to consult with the 
Department under the Order concerning 
any of the Department's programs and 
activities that the Department's Federal 
Register notice lists as subject to the 
Order. However, these proposed rules 
do not require States to consult with the 


Department concerning any particular 


program or activity. This is an important 
distinction between the Order's 
consultation system and the system 
establish under OMB Circular A-95, 
which gave States no discretion 
concerning program selection. Under the 
Order, each State may choose whether 
to use the consultation system with 
respect to any particular program or 
activity. This gives States increased 
flexibility to determine how best to 
allocate their resources. For example, 
some Federal programs have existing 
statutory consultation requirements. If a 
State decides that an existing 
consultation system is adequate, the 
State might choose not to cover the 
program under its Executive Order 
process, thereby avoiding duplication 
and saving resources for use on other 
programs. A State also might want to 
decline to cover a program which has 
only minor effects on the State and its 
people. 

The Department emphasizes that the 
choice of whether to cover a particular 
program or activity listed in the 
Department's Federal Register notice is 
entirely up to each State. While the 
Department will be happy to discuss 
with States the most effective ways of 
carrying out consultation concerning its 
programs and activities, the Department 
will not attempt to constrain the State’s 
discretion with respect to program 
selection from the published list. 

To begin the consultation process 
under the order, the State notifies the 
Secretary of the programs and activities 
it chooses to cover. When it first 
establishes its official process, the State 
can meet this requirement by sending to 
OMB, along with other information 
required to establish the State's official 
process under the Order, a list of the 
Federal programs and activities of that 
agency that the State has chosen to 
cover. Subsequently, the State should 
send all information regarding the 
Department's programs (additions, 
deletions, or other changes) directly to 
the Department. This information will 
enable the Departmeent’s personnel 
who work on a particular program or 
activity to know which States they must 
consult with under the provisions of the 
Order. 

Paragraph (b) provides that, once a 
State has established a process and 

-made its program selections known to 
the Department, the Department will use 
the State’s process concerning the 
programs and activities selected by the 
State as soon as feasible. While the 
Department will make every effort to 
use the State’s process as soon as the 

tate gives the notice of its program 
selections, there may be situations, on 
individual programs or projects or 
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groups of programs, where the 
Department may not be able to do so for 
a time. For example, it would not be 
possible to interrupt cngoing Nation- 
wide grant competitions, and coverage 
would have to await the next 
competition cycle. The Department will 
make determinations concerning when 
to begin using the State's official process 
on a case-by-case hasis and will let the 
State know when it will start to use the 
State’s process. 

Paragraph (c) provides that the 
Department may establish deadlines for 
changes by States in the program 
selection choices. A State may add or 
delete a program or activity from those 
it wishes to cover under the Order at 
any time. However, in order for 
meaningful consultation to occur under 
the Order, the Department may need a 
certain amount of “lead time” before it 
can adapt its procedures to the changed 
circumstances. For this reason, the 
Department may find it necessary to 
establish deadlines for program 
selection changes. These deadlines 
would simply be notifications to the 
States that, for example, if they wished 
to have consultation under the Order 
begin during a particular fiscal year, 
they would have to inform the 
Department of their program selection 
changes by a certain date. 


Section 79.6 How does the Secretary 
give States an opportunity to comment 
on proposed Federal financial 
assistance? 


Paragraph (a) of this section points 
out that the Order would apply not only 
to comments prepared under the official 
State process but also to comments 
formulated by local elected officials to 
whom the State’s consultation role has 
been delegated in specific instances. 
Section 3{a) of the Order permits States 
to delegate to local elected officials, in 
specific instances, the review, 
coordination, and communication with 
Federal agencies that normally take 
place under the State process. This 
means that States may choose not only 
which programs and activities to cover 
but also who within the State has the 
opportunity to carry out the 
consultation. States have complete 
discretion cocerning delegation of their 
consultation role. 

For example, a State could delegate to 
a mayor the State's consultation role 
with respect to a project occurring in his 
or her city. The State could delegate all 
consultation under a particular program 
to elected officials of the local 
governments whose jurisdictions are 
affected by projects under the program. 
The State could delegate its consultation 
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role for a particular program to local 
elected officials in cities above 250,000 
population but not to local officials in 
smaller jurisdictions, or vice-versa. In 
any case of delegation, the local elected 
official to whom the State’s consultation 
role is delegated stands in the shoes of 
the State with respect to the 
Department. For example, efforts by the 
Department to reach a negotiated 
solution with the local elected official 
will be pursued directly with the official, 
not with the State itself. 

Paragraph (b) states that, as a general 
rule, States that choose to cover a 
particular program or activity will have 
at least 30 days (45 days in the case of 
_ interstate situations—see § 79.8) to 
comemnt on proposed Federal financial 
assistance under that program before 
the Department commits itself to a given 
course of action. The Department, on a 
case-by-case basis, may allow a shorter 
period necessary. Among the kinds of 
unusual circumstances that might 
necessitate a shorter comment period 
are the necessity to make a grant or 
cooperative aggreement decision before 
the end of a fiscal year or a statutory 
deadline. 

In order to meet the Order's objective 
of ensuring States a meaningful 
opportunity to influence decisions by the 
Department, the Department may need 
to establish deadlines for comment on 
particular actions or types of actions. 
Any deadlines would be consistent with 
* the rule of giving State at least 30 days 
to comment. 

Under the Department's discretionary 
grant programs, applications are sent 
directly to the Department for 
consideration, usually in response to an 
application notice published in the 
Federal Register. For programs covered 
by the Order, the Department will 
inform applicants of the procedures to 
be followed in obtaining State review of 
their applications, either in the 
application notice itself, or in the 
application package that is provided to 
prospective applicants. 

In order to ensure timely completion 
of Federal decisionmaking, the 
Department generally will require States 
to complete their review of applications 
and to submit their comments to the 
Secretary by a particular date. This is 
intended to prevent undue delays in 
Federal decisions affecting the State and 
to ensure timely grant awards, 

Paragraph (d) makes an important 
point with respect to the way that 
communications between States and the 
Department would work. Under the 
Order, a State may organize its 
consultation process any way it 
chooses. However, in order to ensure 
efficient communications between the 


Department and the State, the 
Department strongly encourages States 
to establish a “single point of contact” 
for State communications with Federal 
agencies. Channeling communications 
from the States to Federal agencies and 
from agencies back to the States through 
a single point has obvious benefits from 
the point of view of administrative 
simplicity. In addition, it will enable the 
Department to know which 
communications to treat as official 
under the provisions of the Order. A 
local official to whom the State’s 
consultation role has been delegated 
would not send his or her comment 
directly to the Department if the State 
has designated a single point of contact. 
Rather, the official would send the 
comment to the Department through the 
State’s single point of contact. The 
Department would work with the local 
official in attempting to reach an 
accommodation, but, if efforts at 
accommodation were unsuccessful, the 
Department would explain the 
nonaccommodation to the single point of 
contact. The Department needs a means 
of separating the letters from State and 
local elected officials to which it will 
respond through normal correspondence 
channels from those letters to which it 
must respond under the provisions of 
the Order. A State's use of a single point 
of contact will permit the Department to 
make this necessary administrative 
distinction. However, if a State chooses 
to adopt a process under the Order 
without a single point of contact, the 
Secretary may choose at his discretion 
to follow the provisions of the Order 
and these regulations with respect to 
that State. 

Where a State chooses not to adopt a 
process under the Order, or where a 
State has chosen not to cover a 
particular program, the Department will 
work with the State, consistent with 
existing legal requirements, through 
normal channels. The provisions of the 
Order and these regulations will not 
apply, however. 

The proposed rules do not include any 
constraints on the content of comments 
that States send to the Department. 
However, the Department makes its 
grants under statutory and regulatory 
constraints that limit its discretion to 
accommodate State and local concerns. 

To affect the Department's decisions, 
comments provided under the Order 
must address the statutes, regulations, 
or other legal requirements that govern 
the Department's selection and approval 
of applications. For example, the 
Department's regulations generaliy 
include specific criteria for selecting 
applications under discretionary grant 
programs. Unless a State’s comments 
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address these selection criteria or other 
legal requirements that govern selection 
of applications, the Department would 
be precluded from accommodating the 
State’s concerns. States are therefore 
strongly encouraged to relate their 
comments to the selection criteria, 
funding priorities, or other applicable 
legal requirements on which the 
Department bases its decisions. 

States can also assist the 
Department's implementation of the 
Order by clearly specifying the 
magnitude of the State’s concerns. It 
would be very useful if a State would 
indicate whether it is firmly 
recommending a given course of action, 
has a mild preference for or reservation 
about the action, or is simply seeking 
clarification of the Department's 
position. The Order directs Federal 
agencies to make efforts to 
accommodate State concerns. The 
Department's ability to do so is 
dependent, to a significant degree, on 
the clear articulation of concerns by the 
States. 

The Department would also be in a 
better position to accommodate State 
and local concerns if the State speaks 
with one voice in its comments. The 
Department recognizes that different 
State and local officials and agencies 
may not always agree among 
themselves concerning the course of 
action the Department should follow. 
However, if the Department receives 
conflicting comments, it will probably 
be necessary to seek clarification 
concerning which set of views the State 
wants the Department to accommodate. 
In the absence of such a clarification, 
the Department may find it necessary to 
simply inform the single point of contact 
of the reasons for'its decision. The 
process will work much better if the 
Department does not receive conflicting 
positions in comments from a State. 


Section 79.7 How does the Secretary 
make efforts to accommodate State and 
local concerns? 


Paragraph (a) of this section provides 
that when a State comments to the 
Department under the Order, the 
Department has three choices. First, the 
Department can accept the State’s 
comments (i.e., do as the State 
recommends). Second, it can reach a 
mutually agreeable solution with the 
State. This solution can differ from the 
original State or Federal position on the 
matter. Third, if the Department does 
not accept the State’s comments or 
reach a mutually agreeable solution, the 
Department is obligated to give the State 
an explanation of the Department's 
reasons for not doing so. While the 
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Department is not required to 
accommodate a State’s concerns by 
accepting the State’s comments or by 
reaching another solution, in such a case 
the Department does have an obligation 
to provide an explanation of its 
decision. 

The explanation could take the form 
of a telephone call, a meeting, or a letter. 
The Department has the discretion to 
choose the most appropriate mode of 
communicating the explanation in each 
case unless the Governor of the State 
has previously requested that the 
explanation be in writing. 

Paragraph (a)(3)(iii) explains the role 
of the single point of contact in receiving 
explanations from the Department. The 
Department will direct all explanations 
to the single point of contact in each 
State that has one. This is true even 
where accommodation discussions have 
occurred between the Department and 
another office or official of the State. 


Paragraph (b} concerns safeguards to 
ensure that the interests of the State are 
protected in nonaccommodation 
situations. Normally, as provided in 
paragraph (b)(1), an explanation will 
state that the Department will not 
implement its decision until ten days 
after the single point of contact receives 
the explanation. This waiting period is 
intended to permit States to respond to 
the Department in cases of 
nonaccommodation before the 
Department has awarded a grant or 
other financial assistance. In a case in 
which the Department has provided a 
verbal explanation of a decision to the 
single point of contact and the Governor 
subsequently requests a written 
explanation the ten day period runs 
from the date of the verbal explanation, 
not from the date of any subsequent 
letter. 

Paragraph (b)(2) recognizes that there 
may be some situations in which the 
Department cannot observe the ten-day 
waiting period. These unusual 
circumstances could include, for 
example, a statutory deadline or the end 
of a fiscal year that makes it infeasible 
for the Department to wait ten days 
before implementing its decision. In a 
situation where the Department cannot 
observe the waiting period, the 
Secretary or a high-level designee of the 
Secretary will review the decision 
before the nonaccommodation 
explanation is made and before the 
Department implements the decision. 
The nonaccommodation explanation 
will include the Department's reasons 
for determining that the ten-day waiting 
period is not feasible. 


Section 79.8 What are the Secretary’s 
obligations in interstate situations? 


In some cases, an action taken by the 
Department under a Federal financial 
assistance program has an impact on an 
interstate area. In these situations, the 
Department has certain additional 
obligations. First, the Department must 
identify its proposed financial 
assistance that has such an impact. 
Having done so, the Department would, 
as provided in paragraph (b) of this 
section, notify the potentially affected 
States, whether or not they have 
established an official State process 
under the Order. Except in unusual 
circumstances (e.g., emergencies such as 
grant awards at the end of the fiscal 
year), the Department must provide the 
affected States an opportunity for 
comment of at least 45 days before the 
Department commits itself to a course of 
action. The increase in the minimum 
comment period from 30 to 45 days in 
interstate situations allows extra time 
for States to coordinate among 
themselves before providing views to 
the Department. 

The Department would not require 
States to Coordinate with each other on 
proposed Federal assistance having an 
impact on an interstate area. However, 
the Department strongly encourages 
each affected State to share its 
comments with and obtain the views of 
other affected States, using the other 
State’s single point of contact, if there is 
one, or an appropriate State official if 
there is not a single point of contact. The 
Department encourages States to 
reconcile any differences so that the 
States can present the Department with 
a unified position. If the affected States 
provide the Department with conflicting 
recommendations, the Department will, 
with respect to States that have 
established a process under the Order, 
either accommodate recommendations 
or explain its nonaccommodation as 
provided in § 79.7. 


Section 79.9 How may a State simplify, 
consolidate, or substitute State plans? 


This section carries out section 2(d) of 
the Order, which directs Federal 
agencies to the extent permitted by law, 
to allow States to consolidate or 
simplify plans and to encourage States 
to substitute their own plans for 
Federally required State plans. 

Paragraph (a) defines three terms used 
in this section. For a State to “simplify” 
a plan means that a State develops its 
own format, chooses its own submission 
date, and selects the planning period 
covered by the plan. “Consolidate” 
means that the State combines two or 
more plans into one document. The 
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State may also select the format, 
submission date, and planning period 
for a consolidated plan. “Substitute” 
means that a State uses a plan or other 
document that is developed for its own 
purposes to meet Federal requirements 
in place of a plan that is only designed 
to meet Federal requirements. State 
plans required by the Department that 
are eligible for modification {i.e., 
simplification, consolidation, or 
substitution) under the Order will be 
listed by the Department in a Federal 
Register notice accompanying the final 
regulations. 

For purposes of State plan 
modification, it is necessary to draw a 
distinction between the State’s decision 
concerning which plans it wants to try 
to modify and the Department's decision 
concerning whether it may accept those 
modified plans. Paragraph (b) deals with 
the first of these issues. A State may 
decide to try to simplify, consolidate or 
substitute State plans without prior 
approval by the Department. The State’s 
discretion in this respect is complete. 

Paragraph (c) recognizes that the 
Department must review the content of 
any State proposals to simplify, 
consolidate, or substitute State plans to 
ensure that they meet all applicable 
Federal requirements. Generally, under 
the statutes that govern the 
Department's State plan programs, the 
Department could only disapprove a 
modified plan if the plan failed to meet 
the requirements of the program statute. 
The Department does not expect ever to 
have to disapprove a State plan. 
However, if such a disapproval were 
ever necessary, the State would have 
recourse to an appeal process in 
accordance with existing law. 

Paragraph (c) is not intended to give 
the Department any new authority it 
does not already have to review, 
approve, or disapprove State plans. The 
paragraph does emphasize, however, 
that these regulations also do not impair 
the Department's existing authority to 
review and, if ever necessary, 
disapprove State plans. This section 
also does not affect any existing 
statutory or regulatory requirements 
concerning submission dates, planning 
periods, or formats of State plans. The 
Department will review and make 
appropriate future modifications in 
regulatory requirements to allow more 
State flexibility. 

The Department encourages States 
which wish to simplify, consclidate or 
substitute State plans to inform the 
Department of their intentions well in 
advance. Early discussions between 
State officials and the Department 
regarding proposed modifications of 
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plans will help to avoid later problems, 
including unnecessary delays in 
approvals. The Department is very 
willing to work closely with State 
officials on plan modifications and, 
where feasible, will provide technical 
assistance or advice in plan 
modification efforts. 


List of Subjects 
34 CFR Part 75 


Grant programs—education, Grants 
administration. 


34 CFR Parts 76 and 79 . 


Grant programs—education, Grants 
administration, Intergovernmental 
relations, State-administered programs. 


Invitation to Comment 


Interested persons are invited to 
submit comments and recommendations 
regarding these proposed regulations. 
Written comments and 
recommendations may be sent to the 
address given at the beginning of this 
document. All comments received on or 
before March 10, 1983, will be 
considered before the Secretary issues 
the final regulations. 

All comments submitted in response 
to these proposed regulations will be 
available for public inspection, during 
and after the comment period, in 
Regional Office Building No. 3, Room 
5680, 7th and D Streets, SW.., 
Washington, D.C., between the hours of 
8:30 a.m. and 4:00 p.m., Monday through 
Friday of each week except Federal 
holidays. 


Citation of Legal Authority 


A citation of legal authority is placed 
in parentheses on the line following 
each substantive provision of these 
proposed regulations. 

Dated: January 17, 1983. 

T. H. Bell, 
Secretary of Education. 


(Catalog of Federal Domestic Assistance 
does not apply) 

Attachments—List of Proposed Inclusions 
under Scope; List of Proposed Exclusions 
from Scope. 


ATTACHMENT A—DEPARTMENT OF EDUCATION 
PROGRAMS PROPOSED FOR INCLUSION 
UNDER EXECUTIVE ORDER 12372 ** 


CFDA 
reference 


Bitingual 
Ties #/ et Om che fights hal of 1000 apa 
Program for education of handicapped children 
in State operated or supported schoois* 
Migrant education program—State formula grant 
. 


ATTACHMENT A—DEPARTMENT OF EDUCATION 
PROGRAMS PROPOSED FOR INCLUSION 
UNDER ExeCuTIVE ORDER 12372 **—Con- 
tinued 


Vocational education—Basic grants to States* 
Vocational education—Consumer and home- 


Indian education—Adult Indian education.... 

Bilingual vocational training 

Regional education programs for deaf and other 
indicapped persons 


Bilingual vocational instructor training 
Bilingual vocational instructional materials, meth- 


Fund for the improvement of postsecondary 


Ronabiltation services—Migratory worker voca- 
tional rehabilitation service projects 

Centers for independent living 

Migrant education—interstate and intrastate co- 
ordination 

Federal real property assistance program... 

Transition program for refugee children* 

The following authorized subchapter D 
of chapter 2 of Education Consolidation 


Law related education program. 
inexpensive book distribution 


* Formula Programs to the States. 
— aaa a 
2vernmental enti- 


Attachment B—General Criteria Used by 
Federal Agencies in Identifying the Scope of 
Executive Order 12372 


The categories of exclusions were prepared 
to help agencies identify which program or 
activities should be subject to the provisions 
of E.O. 12372. Three categories of exclusions 
are presented: generic, class, and individual. 
Subcategories list the types of programs or 
activities covered within each category. 

To help in the identification, two examples 
of inclusion—programs and activities subject 
to the provisions of the Executive Order—are 
also described. These are not the only 
programs and activities subject to the 
Executive Order. These examples are 
presented because related programs and 
activities are covered in the class exclusion 
category. 
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1. Generic Exclusions: Those programs or 
activities excluded by previously announced 
administration policy are: 

a. Proposed federal legislation, regulations, 
and budget formulation. 

b. Direct payments to individuals. (See also 
2d.) 

c. Classified programs or activities where 
formal consultation would endanger national 
security. 

d. Financial transfers for which federal 
agencies have no funding discretion or direct 
authority to approve specific sites or projects. 
(Examples include): 

(1) General Revenue Sharing; 

(2) Payments in lieu of taxes; 

(3) Funds, allocated by formula, from sale 
receipts or proceeds from products/resources 
on federal lands; 

(4) Block grants which are characterized 


y: 

(a) Substantial flexibility being given state 
and local governments to allocate funds 
among different areas of effort and between 
state and locally derived priorities; and 

(b) An absence of requirements that the 
recipient submit satisfactory plans or 
proposals for the use of these grant monies 
before the funds are provided. 

e. Programs and activities directly 
administered by a federally recognized tribal 
government. 

2. Class Exclusions; Those additional 
activities or programs determined not to be 
within the definition of financial assistance, 
direct federal development, or federal 
licensing or permitting under the Executive 
Order and thereby excluded are: 

a. Certain financial transactions such as: 
standard procurement contracts; letter 
contracts; basic ordering agreements; 
purchase orders; joint ventures; job orders; 
acceptance of offers; operating funds for 
government-owned/contractor-operated 
facilities (GOCO); subawards under 
contracts, grant, or cooperative agreements; 
public utility contracts; consulting services; 
commodity purchases; payment of claims; 
leases and easements of a non-major nature; 
purchase of notes, stock, or bonds; and land 
grants. 

b. Research, development, and 
demonstration other than that specified in the 
description of inclusions below. 

c. Criminal or civil enforcement matters. 

d. Direct financial assistance between the 
federal government and a non-governmental 
entity, such as a non-profit organization, 
business, corporation, association, private 
school or university. However, certain 
research, development, and demonstration 
awards to such non-governmental entities 
may be included (see 4 below). (A 
governmental entity is any state; independent 
state organization, board or commission; 
general purpose local government; special 
purpose local or regional government; council 
of government; non-profit organization 
established by state law or local ordinance 
exclusively to provide a governmental 
service and the substantial portion of the 
funding for which is federal. State and 
municipal colleges and universities are 
considered a non-governmental entity for the 
purposes of this memorandum. 
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DEPARTMENT OF EDUCATION PROGRAMS PRO- 
POSED FOR EXCLUSION FROM EXECUTIVE 
ORDER 12372 Continued 


major leases or easements; program or 
activities {other than General Revenue 
Sharing) receiving an exception to the 


Programs or activities with eligible 
recipients who may be either governmental 
or non-governmental entities: Some programs 


or activities have as eligible recipients both 
governmental and non-governmental entities, 
including individuals and private section 
organizations. Under this paragraph 
programs or activities providing assistance to 
non-governmental entities can be excluded. 
The issue raised was whether such a program 
or activity should be excluded in its entirety 
because some of the potential recipients 
would qualify it for an exclusion. Our 
determination is that such a mix of recipients 
does not, by itself, allow the exclusion of a 
program or activity. Instead, agencies may 
choose either of two alternatives: 1.) to 
include these nongovernmental entities 
within the scope and subject some to the 
state process by not excluding the program, 
or, 2.) to exempt transactions with non- 
government! entities from the 
intergovernmenta! review and consultation 
requirements by referencing such an 
exemption in their rulemaking. 

e. Academic training and institutional aid 
grants; receipts from federally financed 
fellowships; scholarships; and student loans 
by institutions of higher education. 

f. Federal rate-setting for utility services 
provided to state or local governments by the 
Federal Government. 

g. A non-governmental entity's consultation 
with state or local government officials or 
securing state or local government review, 
approval, or certification, as a condition of 
receiving a federal or federally authorized 
license or permit. 

3. Individual Exclusions: Those programs 
or activities that may be excluded on request 
of a federal agency. Requests for exclusions 
will be evaluated against the following 
qualifying factors and criteria: 

a. A federal constitutional or statutory 
preemption precludes any state or local 
government jurisdiction over or responsibility 
for the individual federal program or activity, 
and recommendations or views of siate or 
local governments can have little or no 
bearing on federal decisions in this area; 

b. Meaningful consultation for the program 
or activity would breech financial, business, 
or trade secret confidentiality required by 
federal statute; 

c. Affects other countries, particularly on 
matters of common interest to the United 
States and Canada or Mexico, and the 
consultation requirements of the Executive 
Order would interfere with the conduct of 
foreign policy; 

d. Intergovernmental review consistent 
with the Executive Order would substantially 
impede the achievement of Presidentially or 
Congressionally established national goals. 

4. Selected Examples of Included Programs 
and Activities: These programs and activities 
are considered as being within the scope of 
the Executive Order and subject to its 
intergovernmental review provisions. 

a. The following forms of federal assistance 
or financial transactions with government 
entities: grants; cooperative agreements; 
subsidies; loans; loan guarantees; insurance; 
technical assistance; expert information or 
counseling: property donations; real property 
acquisition or disposal; including obtaining 


provisions of the Federal Grant and 
Cooperative Agreement Act of 1977, Public 
Law 95-224. 

b. A research, development, or 
demonstration program or activity; 

(1) which has a unique geographic focus 
and is directly relevant to the governmental 
responsibilities of a state or local government 
within that geographic area; or 

(2) which necessitates the preparation of 
an Environmental Impact Statement under 
NEPA; or 

(3) which is to be newly initiated at a 
particular site or location and does not 
necessitate the preparation of an 
Environmental Impact Statement, but 
requires unusual measures to limit the 
possibility of adverse exposure or hazard to 
the general public (for example: special 
protective containment of shielding facilities 
or air, land, or water buffer zones). 


DEPARTMENT OF EDUCATION PROGRAMS PRO- 
POSED FOR EXCLUSION FROM EXECUTIVE 
ORDER 12372 ! 


interest Subsidy Grants for 
Academic Facilities Loans. 

Bilingual Education-Fellowship 
Program. 

Bilingual Education—Schoo! of 
Education Projects. 

College Library Resources. 2(d) ...-2- 

Supplemental Edacation Op- | 2(d), (e).... 
portunity Grants. 

Chapter 1 of the Education | 16d) .........ccccso 
Consolidation and improve- 
ment Act—Projects Operat- 
ed by Local Educational 
Agenices. 

Chapter 1 of ECIA, State Ad- 
ministration. 

Chapter 1 of ECIA, Projects 
Operated by SEA’s for Chil- 
dren in State-Oriented Insti- 
tutions for Neglected or De- 
linquent Youth. 

National Resource Center .......... 

National Resource Fellowships... 

Undergraduate International 
Studies and Foreign Lan- 
guage Program. 

international Research and 
Studies. 

Teacher Exchange........cccevesesved 

Fulbright-Hays Faculty A 
search Abroad Program in 
Foreign Language and Area 
Studies. 

Foreign Curriculum Consult- 
ants | 

Group Projects Abroad for | 
Non-Western Language and 
Area Studies. 

Fulbright-Hays Doctoral Dis- 
sertation Research Abroad 
Program for Foreign Lan- 
guage and Area Studies. 

Handicapped Research and 
Demonstration. 

Handicapped Innovative Pro- 
gram-Deaf-Blind Centers. 

Training personnel for the 
Handicapped. 

Special Needs Program... 

Strengthening Program... 

Challenge Grant Program............ 

Guaranteed Student Loan Pro- 
gram Special Aliowance/in- 
terest Payments. 








Program name 


Federally insured Student 
Loan 

Auxiliary Loans (PLUS) Special 
Allowance. 

College Work-Study.... 

Library Training........... 

National Defense/Direct Stu- 
dent Loan Cancellations. 

National Direct Student Loan 

Library Research and Demon- 
stration. 

School Assistance in Federally 
Affected Areas—Mainte- 
nance and Operations. 

Special Services for Disadvan- 
taged Students. 

Talent Search 

Continuing 
Education Program and 
Planning. 


gram improvement Projects. 

Cooperative Education Pro- 
grams. 

Cooperative Education and 
Supplemental College Work- 
Study. 

Indian Education Act—Special 
Programs and Projects. 

Pell Grants ........0...00 ne 


Veterans Cost-of-Instructio d 


Educational Opportunity Cen- 
ters. 

State Student Incentive Grant 
Program 

State Student Incentive Grant 
Program. 

indian Education Act, Grants 
to Indian Controlled Schools. 

innovative Programs for Se- 
verely Handicapped Children. 

indian Education Act, Fellow- 
ships. 

Fellowships for Graduate and 
Professional Study. 

Institutional Grants for Gradu- 
ate and Professional Study. 

Law School Clinical Experi- 
ence Program 

Vocational Education—Pro- 
gram for Indian Tribes and 
Indian Organizations. 


| 
Staff Training for Professional 


Development 
Biomedical Sciences 


Capacity-Building Grants to | 


Universities by the National 


Center for Education Statis- | 


tics. 

Capacity-Building Grants to 
Vocational Education Institu- 
tions by the National Center 
for Education Statistics 

Research, Development, and 
Demonstration Activities and 
Programs of the National In- 
stitute of Education 

Minority Institution Science Im- 
provement Program. 

Rehabilitation Services: 
Projects & Demonstrations 

for Services to Severely 
Handicapped individuals. 
Projects with Industry 
Comprehensive Rehabilita- 
tion Centers. 


Helen Keller National Center.. 


Special Projects—Spinal 
Cord Injury Centers. 
Handicapped Amercan 
Indian Vocational Rehabili- 
tion Service Program. 
Projects for initiating Special 
Recreation Programs. 
Rehabilitation Training Pro- 
gram. 





--| 84.114(6). 
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DEPARTMENT OF EDUCATION PROGRAMS PRO- 
POSED FOR EXCLUSION FROM EXECUTIVE 
ORDER 12372 \—Continued 


Basis for 
Program name exciusion 


(category) 
National institute of Handi- | 2(b) 


capped Research. 

Aid to Land-Grant Colleges 

Legal Training for the Disad- 
vantaged. 

Title 1V, Higher Education Act, 
High School Equivalency 
Program. 

College Housing Loans............-.. 

Allen J. Ellender Fellowships 

Title IV, Higher Education Act, 
College Assistance Migrant | 
Program. 

Chapter 2 of the Education | 1(d), 2(b), 2(e).. 
Consolidation and improve- 
ment Act—Except the Chap- 
ter 2 programs listed in at- 
tachment A to the preambie.. 

Research Activities of the Na- | 
tional Center for Educational 
Statistics. 

Research, Development, and 
Demonstration Activities and 
Programs of the Center for 
Educational Improvement 
(Incorporating the Office of | 
Libraries and Learning Tech- | 
nology and the Professional | 
Development and Dissemi- | 
nation Programs) | 

Educational Technology Pro- | 
gram in the Office of the | 
Assistant Secretary, Inciud- 
ing Research, Development 
and Demonsiration. 


1(d), 2(b) 


2(d).. 
2(e).. 








‘Financial assistance transactions with non-governmental 
entities, including State Postsecondary educational institu- 
tions, and Federally recognized indian Tribal governments, 
are proposed for exclusion from Executive Order 12372 

* Number not assigned 


The Secretary proposes to amend 
Title 34 of the Code of Federal 
Regulations by adding a new Part 79 to 
read as follows: 


PART 79—INTERGOVERNMENTAL 
REVIEW OF DEPARTMENT OF 
EDUCATION PROGRAMS 


Sec. 

79.1 What is the purpose of these 
regulations? 

79.2 What definitions apply to these 
regulations? 

79.3 What programs and activities of the 
Department are subject to these 
regulations? 

79.4 What are the Secretary's general 
responsibilities under the Order? 

79.5 What procedures apply to a State’s 
choice of programs under the Order? 
79.6 How does the Secretrry give States an 
opportunity to comment on proposed 

Federal financial assistance? 

79.7 How does the Secretary make efforts to 
accommodate State and local concerns? 

79.8 What are the Secretary's obligations in 
interstate situations? 

79.9 How may a State simplify, consolidate, 
or subsitute Federally required State 
plans? 

79.10 [Reserved] 

Authority: Executive Order 12372 (July 14, 
1982; 47 FR 30959); section 401(b) of the 
Intergovernmental Cooperation Act of 1968 
(42 U.S.C, 4231(b)). 


§ 79.1 What is the purpose of these 
regulations? 

(a) The regulations in this part 
implement Executive Order 12372, 
issued July 14, 1982, and titled 
“Intergovernmental Review of Federal 
Programs.” 

(b) Executive Order 12372 is intended 
to foster an intergovernmental 
partnership and a strengthened 
Federalism by relying on State and local 
processes for State and local 
government coordination and review of 
proposed Federal financial assistance. 

({c) The Order and these regulations 
are intended only to improve the 
internal management of the 
Department's consultation with State 
and local governments. Neither the 
Order nor these regulations are intended 
to create any right or benefit 
enforceable at law by a party against 
the Department or its officers. 


(42 U.S.C. 4231(b)) 


§ 79.2 What definitions apply to these 
regulations? 

“Department” means the U.S. 
Department of Education. 

“Order” means Executive Order 
12372, issued July 14, 1982, and titled 
“Intergovernmental Review of Federal 
Programs.” 

“Secretary” means the Secretary of 
the U.S. Department of Education or an 
official or employee of the Department 
acting for the Secretary under a 
delegation of authority. 

“State” means any of the 50 States, 
the District of Columbia, Puerto Rico, 
the Northern Mariana Islands, Guam, 
American Samoa, the U.S. Virgin 
Islands, or the Trust Territory of the 
Pacific Islands. 


(42 U.S.C. 4231(b)) 


§ 79.3 What programs and activities of the 
Department are subject to these 
regulations? 

The Secretary publishes in the Federal 
Register a list of the Department's 
programs and activities that are subject 
to the Order and these regulations. 


(42 U.S.C. 4231fb)) 


§ 79.4 What are the Secretary’s general 
responsibilities under the Order? 

(a) The Secretary provides 
opportunities for consultation by elected 
officials of those State and local 
governments that would provide the 
non-Federal funds for, or that would be 
directly affected by, proposed Federal 
financial assistance from the 
Department. 

(b) If a State adopts a process under 
the Order to review and coordinate 
proposed Federal financial assistance, 
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Secretary, to the extent permitted by 
aw— 

(1) Uses the State process to 
determine official views of State and 
local elected officials; 

(2) Communicates with State and 
local elected officials as early in a‘ 
program planning cycle as is reasonably 
feasible to explain specific plans and 
actions; 

(3) Makes efforts to accommodate 
State and local elected officials’ 
concerns with proposed Federal 
financial assistance that are 
communicated through the State 
process; 

(4) Allows the States to simplify and 
consolidate existing Federally required 
State plan submissions; 

(5) Where State planning and 


budgeting systems are sufficient and 


where permitted by law, encourages the 
substitution of State plans for Federally 
required State plans; r 

(6) Seeks the coordination of views of 
affected State and local elected officials 
in one State with those of another State 
when proposed Federal financial 
assistance has an impact on interstate 
metropolitan urban centers or other 
interstate areas; and 

(7) Supports State and local 
governments by discouraging the 
reauthorization or creation of any 
planning organization which is Federally 
funded, which has a limited purpose, 
and which is not adequately 
representative of, or accountable to, 
State or local elected officials. 


(42 U.S.C. 4231(b)) 


§ 79.5 What procedures apply to a State’s 
choice of programs under the Order? 

(a) Each State that adopts a process 
under the Order notifies the Secretary of 
the Department’s programs that the 
State chooses to cover under the Order. 

(b) The Secretary uses a State's 
process under the Order as soon as 
feasible, depending on individual 
programs and projects, after the State 
notifies the Secretary of its program 
choices. 

(c) States may change their program 
choices under the Order at any time. 
The Secretary may establish deadlines 
by which States are required to inform 
the Secretary of changes in their 
program choices. 


(42 U.S.C. 4231(b)) 


§ 79.6 How does the Secretary give States 
an opportunity to comment on proposed 
Federal financial assistance? 

(a) This section applies to all 
comments received from a State under 
an official process the State has 
established under the Order, including 
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comments where the State has 
delegated to local elected officials the 
review, coordination, and 
communication with the Department. 

(b) Except in unusual circumstances, 
the Secretary gives States at least 30 
days to comment on any proposed 
Federal financial assistance. (See § 79.8 
on comment periods pertaining to 
interstate situations.) 

(c) Subject to paragraph (b) of this 
section, the Secretary may establish 
deadlines for— A 

(1) Applicants to submit copies of 
their applications to the States; and 

(2) States to complete their review of 
applications under a program and to 
submit their review of applications 
under a program and to submit their 
comments to the Department. 

(d) The Secretary responds as 
provided in the Order to all comments 
from a State that are provided through a 
State office or official that acts as a 
single point of contact under the Order 
between the State and all Federal 
agencies. 


(42 U.S.C. 4231(b)) 


§ 79.7 How does the Secretary make 
efforts to accommodate State and local 
concerns? 

(a) If a State provides comments to 
the Department in accordance with 
§ 79.6(d), the Secretary either— 

(1) Accepts the State’s comments; 

(2) Reaches a mutually agreeable 
solution with the State; or 

(3)(i) Provides the State with a timely 
explanation of the basis for the 
Department's decision. 


(ii) If previously requested by the 
Governor, the Secretary provides the 
explanation in writing. 

(iii) If the State has designated a State 
office or official as a single point of 
contact between the State and all 
Federal agencies, the Secretary provides 
any explanation under paragraph (a)(3) 
of this section to that office or official. 

(b) In any explanation under 
paragraph (a)(3) of this section, the 
Secretary informs the State that— 

(1) The Department will not 
implement its decision for ten days after 
the State received the explanation; or 

(2) The Secretary has reviewed the 
decision and determined that, because 
of unusual circumstances, the ten-day 
waiting period is not feasible. 


(42 U.S.C. 4231(b)) 


§ 79.8 What are the Secretary’s 
obligations in interstate situations? 

The Secretary is responsible for— 

(a) Identifying proposed Federal 
financial assistance that has an impact 
on interstate areas; 

(b) Notifying the affected States, 
including States that have not adopted a 
process under the Order; and 

(c) Except in unusual circumstances, 
providing the affected States an 
opportunity of at least 45 days to 
comment. 


(42 U.S.C. 4231(b)) 
§79.9 How may a State simplify, 


consolidate, or substitute Federally 
required State plans? 


(a) As used in this section— 
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(1) “Simplify” means that a State 
develops its own format, chooses its 
own submission date, and selects the 
planning period for a State plan. 

(2) “Consolidate” means that a State 
meets statutory and regulatory 
requirements by combining two or more 
plans into one document and that the 
State selects the format, submission 
date, and planning period for the 
consolidated plan. 

(3) “Substitute” means that a State 
uses a plan or other document that it has 
developed for its own purposes to meet 
Federal requirements. 

(b) To the extent consistent with law, 
a State may decide to try to simplify, 
consolidate, or substitute Federally 
required State plans without prior 
approval by the Secretary. 

(c) The Secretary reviews each State 
plan that a State has simplified, 
consolidated, or substituted to ensure 
that the plan meets Federal 
requirements. 


(42 U.S.C. 4231(b)) 


§79.10 [Reserved] 

The Secretary also proposes to amend 
Title 34 of the Code of Federal 
Regulations by removing §§ 75.170, 
75.171, 75.172, 75.173 and 76.105. 

PART 75—[AMENDED] 


§§ 75.170 through 75.173 [Removed] 


PART 76—[AMENDED] 
§ 76.105 [Removed] 


[FR Doc. 83-1671 Filed 1-21-83; 8:45 am] 
BILLING CODE 4000-01-M 
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DEPARTMENT OF ENERGY 
10 CFR Parts 600 and 1005 


intergovernmental Review of 
Department of Energy Programs and 
Activities and Financial Assistance 
Rules 


AGENCY: Department of Energy. 
ACTION: Notice of proposed rulemaking. 


SUMMARY: This proposed rule would 
implement Executive Order 12372, 
“Intergovernmental Review of Federal 
Programs.” It applies to Federal 
financial assistance and direct Federal 
development programs and activities of 
the Department of Energy. Executive 
Order 12372, and these proposed 
regulations, are intended to replace the 
intergovernmental consultation system 
developed under Office of Management 
and Budget (OMB) Circular A-95. They 
provide for a new, more effective 
intergovernmental consultation system. 
Under the Order, State and local elected 
officials, not the Federal Government, 
will determine what Federal programs 
and activities to review and the 
procedures by which the review will 
take place. In addition, a conforming 
amendment to 10 CFR 600.11 is 
proposed. 


DATE: Comments must be received on or 
before March 10, 1983. 

ADDRESS: Interested persons should 
submit comments to the Financial 
Assistance Policy Branch (MA-931.2), 
Procurement and Assistance 
Management Directorate, Department of 
Energy, 1000 Independence Avenue, 
SW., Washington, D.C. 20585. 

FOR FURTHER INFORMATION CONTACT: 


Thomas Reynolds, Chief, Financial 
Assistance Policy Branch (MA-931.2), 
Procurement and Assistance 
Management Directorate, Department 
of Energy, 1000 Independence Avenue 
SW., Washington, D.C. 20585, (202) 
252-8191 

Mary Ann Masterson, Office of the 
Assistant General Counsel for 
Procurement and Incentives (GC-44), 
Department of Energy, 1000 
Independence Avenue SW., 
Washington, D.C. 20585, (202) 252- 
1526. 

SUPPLEMENTARY INFORMATION: 


Background 


For many years, consultation between 
state and local officials and Federal 
agencies concerning Federal programs 
and activities has taken place through 
an elaborate regulatory and 
organizational! framework created under 
OMB Circular A-95, “Evaluation, 


Review, and Coordination of Federal 
and Federally Assisted Programs and 
Projects.” (41 FR 2052, January 13, 1976). 
The A-95 system required state and 
local governments to follow prescribed 
review procedures and to review 
specified Federal programs, regardless 
of the circumstances affecting particular 
state and local governments. The system 
also required review of Federal 
programs by state and local agencies 
without regard to the priorities of their 
elected leadership. The A-95 process 
became highly bureaucratic, 
burdensome, and costly. States and 
localities had to process too much 
paperwork, and, as a result, the impact 
of substantive comments was sometimes 
lost. A network of state and area 
clearinghouses was created to manage 
this paperwork. State and local elected 
officials found it difficult to exert 
significant influence on Federal 
decisions through this system, and 
Federal agencies found the system a 
cumbersome method of obtaining 
information about, and responding 
appropriately to state and local 
concerns. 

On July 14, 1982, President Reagan 
signed Executive Order 12372, 
“Intergovernmental Review of Federal 
Programs.” The Executive Order is 
reproduced as Attachment A to the 
OMB notice published in today’s Federal 
Register. The Order directs the 
revocation of Circular A-95, and 
provides for a new, more effective, 
intergovernmental consultation system 


that is consistent with the President's 


policies concerning Federalism and 
regulatory relief. Under the Order, states 
and localities will take the initiative for 
establishing review procedures and 
priorities. State and local elected 
officials, not the Federal Government, 
will determine, within the scope of the 
Order, what Federal programs and 
activities to review and the procedures 
by which the review will take place. 
When state and local elected officials 
bring their concerns to a Federal 
agency’s attention through this process, 
the agency will have to make efforts to 
accommodate the concerns, and, if it 
does not accommodate them, explain 
why not. This “accommodate or 
explain” provision gives greater weight 
to state and local views than Circular 
A-95 did. In addition, states will have 
the opportunity to simplify, consolidate, 
or substitute Federally required state 
plans. 

Across the whole range of Federal 
programs and activities, the Federally 
required procedures for consultation 
under Circular A-95 created a 
substantial regulatory burden. The 
Executive Order's system of 


consultation will significantly reduce 
that burden, as well as opening 
opportunities for states to reduce 
administrative burdens in Federal 
programs requiring state plans. In 
contrast to the A-95 system, which 
relied heavily on clearinghouses, 
planning organizations, and other bodies 
which are not elected by the 
jurisdictions they serve, the Order, 
consistent with the President's 
Federalism policy, emphasizes the role 


‘of elected state and local officials. 


OMB Guidance to States 


In order to assist states as they begin 
to work in implementing the Order, 
OMB on or before today wrote to each 
state concerning the establishment of an 
official state process. This letter will 
reproduced in the Federal Register in the 
next few days. This letter explains the 
role of the “single point of contact.” A 
“single point of contact” is the one office 
or official in a state that transmits the 
result of the state review and 
coordination with recommendations that 
differ from the Federal proposal to the 
Department and other Federal agencies 
and to which the Department directs 
official communications (e.g., 
explanation of nonaccommodation) to 
the state under the Order. A state may 
have as few or as many entities as it 
chooses to perform review and 
coordination and to conduct discussions 
with the Department. However, there 
should be only one point to contact to 
officially transmit recommendations for 
change to all Federal agencies under the 
Order. It is up to the state whether the 
single point of contact plays a 
substantive role with respect to the 
state’s views, or simply acts as a focal 
point for official communications. 

It is also worth emphasizing that 
states are not required to adopt an 
official state process at all. However, 
after final rules implementing the Order 
become effective (they will be published 
on or about April 30, 1983), the existing 
Federal A-95 consultation regulations 
will no longer be in effect. Other 
existing statutory consultation 
requirements are not affected by this 
proposed rule. An inventory of these 
existing requirements will be available. 

This Department and other Federal 
agencies have the basic responsibility of 
ensuring that their programs and 
activities are carried out in conformity 
with the Order's provisions. OMB will 
have general government-wide oversight 
responsibility for the implementation of 
the Order, but will not attempt to 
exercise any day-to-day, operational 
control of agency actions. Nor will OMB 
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act as forum for “appeals” of agency 
actions by non-Federal parties. 


Development of Proposed Regulations 


If the objectives of the Executive 
Order are to be met, Federal agencies 
must ensure that they deal with state 
and local elected officials in a consistent 
and understandable way. To this end, 
the Federal agencies affected by the 
Order have worked together to make 
common policy decisions and, to the 
extent feasible, to draft common 
regulatory language. The agencies 
involved chose an approach that 
minimizes the imposition of regulatory 
requirements on non-Federal parties. 
For the most part, these proposed 
regulations will spell out the 
Department's obligations and 
procedures in response to the views 
expressed by the state and local elected 
officials. A paper discussing the policy 
decisions resulting from the OMB-led 
effort was made available to the public 
(47 FR 57369, December 23, 1982). 
Following the close of the comment 
period, the agencies will again work 
together with the aim of promulgating 
final rules that are substantially 
consistent with one another. It is the 
Federal Government's intention that 
there will be no further rulemaking with 
respect to this Order. 

The Executive Order mandates the 
implementation of final regulations by 
April 30, 1983. It will not be possible to 
have an adequate comment period and 
meet this deadline if the normal 30-day 
delay between the publication date of a 
final rule and its effective date is 
observed. Consequently, the Department 
proposes to make the final rule effective 
immediately upon its publication on 
April 30. 

As a matter of style, the proposed 
rules use the present tense when 
describing the Department's obligations. 
For example, when the proposed 
regulation says that the Secretary 
“provides the State with a timely 
written explanation,” the regulation 
means that the Secretary is obligated to 
do so. ; 


Removal of Regulations Implementing 
OMB Circular A-95 


In connection with this proposed 
rulemaking, the Department is proposing 
to remove its existing regulations 
implementing former OMB Circular A- 
95. Executive Order 12372 directed OMB 
to revoke the Circular itself, and the 
OMB directive revoking the Circular told 
Federal agencies to leave their A-95 
regulations in place only until new 
regulations implementing the Order 
were promulgated on April 30, 1983. In 
order to carry out this directive, the 


Department proposes to amend 10 CFR 
600.11, which implements OMB Circular 
A-95, to state that intergovernmental 
review of the Department's grant and 
cooperative agreement transactions 
shall be conducted in accordance with 
today’s proposed rule (10 CFR 1005) 
implementing Executive Order 12372. 
Final rules carrying out this amendment 
will be published on or about April 30, 
1983, in conjunction with the 
Department's final rule implementing 
Executive Order 12372. 


Executive Orders 12291 and 12372, 
Regulatory Flexibility Act and 
Paperwork Reduction Act 


The Department has determined that 
this is not a major rule under Executive 
Order 12291. The Office of Management 
and Budget has approved the proposed 
rule pursuant to Section 5(a) of 
Executive Order 12372. The proposed 
rule would simplify consultation with 
the Department and allow state and 
local governments to establish cost- 
effective consultation procedures. For 


_ this reason, the Department believes 


that any economic impacts will not be 
significant, in any case. Consequently, 
the Department certifies, under the 
Regulatory Flexibility Act, that this rule 
would not have a substantial economic 
impact on a significant number of small 
entities. This proposed rule is not 
subject to section 3504(h) of the 
Paperwork Reduction Act, since it 
would not require the collection or 
retention of information. 


Public Hearing 


The Department has concluded that 
this proposed rule does not involve a 
substantial issue of fact or law and that 
the proposed rule should not have a 
substantial impact on the nation’s 
economy or large numbers of individuals 
or businesses. Therefore, pursuant to 
Pub. L. 95-91, the DOE Organization 
Act, the Department does not plan to 
hold a public hearing on this proposed 
rule. Interested persons are invited to 
participate in this rulemaking by 
submitting in writing, data, views, or 
arguments with respect to the proposals 
set forth in this notice. 


Section-by-Section Analysis 


Section 1005.1 What is the purpose of 
these regulations? 


This section briefly states the purpose 
of the regulations, which is to implement 
Executive Order 12372 and foster an 
improved system of intergovernmental 
consultation. Paragraph (c) states the 
important point that the Order, and 
these regulations, are intended only to 
improve the Department's internal 
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management of its consultation with 
state and local governments. Neither the 
Order not these regulations are intended 
to create any right of judicial review of 
the Department's action. For example, it 
is not intended that a state or local 
government would have the right to sue 
the Department because the Department 
failed to explain a nonaccommodation 
of a state recommendation. 


Section 1005.2 What definitions apply 
to these regulations? 


This section defines several terms 
used frequently in the proposed rule. 
“Department” means the Department of 
Energy. “Order” means Executive Order 
12372. “Secretary means the Secretary 
of Energy or an official or employee of 
the Department acting under a 
delegation of authority from the 
Secretary. This does not mean that there 
must be a new, specific, formal 
delegation pertaining to Executive Order 
12372, Any official who has existing 
authority to act concerning a program or 
activity under a delegation could act 
under the Order concerning that 
program or activity. “State” means any 
of the 50 states, the District of Columbia, 
the Commonwealth of Puerto Rico, the 
Commonwealth of the Northern Mariana 
Islands, the U.S. Virgin Islands, Guam, 
American Samoa, or the Trust Territory 
of the Pacific Islands. The definition of 
“state” means that the District of 
Columbia, Puerto rico, and the other 
jurisdictions mentioned may create an 
official consultation process and consult 
with Federal agencies on the same basis 
as the 50 states. 

In addition to these definitions, three 
other terms—simplify, consolidate and 
substitute—are defined in § 1005.9, State 
Plans. Several other terms appearing in 
the Order are not defined in this section, 
but are used in the regulation in a way 
that makes their operational meaning 
clear (e.g., accommodate and explain in 
§ 1005.7). 


Section 1005.3 What programs and 
activities of the Department are subject 
to these regulations? 


Paragraph (a) provides that the 
Department will publish a Federal 
Register notice, in conjunction with the 
publication of its final Executive Order 
12372 rule, listing the programs and 
activities that are subject to the Order. 
Updated lists will be published when 
necessary in order to let states know 
which of the Department's programs and 
activities they may choose to cover. 

The attachment to this preamble 
contains a list of those programs and 
activities that the Department proposes 
to exclude from coverage under the 
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Order. The reason for each proposed 
exclusion is also listed. The Department 
seeks comments on the proposed 
exclusions. After promulgation of the 
final rules, if the Department wants to 
exclude new or additional programs or 
activities from coverage under the 
Order, it will publish a Federal Register 
notice requesting comment on the 
proposed exclusion. 

At this time, states should assume 
that all of the Department's other 
Federal financial assistance and direct 
Federal development programs will be 
subject to the Order. Of course, 
activities and programs that clearly are 
neither Federal financial assistance nor 
direct Federal development (e.g., 
operating funds for government-owned, 
contractor-operated facilities, 
procurement by the Department) are not 
subject to the Order. Also, the Order 
and these regulations do not apply to 
proposed regulations, legislation, budget 
formulation, or classified programs or 
activities where formal consultation 
would endanger national security. 

Even if a program or activity is 
excluded from the consultation system 
established by the Order, state and local 
officials would still have an opportunity 
to have their views considered by the 
Department. Indeed, statutory 
requirements for consultation, such as 
section 401{b) of the Intergovernmental 
Cooperation Act of 1968 (42 USC 
4231(b)), require Federal agencies to 
consider the views of state and local 
governments. Many of the Department's 
program statutes have their own 
consultation requirements, and the 
Department will, of course, comply with 
all existing or future statutory 
requirements of this kind. However, the 
Department is not obligated to follow 
the provisions of the Order and these 
regulations with respect to excluded 
programs and activities. If at any time a 
state believes that any official of the 
Department has not made appropriate 
use of the official state process, the state 
is invited to raise its concerns directly 
with the Secretary. 

In addition to the programs and 
activities proposed in the attachment to 
this preamble for exclusion, proposed 
§ 1005.3(b) establishes a class exclusion 
for the Department's financial 
assistance transactions with other than 
state and local governments. The class 
exclusion affects the Department's 
financial assistance activities in two 
ways. 

First, for certain Departmental 
financial assistance programs, state and 
local governments are precluded from 
eligibility by Federal statute or 
regulation (e.g., Loans for Bid or 
Proposal Preparation by Minority 


Business Enterprises). Generally, state 
and local governments neither provide 
non-Federal funds for, nor are directly 
affected by, such programs. As a result, 
the Department proposes in the 
attachment to this preamble to exclude 
such programs from coverge under the 
proposed regulations. Occasionally 
however, Departmental financial 
assistance to a non-governmental entity 
may directly affect a state or local 
government (e.g., major energy 
development project necessitating the 
preparation of an environmental impact 
statement). Paragraph (b) thus provides 
that the Department, in such infrequent 
cases, will identify such projects in the 
Federal Register listing of programs and 
activities subject to the regulations. 
Second, in other Departmental 
financial assistance programs, state and 
local governments are eligible to 
compete with non-governmental entities 
(e.g., non-profit organizations, colleges 
and universities) for discretionary 
financial assistance awards. In these 
cases, the Department is concerned that 
any opportunity for a state to comment 
on the application of a competing non- 
governmental entity (see proposed 
§ 1005.6) could provide, at a minimum, 
an appearance of an unfair competitive 
practice. The Department is committed 
to maintaining the highest standards of 
impartiality and integrity in the award 
of public funds. Thus, the Department 
proposes to exclude financial assistance 
transactions with non-governmental 
entities for those programs under which 
both governmental and non- 
governmental entities are eligible 
recipients. The proposed regulations 
would apply, however, to financial 
assistance transactions with state and 
local governments under such programs. 
In this context, a governmental entity is 
any state, independent state 
organization, board, or commission; 
general purpose local government; 
special purpose local or regional 
government; council of governments; or 
non-profit organization established by 
state law or local ordinance exclusively 
to provide a governmental service and 
the substantial portion of the funding for 
which is federal. State and local colleges 
and universities are considered non- 
governmental entities for this purpose. 
The class exclusion for non- 
governmental entities is not proposed to 
apply to the Department's direct 
development activities since it is the 
nature of the project not the 
organizational-type of any involved 
entity which should determine the 
coverage for direct development. 
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Section 1005.4 What are the 
Secretary's general responsibilities 
under the Order? 


This section incorporates the most 
important portions of Executive Order 
12372 into the Department's regulation, 
emphasizing the Department's 
obligations under the Order. The 
mechanisms by which the Department 
will carry out many of these general 
obligations are developed further in 
other sections of the rule. For example, 
paragraph (b)(4) of this section is further 
elaborated in § 1005.9, concerning state 
plans. 

Paragraph (b)(2) means the 
Department is obligated to make efforts 
to ensure that information on proposed 
actions or decisions of the Department 
is available to the states in sufficient 
time to be able to exert meaningful 
influence on the Department's course of 
action. For example, the Department 
would endeavor to make sure that the 
state learned of assistance 
announcements including decision 
criteria, proposed Federal development 
project decisions, and so forth, in time to 
make a meaningful response. 


Section 1005.5 What procedures apply 
to a state’s choice of programs under the 
Order? 


States may choose to consult with the 
Department under the Order concerning 
any of the Department’s programs and 
activities that the department identifies 
by Federal Register notice as subject to 
the Order. However, these regulations 
do not require states to consult with the 
Department concerning any particular 
program or activity. This is an important 
distinction between the Order's policy 
system and the system established 
under Circular A-95, which gave states 
no discretion concerning program 
selection. Under the Order, states may 
choose whether to use the consultation 
system with respect any particular 
program or activity. This gives states 
increased flexibility to determine how 
best to allocate their resources. For 
example, many programs have existing 
statutory consultation systems. If a state 
decides that an existing consultation 
system is adequate, the state might 
choose not to cover the program under 
its E.O. 12372 process, thereby avoiding 
duplication and saving resources for use 
on other programs. A state also might 
want to decline to cover a program 
which has only minor effects on the 
state and its people. 

The Department emphasizes that the 
choice of whether to cover a particular 
program or activity listed in the 
Department's Federal Register notice is 
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entirely up to each state. While the 
Department will be happy to discuss 
with states the most effective ways of 
carrying out consultation concerning its 
programs and activities, the Department 
will not attempt to constrain the state’s 
discretion with respect to program 
selection. 

Paragraph (a) of this section sets out a 
purely administrative requirement 
pertaining to program selection. The 
state must notify the Secretary of the 
programs and activities it chooses to 
cover. When it first establishes its 
official process, the state can meet this 
requirement by sending to OMB, along 
with other information required to 
establish the process, a list of the 
Federal programs and activities it 
wishes to cover. OMB will inform each 
Federal agency of the programs and 
activities of each that the state has 
chosen to cover. Subsequently, the state 
should send all program coverage 
information (additions, deletions, other 
changes) directly to the Department. 
This information will enable the 
Department's personnel who work on a 
particular program or activity to know 
which states they must consult with 
under the provisions of the Order. 

Paragraph (b) provides that, once a 
state has established a process and 
made its program selections known to 
the Department, the Department will use 
the state’s process concerning the 
programs and activities selected by the 
state as soon as feasible. While the 
Department will make every effort to 
use the state's process, there may be 
situations, on individual programs or 
projects, where the Department may not 
be able to do so for a time. The 
Department will make determinations 
concerning when to begin using the 
state's official process on a case-by-case 
basis and will let the state know when it 
will start to use the state process. 

Paragraph (c) provides that the 
Department may establish deadlines for 
changes by states in the program 
selection choices. A state may add or 
delete a program or activity from those 
it wishes to cover under the Order at 
any time. However, in order for 
meaningful consultation to occur under 
the Order, the Department may need a 
certain amount of “lead time” before it 
can adapt its procedures to the changed 
circumstances. For this reason, the 
Department may find it necessary to 
establish deadlines for program 
selection changes. These deadlines 
would simply be notifications to the 
state that, if they wished to have 
consultation under the Order begin with 
respect to a particular program on a 
given date, they would have to inform 


the Department of their program 
selection change a certain time (e.g., 30 
days, 45 days) prior to that date. 


Section 1005.6 How does the Secretary 
give states an opportunity to comment 
on proposed Federal financial 
assistance and direct Federal 
development? 


Paragraph (a) points out that the 
Order would apply not only to 
comments prepared pursuant to the 
official state process, but also the 
comments formulated by local elected 
officials to whom the state’s 
consultation role has been delegated in 
specific instances. Section 3(a) of the 
Order permits states to delegate, to local 
elected officials in specific instances the 
review, coordination, and 
communication with Federal agencies 
that normally take place under the state 
process. This means that states may 
chose not only which programs and 
activities to cover but also who within 
the state has the opportunity to carry 
out the consultation. States have 
complete discretion concerning 
delegation of their consultation role. 

For example, a state could delegate to 
a mayor the state’s consultation role 
with respect to a project occurring in his 
or her city. The state could delegate all 
consultation under a particular program 
to officials of the local governments 
whose jurisdictions are affected by 
products under the program. The state 
could delegate its consultation role for a 
particular program to local elected 
officials in cities above 250,000 
population but not to local officials in 
smaller jurisdictions, or vice versa. In 
any case, of delegation, the local official 
to whom the state’s consultation role is 
delegated acts on behalf of the official 
state process with respect to the 
Department. For example, the 
Department's efforts to accommodate 
the concerns expressed by the local 
official will be pursued directly with the 
official, not with the state itself. 

The local official to whom the state’s 
consultation role had been delegated 
would not send his or her comment 
directly to the Department. Rather, the 
official would send the comment to the 
Department through the state single 
point of contact. The Department would 
work with the local official in attempting 
to reach an accommodation, but, if 
efforts at accommodation were 
unsuccessful, the Department would 
explain the nonaccommodation to the 
single point of contact. Routing the 
delegated comment through the state 
single point of contact would alert the 
Department to the fact that the local 
official's comments should be dealt with 
under the provisions of the Order and 
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make unnecessary a separate 
communication from the state to the 
Department informing the Department 
that the comment was an official 
comment of the state. 

It is difficult to specify, in advance, 
the precise time frames that will 
implement the Order's notification 
requirement for the Department's widely 
varied program and activities. However, 
paragraph (b) states that, as a general 
rule, states choosing to cover a 
particular program or activity will have 
at least 30 days (45 days in the case of 
interstate situations) to comment on 
proposed Federal financial assistance or 
direct Federal development before the 
Department commits itself to a given 
course of action. The Department, on a 
case-by-case basis, may allow a shorter 
period for comment if unusual 
circumstances make the shorter period 
necessary. Among the kinds of unusual 
circumstances that might necessitate a 
shorter comment period are an 
emergency, the necessity to make a 
grant or cooperative agreement decision 
before the expiration of an 
appropriation, or a statutory deadline. 

In order to meet the Order's objective 
of ensuring states a meaningful 
opportunity to influence decisions by the 
Department, the Department may need 
to establish deadlines or time frames for 
comment on particular actions or types 
of actions. Consequently, as provided in 
paragraph (c), the Department may 
define, for its varying programs and 
activities, the length of comment periods 
and the starting points from which 
comment periods would begin to run. 
States and localities would still have at 
least 30 days to comment (45 days in 
interstate situations), except under 
unusual circumstances. For example, 
time frames may differ among different 
types of programs (e.g., one-year grants, 
multi-year grants, direct development 
projects), for different stages of the 
same program (e.g., first application, 
renewal), or at different times (e.g., end 
of fiscal year). 

In some of the Department's programs, 
a basic decision to go forward with a 
project.may be the key decision that 
determines a subsequent course of 
action by the Department. Once the 
initial decision is made, the Department 
has little discretion with respect to the 
subsequent decisions. The Department 
could inform states of the key decision 
points on which their comments are 
essential if the states are to have a 
meaningful role in influencing the 
Department's decision. 

In most financial assistance programs, 
an organization applies to the 
Department for a grant or otherwise 
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seeks Departmental approval for 
financial assistance to be provided. In 
order to receive notification of 
applications for financial assistance 
from the Department, the state should 
work with applicant organizations to 
ensure that applications are provided to 
the state in a timely manner. If it 
becomes necessary, the Department 
may establish requirements for 
applicants to submit copies of their 
applications to the state. 

In order to ensure timely completion 
of Federal decisionmaking, the 
Department may require states to 
complete their reviews of applications 
and to submit their comments to the 
Secretary by a particular date. The 
intent of this provision is to prevent 
undue delays in Federal decisions 
affecting the state. A similar provision, 
in paragraph (c)(3), permits the 
Secretary to establish deadlines for 
state review of the Department's direct 
development activities. 

Paragraph (d) makes an important 
point with respect to the way that 
communications between states and the 
Department would work. Under the 
Order, a state may organize the 
mechanics of its consultation process 
any way it chooses. However, in order 
to ensure that communications between 
the Department and the official state 
process flow efficiently, the Department 
strongly encourages states to establish a 
“single point of contact” for state 
communications with Federal agencies. 
States would identify this single point of 
contact in their initial submission to 
OMB. Channeling communications from 
the states to Federal agencies and from 
agencies back to the states through a 
single point has obvious benefits from 
the point of view of administrative 
simplicity. In addition, it will enable the 
Department to know which 
communications to treat as official 
under the provisions of the Order. The 
Department needs a means of separating 
the letters from state and local elected 
officials to which it will respond through 
normal correspondence channels from 
those letters to which it must respond 
under the provisions of the Order. 
State’s use of a single point of contact 
will permit the Department to make this 
necessary administrative distinction. 

In the absence of a state process or 
single point of contact, or with respect 
to a program that a state has not 
selected for coverage, the Department 
will work with the state in its normal 
manner, consistent with existing legal 
requirements. The provisions of the 
Order and these regulations will not 
apply, however. 

The proposed regulation would not 
impose any constraints on the content of 


comments that states send to the 
Department. However, the Department 
would strongly encourage commenters 
under the Order to follow three policies 
which are important for the efficient 
operation of the Order's consultation 
system. 

First, comments should address 
statutes, regulations and other 
requirements governing a specific 
program or decision. Often, the 
Department is required by statute to 
make a decision based on certain 
statutorily established factors. In other 
cases, the Department, through 
regulation or guidance, has established 
decisionmaking criteria for various 
actions. It is unlikely that the 
Department would be able to 
accomodate concerns that do not 
address these requirements and 
standards, or which are not relevant to 
the decisionmaking process. In order to 
have meaningful influence on the 
Department's decisions, comments must 
be relevant to the factors, on which the 
Department is required to base its 
decisions. For example, if a 
Department's standards call for a 
decision to be made at a certain stage 
only on the technical merits of financial 
assistance proposals, before 
consideration is given to costs, the 
Department could not accommodate a 
state comment addressing costs during 
the technical review. 

Second, states can assist the 
Department's implementation of the 
Order by clearly specifying the 
magnitude of the state’s concerns. Often, 
it may be difficult for the Department to 
tell whether a state is firmly 
recommending a given course of action, 
has a mild preference for or reservation 
about the action, or is simply seeking 
clarification of the Department's 
position. For example, if a state wants 
the Department to recognize the state’s 
priorities, accept only a modified 
financial assistance application, or deny 
a financial assistance application, it 
would be very helpful if the state 
identified its position as clearly as 
possible. The Order directs Federal 
agencies to make efforts to accomodate 
state concerns. The Department's ability 
to do so successfully is dependent, to a 
significant degree, on the clear 
articulation of concerns by the states. 

Third, the Department may not be ina 
good position to accomodate state and 
local concerns unless the state speaks 
with one voice in its comments. The 
Department recognizes that different 
state and local officials and agencies 
often will not always agree among 
themselves concerning the course of 
action the Department should follow. 
The single point of contact should 
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reconcile conflicting views before 
transmissicn to avoid the Department 
having to seek clarification concerning 
which set of views the state wants the 
Department to accommodate. The 
process will work much better if the 
Department receives a single set of 
comments. 


Section 1005.7 How does the Secretary 
make efforts to accommodate state and 
local concerns? 


Paragraph (a) provides that when a 
state comments to the Department under 
the Order, the Department has three 
choices. The Department can accept the 
state’s comments (i.e., do as the state 
recommends). Second, it can reach a 
mutually agreeable solution with the 
state. This solution can differ from the 
original state position on the matter. 
Third, if the Department cannot accept 
the state’s comments or reach a 
mutually agreeable solution, the 
Department is obligated to give the state 
a timely, simple explanation of the 
Department's reasons for not doing so. 
While the Department is not required to 
accept the state’s comments or to begin 
discussion towards another solution, the 
Department does have an obligation to 
provide a simple explanation of its 
decision. 

Normally, the explanation could take 
any form which adequately 
communicates the Department's reasons 
for its decision to the state. A telephone 
call, a meeting, or letter would perform 
this function. The Department has the 
discretion to choose the most 
appropriate mode of communicating the 
explanation in each case. The 
explanation is made by a designee of 
the Secretary. 

There is one exception to the 
Department's discretion to choose the 
mode of communicating the explanation. 
As paragraph (a)(3)(ii) provides, the 
Governor of the state may request, in 
advance of the time the explanation is 
made or after it is communicated to the 
single point of contact, that an 
explanation of nonaccommodation be 
made in writing. When it receives such a 
request from a Governor, the 
Department's explanation will be in a 
letter. 

Paragraph (a)(3)(iii) spells out the role 
of the single point of contact in receiving 
explanations from the Department. The 
Department will direct all such 
explanations to the single point of 
contact in each state that has one. This 
is true even where accommodation 
discussions have occurred between the 
Department and another party in the 
state. 
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Paragraph (b) concerns safeguards to 
ensure that the interests of states are 
protected in nonaccommodation 
situations. Paragraph (b}(1) provides 
that the nonaccommodation explanation 
will state that the Department will not 
implement its decision until ten days 
after the singie point of contact receives 
the explanation, excepi as provided in 
paragraph (b)(2). This waiting period is 
intended to permit states to respond to 
the Department in cases of 
nonaccommodation before the 
Department has awarded a grant or 
cooperative agreement, begun 
construction of a facility, or otherwise 
irrevocably carried out the decision. In a 
case in which the Department has 
provided a verbal explanation of a 
decision to the single point of contact, 
and the Governor subsequently has 
requested a written explanation, the ten 
day period will start to run from the date 
of the original explanation to the single 
point of contact. 

Paragraph (b)(2) recognizes that there 
will be some situations in which the 
Department cannot observe the ten-day 
waiting period. These unusual 
circumstances could include, for 
example, a statutory deadline, 
emergency, or end of a fiscal year 
situation that may make it infeasible for 
the Department to wait ten days before 
implementing its decision. In a situation 
where the Department cannot observe 
the waiting period, the Secretary will 
review the decision before the 
nonaccommodation explanation is made 
and before the Department implements 
the decision. The nonaccommodation 
explanation will include the 
Department's reasons for determining 
that the ten-day waiting period is not 
feasible. 


Section 1005.6 What are the Secretary's 
obligations in interstate situations? 


In some cases, action taken by the 
Department in Federal financial 
assistance and direct Federal 
development programs may have an 
impact on interstate areas. In these 
situations, the Department has certain 
additional obligations. First, the 
Department must identify its direct. 
Federal development or Federal 
financial assistance actions or decisions 
that may affect interstate areas. Having 
done so, the Department must, as 
provided in paragraph (b), notify the 
potentially affected states, whether or 
not they have established an official 
state process under the Order. Except in 
unusual circumstances (e.g., 
emergencies, financial assistance 
awards at the end of the fiscal year), the 
Department must provide the affected 
states an opportunity for comment of at 


least 45 days before the Department 
commits itself to a course of action. The 
increase in the minimum comment 
period from 30 to 45 days in interstate 
situations allows extra time for states to 
coordinate among themselves before 
providing views to the Department. 

The Department cannot require states 
to coordinate with each other on 
proposed Federal financial assistance or 
direct Federal development having an 
impact on an interstate area. However, 
the Department strongly encourages 
each affected state to share its 
comments with and obtain the views of 
other affected states, using the other 
state’s single point of contact, if there is 
one, or an appropriate state official if 
there is not a single point of contact. The 
Department encourages states to 
reconcile differences where they exist, 
so that the states provide the 
Department with a unified position. If 
the affected states provide the 
Department with conflicting 
recommendations, the Department will, 
with respect to states that have 
established a process under the Order, 
accommodate recommendations to the 
extent possible and explain its 
nonaccommodations of other points of 
view as provided in § 1005.7. 


Section 1005.9 How may a state 
simplify, consolidate or substitute 
Federally required state plans? 


This section, which applies only to the 
Department's financial assistance 
programs, carries out section 2(d) of the 
Order, which directs Federal agencies to 
“allow” states to consolidate or simplify 
plans and to “encourage” states to 
substitute their own plans for Federally 
required state plans. 

Paragraph (a) defines three terms used 
in this section. For a state to “simplify” 
a plan means that a siate can develop 
its own format, choose its own 
submission date, and select the planning 
period covered by the plan. 
“Consolidate” means that the state can 
meet statutory and regulatory 
requirements by combining two or more 
plans into one document. The state can 
also select the format, submission date, 
and planning period for a consolidated 
plan. “Substitute” means that a state 
can use a plan or other document that is 
developed for its own purposes to meet 
Federal requirements in place of a plan 
mandated by the Department. State 
plans required by the Department that 
are eligible for modification {i.e., 
simplification, consolidation, or 
substitution) under the order will be 
listed by the Department in an OMB 
notice published in today’s Federal 
Register. The Department is willing to 
consider other plans for eligibility for 
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modification (i.e., simplification, 
consolidation, or substitution) under this 
section. 

For purposes of state plan 
modifications, it is necessary to draw a 
distinction between the state’s decision 
concerning which plans it wants to try 
to modify and the Department's decision 
concerning whether the accept modified 
plans. Paragraph (b) deals with the first 
of these issues. A state may decide to 
try to simplify, consolidate or substitute 
state plans without prior approval by 
the Department. The state’s discretion in 
this respect is complete. 

Paragraph (c) points out that the 
Department will review the content of 
state proposals to simplify, consolidate, 
or substitute state plans to ensure that 
they meet all applicable Federal 
requirements. Under this provision, the 
Department could disapprove the 
content of a modified plan on the basis 
of legal insufficiency. If the Department 
disapproves a state plan, the state may 
have recourse to any existing appeal 
process of the Department applicable to 
the program in question. However, the 
Department does not propose any 
special appeal process for situations in 
which the Department does not accept a 
modified plan. 

This paragraph is not intended to give 
the Department any new authority it 
does not already have to review or 
disapprove state plans. For example, if a 
statute limits the grounds on which the 
Department may disapprove a State plan 
submission, this paragraph is not 
intended to expand those limits. The 
paragraph does emphasize, however, 
that these regulations do not impair the 
Department's existing authority to 
review and, if necessary, disapprove 
state plans. This section also does not 
affect any existing statutory or 
regulatory requirements (e.g., 
submission dates, planning periods, or 
formats of state plans). The Department 
intends to review and as appropriate, 
make modifications in regulatory 
requirements without a statutory basis 
to allow more state flexibility. 

The Department's ability to review 
state plans is important not only for the 
Department's ability to administer its 
programs effectively but also to prevent 
states from inadvertently causing delays 
in Departmental funding decisions. In 
many financial assistance programs, 
required program standards must be met 
through a state plan before Federal 
funds are awarded. The Department 
may not be in a position to award funds, 
if a plan does not meet legal 
requirements. 

The Department encourages states 
who wish to simplify, consolidate or 
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substitute state plans to inform the 
Department well in advance of their 
intentions. Early discussions between 
state officials and the Department 
regarding proposed modifications of 
plans will help to avoid later problems, 
including unexpected delays or 
disapprovals of medifications. The 
Department is very willing to work 
closely with state officials on plan 
modifications and, where feasible, will 
provide technical assistance or advice in 
plan modification efforts. 


Section 1005.10 May the Secretary 
waive any provision of these 
regulations? 


This section allows the Secretary to 
waive any provision in these regulations 
in an emergency. The Department 
expects to use this provision sparingly, 
since the Department's policy is to carry 
out the Order as fully as it can. 


List of Subject in 10 CFR Part 1005 


Intergovernmental relations. 


Issued at Washington, D.C., January 17, 
1983. 
Donald Paul Hodel, 


Secretary of Energy. 


Attachment—List of Proposed 
Department of Energy Programs 
Excluded From Coverage 


The Department proposes to exclude 
from coverage under Executive Order 
12372 and this regulation the following 
programs and activities. The reasons for 
these exclusions are that state and local 
governments neither provide the non- 
Federal funds for, nor are directly 
affected by, these programs and 
activities. 

The Department's research, 
development and demonstration 
programs and activities are proposed for 
exclusion from coverage under the 
Executive Order and this regulation 
except when such programs or activities 
(1) have a unique geographic focus and 
are directly relevant to the 
governmental responsibilities of a state 
or local government within that 
geographic area; (2) necessitate the 
preparation of an Environmental Impact 
Statment under NEPA; or (3) are to be 
initiated at a particular site or location 
and require unusual measures to limit 
the possibility of adverse exposure or 
hazard to the general public. These 
programs include: 

1. Electric and Hybrid Vehicle 
Research Development, Demonstration 
and Production Loan Guarantees, Pub. L. 
94-413, as amended, 15 U.S.C. 2501; 
CFDA 81.060. 

2. Energy-Related Inventions, Pub. L. 
93-577, 42 U.S.C. 5913; CFDA 81.036. 


3. Basic Energy Sciences, High 
Energy/Nuclear Physics, Fusion Energy, 
Health and Environmental Research, 
Program Analysis and Field Operations 
Management, Pub. L. 83-703, 42 U.S.C. 
2051; Pub. L. 93-438, 42 U.S.C. 5812; 
CFDA 81.049. 

Programs which involve direct 
financial assistance between the 
Department and a non-governmental 
entity are proposed for exclusion from 
coverage under the Executive Order and 
this regulation. These include: 

1. Coal Loan Guarantee Program, Pub. 
L. 94-163, as amended, CFDA 81.056. 

2. Loans for Bid or Proposal 
Preparation by Minority Business 
Enterprises, Pub. L. 95-619, 42 U.S.C. 
7141(e); CFDA 81.063. 

3. Small Business Innovation Research 
Program, Pub. L. 97-219. 

1. For the reasons set out in the 
Preamble, the Department of Energy 
proposes to amend Title 10, Code of 
Federal Regulations, by adding a new 
Part 1005, to read as follows: 


PART 1005—INTERGOVERNMENTAL 
REVIEW OF DEPARTMENT OF 
ENERGY PROGRAMS AND ACTIVITIES 


Sec 

1005.1 What is the purpose of these 
regulations? 

1005.2 What definitions apply to these 
regulations? 

1005.3 What programs and activities of the 
Department are subject to these 
regulations? 

1005.4 What are the Secretary's general 
responsibilities under the Order? 

1005.5 What procedures apply to a state's 
choice of programs under the Order? 

1005.6 How does the Secretary give states 
an opportunity to comment on proposed 
Federal financial assistance and direct 
Federal development? Select Committee 

1005.7 How does the Secretary make efforts 
to accommodate state and local 
concerns? 

1005.8 What are the Secretary's obligations 
in interstate situations? 

1005.9 How may a state simplify, 
consolidate, or substitute Federally 
required State plans? 

1005.10 May the Secretary waive any 
provision of these regulations? 

Authority: Executive Order 12372 (47 FR 

30959, July 16, 1982); Section 401(b) of 

Intergovernmental Cooperation Act of 1968 

(42 U.S.C. 4231(b)). 


§ 1005.1 What is the purpose of these 
regulations? 

(a) The regulations in this part 
implement Executive Order 12372, 
issued July 14, 1982 and titled 
“Intergovernmental Review of Federal 
Programs.” 

(b) Executive Order 12372 is intended 
to foster an intergovernmental 
partnership and a strengthened 


Federal Register / Vol. 48, No. 16 / Monday, January 24, 1983 / Proposed Rules 


federalism by relying on state and local 
processes for the state and local 
government coordination and review of 
proposed Federal financial assistance 
and direct federal development. 

(c) The Order and these regulations 
are intended only to improve the 
internal management of the Department. 
Neither the Order nor these regulations 
are intended to create any right or 
benefit enforceable at law by a party 
against the Department or its officers. 


§ 1005.2 What definitions apply to these 
regulations? 

As used in this part: 

“Department” means the U.S. 
Department of Energy. 

“Order” means Executive Order 
12372, issued July 14, 1982 and titled 
“Intergovernmental Review of Federal 
Programs.” 

“Secretary” means the Secretary of 
the U.S. Department of Energy or an 
official or employee of the Department 
acting for the Secretary under a 
delegation of authority. 

“State” means any of the 50 states, the 
District of Columbia, the 
Commonwealth of Puerto Rico, the 
Commonwealth of Northern Mariana 
Islands, Guam, American Samoa, the 
U.S. Virgin Islands or the Trust Territory 
of the Pacific-Islands. 


§ 1005.3 What programs and activities of 
the Department are subject to these 
regulations? 

(a) The Secretary publishes in the 
Federal Register a list of the 
Department's programs and activities 
that are subject to the Order and these 
regulation’. 

(b) Unless otherwise stated in the 
Federal Register listing identified in 
paragraph (a) of this section, these 
regulations do not apply to the 
Department's financial assistance 
transactions with other than state and 
local governments. 


§ 1005.4 What are the Secretary’s general 
responsibilities under the Order? 


(a) The Secretary provides 
opportunities for consultation by elected 
officials of those state and local 
governments that would provide the 
non-Federal funds for, or that would be 
directly affected by, proposed Federal 
financial assistance from, or direct 
Federal development by, the 
Department. 

(b) If a state adopts a process under 
the Order to review and coordinate 
proposed Federal financial assistance 
and direct Federal development, the 
Secretary, to the extent permitted by 
law: 
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(1) Uses the state process to 
determine official views of state and 
local elected officials; 

(2) Communicates with state and local 
elected officials as early in a program 
planning cycle as is reasonably feasible 
to explain specific plans and actions; 

(3) Makes efforts to accommodate 
state and local elected officials’ 
concerns with proposed Federal 
financial assistance and direct Federal 
development that are communicated 
through the state process; 

(4) Allows the states to simplify and 
consolidate existing Federally required 
state plan submissions; 

(5) Where state planning and 
budgeting systems are sufficient and 
where permitted by law, encourages the 
substitution of state plans for Federally 
required state plans; 

(6) Seeks the coordination of views of 
affected state and local elected officials 
in one state with those of another state 
when proposed Federal financial 
assistance or direct Federal 
development has an impact on interstate 
metropolitan urban centers or other 
interstate areas; and 

(7) Supports state and local 
governments by discouraging the 
reauthorization or creation of any 
planning organization which is 
Federally-funded, which has a 
Federally-prescribed membership, 
which is established for a limited 
purpose, and which is not adequately 
representative of, or accountable to, 
state or local elected officials. 


§ 1005.5 What procedures apply toa 
state’s choice of programs under the 
Order? 

(a) Each state that adopts a process 
under the Order notifies the Secretary of 
the Department's programs that the state 
chooses to cover under the Order. 

(b) The Secretary uses a state’s 
process under the Order as soon as 
feasible, depending on individual 
programs and projects, after the state 
notifies the Secretary of its program 
choices. 

(c) States may change their program 
choices under the Order at any time. 
The Secretary may establish deadlines 
by which state are required to inform 
the Secretary of changes in their 
program choices. 


§ 1005.6 How does the Secretary give 
states an opportunity to comment on 
proposed Federal financial! assistance and 
direct Federal development? 

(a) This section applies to all 
comments from a state pursuant to an 
official process it has established under 
the Order, including comments where 
the state has delegated to local elected 


officials the review, coordination, and 
communication with the Department. 

(b) Except in unusual circumstances, 
the Secretary gives states at least 30 
days to comment on any proposed 
Federal financial assistance or direct 
Federal development (see § 1005.8 for 
comment periods pertaining to interstate 
situations). 

(c) Subject to paragraph (b) of this 
section, the Secretary may establish 
deadlines for: 

(1) Applicants to submit copies of 
their applications to the states; and 

(2) States to complete their review of 
applications under a financial 
assistance program and to submit their 
comments to the Department. 

(3) States to complete their review of 
proposed direct Federal development 
and to submit their comments to the 
Department. 

(d) The Secretary responds as 
provided in the Order to all comments 
from a state that are provided through a 
state office or official that acts as a 
single point of contact under the Order 
between the state and all Federal 
agencies. 


§ 1005.7 How does the Secretary make 
efforts to accommodate state and local 
concerns? 

(a) If a state provides comments to the 
Department in accordance with 
§ 1005.6(d), the Secretary: 

(1) Accepts the state’s comments; 

(2) Reaches a mutually agreeable 
solution with the state; or 

(3) (i) Provides the state with a timely 
explanation of the basis for the 
Department's decision. 

(ii) If requested by the Governor, the 
Secretary provides the explanation in 
writing. 

(iii) The Secretary provides any 
explanation under paragraph (a)(3) of 
this section to the state office or official 
designated as a single point of contact 
between the State and all Federal 
agencies. 

(b) In any explanation under 
paragraph (a)(3) of this section, the 
Secretary informs the state that: 

(1) The Department will not 
implement its decision for ten days after 
the state receives the explanation; or 

(2) The Secretary has reviewed the 
decision and determined that, because 
of unusual circumstances, the ten-day 
waiting period is not feasible. 


§ 1005.8 What are the Secretary’s 
obligations in interstate situations? 

The Secretary is responsible for: 

(a) Identifying proposed Federal 
financial assistance and direct Federal 
development that has an impact on 
interstate areas; 
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(b) Notifying the affected states, 
including states that have not adopted a 
process under the Order; and 

(c) Except in unusual circumstances, 
providing the affected states an 
opportunity of at least 45 days for 
comment. 


§ 1005.9 How may a state simplify, 
consolidate, or substitute Federally 
required State plans? 

(a) As used in this section: 

(1) “Simplify” means that a state can 
develop its own format, choose its own 
submission date, and select the planning 
period for a state plan; 

(2) “Consolidate” means that a state 
can meet statutory and regulatory 
requirements by combining two or more 
plans into one document and that the 
state can select the format, submission 
date, and planning period for the 
consolidated plan; and 

(3) “Substitute” means that a state can 
use a plan or other document that it has 
developed for its own purposes to meet 
Federal requirements. 

(b) If not inconsistent with law, a 
state may decide to try to simplify, 
consolidate, or substitute Federally 
required state plans without prior 
approval by the Secretary. 

(c) The Secretary reviews each state 
plan that a state has simplified 
consolidated or substituted and accepts 
the plan only if it meets Federal 
requirements. 


§ 1005.10 May the Secretary waive any 
provision of these regulations? 


In an emergency, the Secretary may 
waive any provision of these 
regulations. 


PART 600—FINANCIAL ASSISTANCE 
RULES 


2. The Department also proposes to 
amend § 600.2(e)(1)(iii), and revise 
§ 600.11 of the DOE Financial 
Assistance Rules, 10 CFR Part 600 
(revised at 47 FR 44076, October 5, 1982), 
as follows: 

a. The table of contents of Subpart A 
is amended by revising the section 
heading for § 600.11 to read as follows: 


Subpart A—General 


Sec. 
* * * * * 


600.11 Intergovernmental review. 
* * . * - * 


b. In § 600.2, paragraph (e)(1)(iii) is 
removed and (e)(1)(iv) through (vii) are 
redesignated as (e)(1) (iii) through (vi) 
and are revised to read as follows: 


§ 600.2 Applicability. 


* * * * * 
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(e) OMB Circulars. * * * 

(1) sez 

(iii) OMB Circular A~124, Patents— 
Small Business Firms and Nonprofit 


Organizations (47 FR 7556, February 19, 


1982). 

(iv) OMB Circular A-21, Cost 
Principles Applicable to Grants, 
Contracts and Other Agreements with 
Institutions of Higher Education (44 FR 


12368, March 6, 1979 as amended by 47 
FR 33658, August 3, 1982). 

(v) OMB Circular A-87, Cost 
Principles Applicable to Grants, 
Contracts and Other Agreements with 
State and Local Governments (46 FR 
9548, January 28, 1981). 

(vi) OMB Circular A-122, Cost 
Principles Applicable to Grants, 
Contracts and Other Agreements with 
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Nonprofit Organizations (45 FR 46022, 
July 8, 1980). 


* * 


c. Section 600.11 is revised to read as 
follows: 


§ 600.11 Intergovernmental review. 
Intergovernmental review of DOE 
financial assistance shall be conducted 
in accordance with 10 CFR Part 1005. 

[FR Doc. 83-1672 Filed 1-21-83; 8:45 am] 
BILLING CODE 6450-01-M 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Office of the Secretary 
42 CFR Parts 51c, 52b, 55a, 56, 122 
45 CFR Parts 100, 224, 1351 


Intergovernmental Review of 
Department of Health and Human 
Services Programs and Activities 


AGENCY: Office of the Secretary, HHS. 


AcTiON: Notice of proposed rulemaking. 


SUMMARY: This proposed rule would 
implement Executive Order 12372, 
“Intergovernmental Review of Federal 
Programs.” It applies to Federal 
financial assistance and direct Federal! 
development programs and activities of 
the Department of Health and Human 
Services. Executive Order 12372, and 
these proposed regulations, are intended 
to replace the intergovernmental 
consultation system developed under 
Office of Management and Budget 
(OMB) Circular A-95. They provide for a 
new, more effective, intergovernmental 
consultation system. Under the Order, 
state and local elected officials, not the 
Federal government, will determine 
what Federal programs and activities to 
review and the procedures by which the 
review will take place. 

DATE: Comments must be received on or 
before March 10, 1983. 

ADDRESS: Interested persons should 
submit comments in writing to Gordon 
Boe, Special Assistant to the Deputy 
Under Secretary for Intergovernmental 
Affairs, Room 632-F, Hubert H. 
Humphrey Building, 200 Independence 
Avenue SW., Washington, D.C. 20201. 
Comments will be available for 
inspection at the above address from 9 
a.m. to 5:30 p.m. Monday through Friday. 
FOR FURTHER INFORMATION CONTACT: 
Gordon Boe, Special Assistant to the 
Deputy Under Secretary for the 
Intergovernmental Affairs, Room 632-F, 
Hubert H. Humphrey Building, 

200 Independence Avenue SW., 
Washington, D.C. 20201, (202) 
245-6036. 


SUPPLEMENTAL INFORMATION: 


Background 


For many years, consultation between 
state and local officials and Federal 
agencies concerning Federal programs 
and activities has taken place through 
an elaborate regulatory and 
organizational framework created under 
OMB Circular A-95. The A-95 system 
required state and local governments to 
follow prescribed review procedures 

_and to review specified Federal 
programs, regardless of the 


circumstances affecting particular state 
and local governments. The system also 
required review of Federal programs by 
state and local agencies without regard 
to the priorities of their elected 
leadership. The A-95 process became 
highly bureaucratic, burdensome, and 
costly. States and localities had to 
process too much paperwork, and, as a 
result, the impact of substantive 
comments was sometimes lost. A 
network of state and area 
clearinghouses was created to manage 
this paperwork. State and local elected 
officials found it difficult to exert 
significant influence on Federal 
decisions through this system, and 
Federal agencies found the system a 
cumbersome method of obtaining 
information about, and responding 
appropriately to, state and local 
concerns. 

On July 14, 1982, President Reagan 
signed Executive Order 12372, 
“Intergovernmental Review of Federal 
Programs.” The Executive Order is 
reproduced as Attachment A to the 
OMB notice published in today’s Federal 
Register. The Order directs the 
revocation of OMB Circular A-95, and 
provides for a new, more effective, 
intergovernmental consultation system 
that is consistent with the President's 
policies concerning Federalism and 
regulatory relief. Under the Order, states 
and localities will take the initiative for 
establishing review procedures and 
priorities. State and local elected 
officials, not the Federal Government, 
will determine, within the scope of the 
Order, which Federal programs and 
activities to review and the procedures 
by which the review will take place. 
When state and local elected officials 
bring their concerns to a Federal 
agency’s attention through this process, 
the agency will have to make efforts to 
accommodate the concerns, and, if it 
does not accommodate them, explain 
why not. This “accommodate or 
explain” provision gives greater weight 
to state and local views than Circular 
A-95 did. In addition, states will have 
the opportunity to the extent permitted 
by law, to simplify, consolidate, or 
substitute Federally required state 
plans. 

Across the whole range of Federal 
programs and activities, the Federally 
required procedures for consultation 
under Circular A-95 created a 
substantial regulatory burden. The 
Executive Order's system of 
consultation will significantly reduce 
that burden, as well as opening 
opportunities for states to reduce 
administrative burdens in Federal 
programs requiring state plans. In 
contrast to the A-95 system, which 
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relied heavily on clearinghouses, 
planning organizations, and other bodies 
which are not elected by the 
jurisdictions they serve, the Order, 
consistent with the President's 
Federalism policy, emphasizes the role 
of elected state and local officials. 


OMB Guidance to States 


In order to assist states as they begin 
their work in implementing the Order, 
OMB wrote on or before today to each 
state concerning the establishment of an 
official state process. This letter will be 
reproduced in the Federal Register in the 
next few days. This letter explains the 
role of the “single point of contact.” A 
“single point of contact” is the one office 
or official in a state that transmits the 
result of the state review and 
coordination with recommendations that 
differ from the Federal proposal to the 
Department and other Federal agencies 
and to which the Department directs 
official communications (e.g., 
explanation of nonaccommodation) to 
the state under the Order. A state may 
have as few or as many entities as it 
chooses to perform review and 
coordination and to conduct discussions 
with the Department. However, there 
should be only one point of contact to 
officially transmit recommendations for 
change to all Federal agencies under the 
Order. It is up to the state whether the 
single point of contact plays a 
substantive role with respect to the 
state’s views, or simply acts as a focal 
point for official communications. 

It is also worth emphasizing that 
states are not required to adopt an 
official state process at all. However, 
after final rules implementing the Order 
become effective (they will be published 
on or about April 30, 1983), the existing 
Federal A-95 consultation regulations 
will no longer be in effect. Other 
existing statutory consultation 
requirements are not affected by this 
proposed rule. An inventory of these 
existing requirements will be available. 

This Department and other Federal 
agencies have the basic responsibility of 
ensuring that their programs and 
activities are carried out in conformity 
with the Order's provisions. OMB will 
have general government-wide oversight 
responsibility for the implementation of 
the Order, but will not attempt to 
exercise any day-to-day, operational 
control of agency actions. Nor will OMB 
act as a forum for “appeals” of agency 
actions by non-Federal parties. 


Development of Proposed Regulations 


If the objectives of the Executive 
Order are to be met, Federal agencies 
must ensure that they deal with state 
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and local elected officials in a consistent 
and understandable way. To this end, 
the Federal agencies affected by the 
order have worked together to make 
common policy decisions and, to the 
extent feasible, to draft common 
regulatory language. The agencies 
involved chose an approach that 
minimizes the imposition of regulatory 
requirements on non-Federal parties. 
For the most part, these proposed 
regulations will spell out the 
Department's obligations and 
procedures in response to the views 
expressed by state and local elected 
officials. A paper discussing the policy 
decisions made by the agencies and 
OMB was made available to the public 
on December 23, 1982 (47 FR 57369). 
Following the close of the comment 
period, the agencies will again work 
together with the aim of promulgating 
final rules that are substantially 
consistent with one another. It is the 
Federal Government's intention that 
there will be no further rulemaking with 
respect to this Executive Order. 

The Executive Order mandates the 
implementation of final regulations by 
April 30, 1983. It will not be possible to 
have an adequate comment period and 
meet this deadline if the normal 30-day 
delay between the publication date of a 
final rule and its effective date is 
observed. Consequently, the Department 
proposes to make the final rule effective 
immediately upon its publication on 
April 30. 

As a matter of style, the proposed 
rules use the present tense when 
describing the Department's obligations. 
For example, when the proposed 
regulation says that the Secretary 
“provides the state with a timely 
explanation,” the regulation requires the 
Secretary to do do. 


Removal of Regulations Implementing 
OMB Circular A-95 


In connection with this proposed 
rulemaking, the Department is proposing 
to remove its existing regulations 
implementing former OMB Circular A- 
95. Executive Order 12372 directed OMB 
to revoke the Circular itself, and the 
OMB directive revoking the Circular told 
Federal agencies to leave their A-95 
regulations in place only until new 
regulations implementing the Order 
were promulgated on April 30, 1983. In 
order to carry out this directive, the 
Department is listing in this notice those 
regulatory provisions implementing 
Circular A-95 that it proposes to 
remove. Final rules carrying out the 
removal will be published on or about 
April 30, 1983, in conjunction with the 
Department's final rule implementing 
Executive Order 12372. 


Executive Order 12291, Regulatory 
Flexibility Act and Paperwork 
Reduction Act 


The Department has determined that 
this is not a major rule under Executive 
Order 12291. The proposed rule would 
simplify consultation with the 
Department and allow state and local 
governments to establish cost-effective 
consultation procedures. For this reason, 
the Department believes that any 
economic impact the regulation has will 
be positive. It is unlikely that its 
economic impacts will be significant,, in 
any case. Consequently, the Department 
certifies, under the Regulatory 
Flexibility Act, that this rule would not 


. have a substantial economic impact on a 


significant number of small entities. This 
proposed rule is not subject to section 
3504(h) of the Paperwork Reduction Act, 
since it would not require the collection 
or retention of information. 


Section-by-Section Analysis 


Section 100.1 What is the purpose of 
these regulations? 


This section briefly states the purpose 
of the regulations, which is to implement 
Executive Order 12372 and foster an 
improved system of intergovernmental 
consultation. Paragraph (c) states the 
important point that the Order, and 
these regulations, are intended only to 
improve the Department's internal 
management of its consultation with 
state and local governments. Neither the 
Order nor these regulations are intended 
to create any right of judicial review of 
the Department's action. For example, it 
is not intended that a state or local 
government would have the right to sue 
the Department because the Department 
failed to explain a nonaccommodation 
of a state recommendation. 


Section 100.2 What definitions apply 
to these regulations? 


This section defines several terms 
used frequently in the proposed rule. 
“Department” means the Department of 
Health and Human Services. “Order” 
means Executive Order 12372. 
“Secretary” means the Secretary of 
Health and Human Services or an 
official or employee of the Department 
acting under a delegation of authority 
from the Secretary. This does not mean 
that there must be a new, specific, 
formal delegation pertaining to 
Executive Order 12372. Any official who 
has existing authority to act concerning 
a program or activity under a delegation 
could act under the Order concerning 
that program or activity. “State” means 
any of the 50 states, the District of 
Columbia, the Commonwealth of Puerto 
Rico, the Commonwealth of the 
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Northern Mariana Islands, the U.S. 
Virgin Islands, Guam, American Samoa, 
or the Trust Territory of the Pacific 
Islands. The definition of “state” means 
that the District of Columbia, Puerto 
Rico, and the other jurisdictions 
mentioned may create an official 
consultation process and consult with 
Federal agencies on the same basis as 
each of the 50 states. 

In addition to these definitions, three 
other terms—simplify, consolidate, and 
substitute—are defined in § 100.9, State 
Plans. Several other terms appearing in 
the Order are not defined in this section, 
but are used in the regulation in a way 
that makes their operational meaning 
clear (e.g., accommodate and explain in 
§ 100.7). 


Section 100.3 What programs and 
activities of the Department are subject 
to these regulations? 


Attachment A lists those programs 
which the Department believes to be 
outside the scope of the Order. 
Attachment B lists those programs that 
the Department proposes to be subject 
to these regulations. 

The programs followed by an asterisk 
(*) in Attachment B are closed-ended 
formula grant programs to the states. 
Although they are subject to these 
regulations, it should be noted that the 
Department has no discretion under 
these programs concerning who will 
receive the grants (the states are the 
only eligible applicants), the amount of 
funding to be provided to each grantee 
(the distribution of funds is established 
by statutory formula), the selection of 
specific sites or projects (the states 
make those decisions), or whether to 
provide funding (the states are entitled 
to receive program funds as long as they 
meet the legal requirements of those 
programs). The Department reviews the 
state plans mandated by the formula 
grant program statutes only to ensure 
that they meet the requirements 
established by those statutes and their 
implementing regulations. However, to 
the extent that the department has any 
discretion with regard to the formula 
grant programs, they are subject to these 
regulations. 

The Department emphasizes that the 
plans required by the formula grant 
programs in Attachment B are eligible 
for simplification, consolidation and 
substitution under the provisions of 
§ 100.9 of these regulations. Moreover, a 
state may, when legally permissible, 
choose to use its own consultatf6n 
process developed under the Order to 
assist in developing the plans, provide 
opportunities for state and local officials 
to review the plans before they are 
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submitted to the Department, and 
submit the plans through its “single 
point of contact.” The Department will 
then review the plans to ensure that 
they meet the statutory and regulatory 
requirements, and inform the state’s 
single point of contact (or the relevant 
state agency if the plans are not 
submitted through the single point of 
contact) when the plans are approved. If 
modifications are needed to meet the 
legal requirements before the plans can 
be approved, the Department will inform 
the state of the changes that need to be 
made. 

In developing Attachment A, the 
Department examined its programs and 
activities in light of the provisions of the 
Executive Order, the Fact sheet that 
accompanied the Order, and the non- 
binding criteria that were used by 
Federal agencies in their determinations. 
The Department believes that the 
programs listed in Attachment A are 
outside the scope of the Executive 
Order. The reasons for the Department's 
decisions are identified in Attachment 
A. Comments are invited regarding 
these programs. 

The Department's open-ended 
entitlement programs (Medicaid, State 
Health Care Providers Survey, Medicaid 
Fraud Control, AFDC, State and Local 
Training under AFDC, Child Support 
Enforcement and Foster Care) are not 
subject to these regulations for the 
following reasons: (a) The Department 
has no discretion with regard to funding; 
and (b) the state plan requirements for 
these programs are set by statute and 
regulation to a much greater degree than 
the other programs requiring state plans. 

In addition, activities and programs 
that clearly are neither Federal financial 
assistance nor direct Federal 
development (e.g., procurement by the 
Department) are not subject to the 
Order. Also, the Order and these 
regulations do not apply to proposed 
regulations, legislation, or budget 
formulation. 

After the promulgation of the final 
rules, updated lists will be published 
when necessary, in order to let the 
states know which programs they may 
choose to cover. Comments will be 
requested on any new or additional 
programs that the Department believes 
should not be subject to these 
regulations. 

Even if a program or activity is not 
subject to these regulations, state and 
local officials would still have 
opportynities to have their views 
considered by the Department. Indeed, 
statutory requirements for consultation, 
such as section 401(b) of the 
Intergovernmental Cooperation Act of 
1968 (42 U.S.C. 4231(b)), require Federal 


agencies to consider the views of state 
and local governments. Many of the 
Department's program statutes have 
their own consultation requirements, 
and the Department will, of course, 
comply with all existing or future 
statutory requirements of this kind. 
However, the Department is not 
obligated to follow the provisions of the 
Order and these regulations with respect 
to excluded programs or activities. 

Paragraph (b) simply states the 
Secretary's obligation, to the extent 
permitted by law, to use a state’s official 
process to determine official views of 
state and local officials. This obligation, 
which derives directly from the Order, 
extends only to programs and activities 
subject to the Order which a state has 
selected for coverage under § 100.5 of 
these regulations. If at any time a state 
believes that any official of the 
Department has not made appropriate 
us of the official state process, the state 
is invited to raise its concerns directly 
with the Secretary. 


Section 100.4 [Reserved] 


Section 100.5 What procedures apply 
to a state’s choice of programs under the 
Order? 


State may choose to consult with the 
Department under the Order concerning 
any of the Department's programs and 
activities that the Department's Federal 
Register notice on or about April 30, 
1983 lists as subject to the Order. 
However, these regulations do not 
require states to consult with the 
Department concerning any particular 
program or activity. This is an important 
distinction between the Order's 
consultation policy and the system 
established under Circular A-95, which 
gave states no discretion concerning 
program selection. Under the Order, 
each state may choose whether to use, 
the consultation system with respect to 
any particular program or activity. This 
gives states increased flexibility to 
determine how best to allocate their 
resources. For example, many programs 
have existing statutory consultation 
systems. If a state decides that an 
existing consultation system is 
adequate, the state might choose not to 
cover the program under its E.O. 12372 
process, thereby avoiding duplication 
and saving resources for use on other 
programs. A state also might want to 
decline-to cover a program which has 
only minor effects on the state and its 
people. 

The Department emphasizes that the 
choice of whether to cover a particular 
program or activity listed in the 
Department's Federal Register notice is 
entirely up to each state. While the 
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Department will be happy to discuss 
with states the most effective ways of 
carrying out consultation concerning its 
programs and activities, the Department 


- will not attempt to constrain the state’s 


discretion with respect to program 
selection. 

Paragraph (a) of this section sets out a 
purely administrative requirement 
pertaining to program selection. The 
state must notify the Secretary of the 
programs and activities it chooses to 
cover. When it first establishes its 
official process, the state can meet this 
requirement by sending to OMB, along 
with other information required to 
establish the process, a list of the 
Federal programs and activities it 
wishes to cover. OMB will inform each 
Federal agency of the programs and 
activities of each that the state has 
chosen to cover. Subsequently, the state 
should send all program coverage 
information (additions, deletions, other 
changes) directly to the Department. 
This information will enable the 
Department's personnel who work on a 
particular program or activity to know 
which states they must consult with 
under the provisions of the Order. 

Paragraph (b) provides that, once a 
state has established a process and 
made its program selections known to 
the Department, the Department will use 
the state’s process concerning the 
programs and activities selected by the 
state as soon as feasible. While the 
Department will make every effort to 
use the state’s process, there may be 
situations, on individual programs or 
projects, where the Department may not 
be able to do so for a time. The 
Department will make determinations 
concerning when to begin using the 
state's official process on a case-by-case 
basis and will let the states know when 
it will start to use the state process. 

Paragraph (c) provides that the 
Department may establish deadlines by 
which states must inform the 
Department of changes in their program 
selection choices. A state may add or 
delete-a program or activity from those 
it wishes to cover under the Order at 
any time. However, in order for 
meaningful consultation to occur under 
the Order, the department may need a 
certain amount of “lead time” before it 
can adapt its procedures to the changed 
circumstances. For this reason, the 
Department may find it necessary to 
establish deadlines for program 
selection changes. These deadlines 
would simply be notifications to the 
states that, for example, if they wished 
to have consultation under the Order 
begin with respect to a particular 
program on a given date, they would 
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have to inform the Department of their 
program selection change a certain time 
(e.g., 30 days, 45 days) prior to that date. 


Section 100.6 How does the Secretary 
give states an opportunity to comment 
on proposed Federal financial 
assistance and direct Federal 
development? 


Paragraph (a) points out that the 
Order would apply not only to 
comments prepared pursuant to the 
official state process but also to 
comments formulated by local elected 
officials to whom the state's 
consultation role has been delegated in 
specific instances. Section 3(a) of the 
Order permits states to delegate, to local 
elected officials in specific instances, 
the review, coordination, and 
communication with Federal agencies 
that normally take place under the state 
process. This means that states may 
choose not only which programs and 
activities to cover but also who within 
the state has the opportunity to carry 
out the consultation. States have 
complete discretion concerning 
delegation of their consultation role. 

For example, a state could delegate to 
a single mayor the state’s consultation 
role with respect to a project occurring 
in his or her city. The state could 
delegate all consultation under a 
particular program to officials of the 
local governments whose jurisdictions 
are affected by projects under the 
program. The state could delegate its 
consultation role for a particular 
program to local elected officials in 
cities above 250,000 population but not 
to local officials in smaller jurisdictions, 
or vice versa. In any case of delegation, 
the local official to whom the state’s 
consultation role is delegated stands in 
the shoes of the official state process 
with respect to the Department. For 
example, efforts by the Department to 
reach a negotiated solution with the 
local official will be pursued directly 
with the official, not with the state itself. 

The local official to whom the state’s 
consultation role had been delegated 
would not send his or her comment 
directly to the Department. Rather, the 
official would send the comment to the 
Department through the state single 
point of contact. The Department would 
work with the local official in attempting 
to reach an accommodation, but, if 
efforts at accommodation were 
unsuccessful, the Department would 
explain the nonaccomodation to the 
single point of contact. Routing the 
delegated comment through the state 
single point of contact would alert the 
Department to the fact that the local 
official’s comments should be dealt with 
under the provisions of the Order and 


make unnecessary a separate 
communication from the state to the 
Department informing the department 
that the comment was an official 
comment of the state. 

Section 2(b) of the Order requires 
Federal agencies to communicate with 
state and local elected officials as early 
in the program planning cycle as is 
reasonably feasible to explain specific 
plans and actions. Paragraph (b) 
incorporates this provision of the Order 
into these regulations. What the 
requirement means is the Department is 
obligated to make efforts to ensure that 
information on proposed actions or 
decisions of the Department is available 
to the states in sufficient time to be able 
to exert meaningful influence on the 
Department's course of action. For 
example, the department would make 
sure that the state learned of assistance 
announcements, proposed Federal 
development project decisions, and so 
forth, in time to make a meaningful 
response. 

It is difficult to specify, in advance, 
the precise time frames that will 
implement the Order's notification 
requirement for the Department’s widely 
varied programs and activities. 
However, paragraph (c) states that, as a 
general rule, states choosing to cover a 
particular program or activity will have 
at least 30 days (45 days in the case of 
interstate situations) to comment on 
proposed Federal financial assistance or 
direct Federal development before the 
Department commits itself to a given 
course of action. The Department, on a 
case-by-case basis, may allow a shorter 
period for comment if unusual 
circumstances make the shorter period 
necessary. Among the kinds of unusual 
circumstances that might necessitate a 
shorter comment period are an 
emergency, the necessity to make a 
grant or cooperative agreement decision 
before the end of a fiscal year, or a 
statutory deadline. 

In order to meet the Order's objective 
of ensuring states a meaningful 
opportunity to influence decisions by the 
Department, the Department may need 
to establish deadlines or time frames, in 
non-regulatory program-specific 
announcements, for comment on 
particular actions or types of actions. 
Consequently, as provided in paragraph 
(d), the Department may define, for its 
varying programs and activities, the 
length of comment periods and the 
starting points from which comment 
periods would begin to run. States and 
localities would still have at least 30 
days to comment (45 days in interstate 
situations), except under unusual 
circumstances. For example, time frames 
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may differ among different types of 
programs (e.g., one-year grants, multi- 
year grants, direct development 
projects), for different stages of the 
same program (e.g., first application, 
renewal), or at different times (e.g., end 
of fiscal year, deadline for quarterly 
apportionment). 

In some of the Department's programs, 
a basic decision to go forward with a 
project may be the key decision that 
determines a subsequent course of 
action by the Department. Once the 
initial decision is made, the Department 
has little discretion with respect to the 
subsequent decisions. The Department 
could inform states of the key decision 
points on which their comments are 
essential if the states are to have a 
meaningful role in influencing the 
Department’s decision. 

In most financial assistance programs, 
a state, local, or private agency applies 
to the Department for a grant or 
cooperative agreement or otherwise 
seeks Departmental approval for 
financial assistance to be provided. In 
order to receive notification of 
applications for financial assistance 
from the Department, the state should 
work with applicant organizations to 
ensure that applications are provided to 
the state in a timely manner. If it 
becomes necessary, the Department 
may establish requirements, in non- 
regulatory program-specific 
announcements, for applicants to submit 
copies of their application to the state. 

In order to ensure timely completion 
of Federal decisionmaking, the J. 
Department may require states to 
complete their reviews of applications 
and to submit their comments to the 
Secretary by a particular date. The 
intent of this provision is to prevent 
undue delays in Federal decisions 
affecting the state. A similar provision, 
in paragraph (d)(3), permits the 
Secretary to establish deadlines, in non- 
regulatory program-specific 
announcements, for state review of the 
Department's direct development 
activities. 

Paragraph (e) makes an important 
point with respect to the way that 
communications between states and the 
Department would work. Under the 
Order, a state may organize the 
mechanics of its consultation process 
any way it chooses. However, in order 
to ensure that communications between 
the Department and the official state 
process flow efficiently, the Department 
strongly encourages states to establish a 
“single point of contact” for state 
communications with Federal agencies. 
Channeling communications from the 
states to Federal agencies and from 
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agencies back to the states through a 
single point has obvious benefits from 
the point of view of administrative 
simplicity. In addition, it will enable the 
Department to know which 
communications to treat as official 
under the provisions of the Order. The 
Department needs a means of separating 
the letters from state and local elected 
officials to which it will respond through 
normal correspondence channels from 
those letters to which it must respond 
under the provisions of the Order. 
State’s use of a single point of contact 
will permit the Department to make this 
necessary administrative distinction. 

In the absence of a state process, or 
with respect to a program that a state 
has not selected for coverage, the 
Department will work with the state, 
consistent with existing legal 
requirements. The provisions of the 
Order and these regulations will not 
apply, however. 

The proposed regulation would not 
impose any constraints on the content of 
comments that states send to the 
Deparment. However, the Department 
would strongly encourage commenters 
under the Order to follow three policies 
which are important for the efficient 
operation of the Order’s consultation 
system. 

First, comments should address 
statutes, regulations, and other 
requirements governing a specific 
program or decision. Often, the 
Department is required to make a 
decision based on certain statutorily 
established factors. In other cases, the 
Department, through regulation or 
guidance, has established 
decisionmaking criteria for various 
actions. It is unlikely that the 
Department would be able to 
accommodate concens that do not 
address these requirements and 
standards, or which are not relevant to 
the decisionmaking process. In order to 
have meaningful influence of the 
Department's decisions, comments must 
be relevant to the factors on which the 
Department bases its decisions. For 
example, if the Department's standards 
call for a decision to be made at certain 
stage only on the technical merits of 
financial assistance proposals, before 
consideration is given to costs, the 
Department could not accommodate a 
state comment addressing costs during 
the technical review. 

Second, states can assist the 
Department's implementation of the 
Order by clearly specifying the 
magnitude of the state’s concerns. Often, 
it may be difficult for the Department to 
tell whether a state is firmly 
recommending a given course of action, 
has a mild preference for or reservation 


about the action, or is simply seeking 
clarification of the Department's 
position. For example, if a state wants 
the Department ot recognize the state’s 
priorities, accept only a modified 
financial assistance application, or deny 
a financial asisstance application, it 
would be very helpful if the state 
identifies its position as clearly as 
possible. The Order directs Federal 
agencies to make efforts to 
accommodate state concerns. The 
Department's ability to do so 
successfully is dependent, to a 
significant degree, on the clear 
articulation of concerns by the states. 

Third, the Department may not be in a 
good position to accommodate state and 
local concerns unless the state speaks 
with one voice in its comments. The 
Department recognizes that different 
state and local officials and agencies 
may not always agree among 
themselves concerning the course of 
action the Department should follow. 
The single poifft of contact should 
reconcile conflicting views before 
transmission to avoid the Department's 
having to seek clarification concerning 
which set of views the state wants the 
Department to accommodate. The 
process will work much better if the 
Department receives a single set of 
comments. 


Section 100.7 How does the Secretary 
make efforts to accommodate state and 
local concerns? 


Paragraph (a) provides that when a 
state comments to the Department under 
the Order, the Department has three 
choices. The Department can accept the 
state’s comments (i.e., do as the state 
recommends). Second, it can reach a 
mutually agreeable solution with the 
state. This solution can differ from the 
original state position on the matter. 
Third, if the Department cannot accept 
the state’s comments or reach a mutualy 
agreeable solution, the Department is 
obligated to give the state a timely, 
simple explanation of the Department's 
reasons for not doing so. While the 
Department is not required to accept the 
state’s comments or to begin discussions 
towards another solution, the 
Department does have an obligation to 
provide a simple explanation of its 
decision. 

Normally, the explanation could take 
any form which adequately 
communicates the Department's reasons 
for its decision to the state. A telephone 
call, a meeting, or a letter would perform 
this function. The Department has the 
discretion to choose the most 
appropriate mode of communicating the 
explanation in each case. The 
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explanation is made by a designee of 
the Secretary. 

There is one exception to the 
Department's discretion to choose the 
mode of communicating the explanation. 
As paragraph (a)(3)(ii) provides, the 
Governor of the state may request, in 
advance of the time the explanation is 
made or after it is communicated to the 
single point of contact, that an 
explanation of nonaccommodation be 
made in writing. When it receives such a 
request from a Governor, the 
Department's explanation will be in a 
letter. 

Paragraph (a)(3)(iii) spells out the role 
of the single point of contact in receiving 
explanations from the Department. The 
Department will direct all such 
explanations to the single point of 
contact in each state that has one. This 
is true even where accommodation 
discussions have occurred between the 
Department and another party in the 
state. 

Paragraph (b) concerns safeguards to 
ensure that the interests of states are 
protected in nonaccommodation 
situations. Paragraph (b)(1) provides 
that a nonaccommodation explanation 
will state that the Department will not 
implement its decision until ten days 
after the single point of contact receives 
the explanation, except as provided in 
paragraph (b)(2). This waiting period is 
intended to permit states to respond to 
the Department in cases of 
nonaccommodation before the 
Department has awarded a grant or 
cooperative agreement, begun 
construction of a facility, or otherwise 
irrevocably carried out the decision. In a 
case in which the Department has 
provided a verbal explanation of a 
decision to the single point of contact, 
and the Governor subsequently has 
requested a written explanation, the ten- 
day period will start to run from the date 
of the original explanation to the single 
point of contact. 

Paragraph (b)(2) recognizes that there 
will be some situations in which the 
Department cannot observe the ten-day 
waiting period. These unusual 
circumstances could include, for 
example a statutory deadline, 
emergency, or end of a fiscal year 
situation that may make it infeasible for 
the Department to wait ten days before 
implementing its decision. In a situation 
where the Department cannot observe 
the waiting period, the Secretary or a 
designee of the Secretary at a higher 
level than the official responsible for 
making the original decision will review 
the decision before the 
nonaccommodation explanation is made 
and before the Department implements 





Federal Register / Vol. 48, No. 16 / Monday, January 24, 1983 / Proposed Rules 


the decision. The nonaccommodation 
explanation will include the 
Department's reasons for determining 
that the ten-day waiting period is not 
feasible. 


Section 100.8 What are the Secretary's 
obligations in interstate situations? 


In some cases, action taken by the 
Department in Federal financial 
assistance and direct Federal 
development programs may have an 
impact on interstate areas. In these 
situations, the Department has certain 
additional obligations. First, the 
Department must identify its direct 
Federal development or Federal 
financial assistance actions or decisions 
that have an impact on interstate areas. 
Having done so, the Department must, 
as provided in paragraph (b), notify the 
potentially affected states, whether or 
not they have established an official 
state process under the Order. Except in 
unusual circumstances (e.g., 
emergencies, financial assistance 
awards at the end of the fiscal year), the 
Department must provide the affected 
states an opportunity for comment of at 
least 45 days before the department 
commits itself to a course of action. The 
increase in the minimum comment 
period from 30 to 45 days in interstate 
situations allows extra time for states to 
coordinate among themselves before 
providing views to the Department. 

The Department, obviously, cannot 
require states to coordinate with each 
other on proposed Federal assistance or 
direct development having an impact on 
an interstate area. However, the 
Department strongly encourages each 
affected state to share its comments 
with and obtain the views of other 
affected states, using the other state's 
single point of contact, if there is one, or 
an appropriate state official if there is 
not a single point of contact. The 
Department encourages states to 
reconcile differences where they exist, 
so that states can present the 
Department with a unified position. If 
the affected states provide the 
Department with conflicting 
recommendations, the Department will, 
with respect to states that have 
established a process under the Order, 
accommodate recommendations to the 
extent possible and explain its 
nonaccommodations of other points of 
view as provided in § 100.7. 


Section 100.9 How may a state 
simplify, consolidate or substitute 
Federally required state plans? 


This section carries out section 2(d) of 
the Order, which directs Federal 
agencies to “allow” states to consolidate 
or simplify plans and to “encourage” 


states to substitute their own plans for 
Federally required state plans. 

Paragraph (a) defines three terms used 
in this section. For a state to “simplify” 
a plan means that a state may develop 
its own format, choose its own - 
submission date, and select the planning 
period covered by the plan. 
“Consolidate” means that the state may 
meet statutory and regulatory 
requirements by combining two or more 
plans into one document. The state may 
also select the format, submission date, 
and planning period for a consolidated 
plan. “Substitute” means that a state 
may use a plan or other document that is 
developed for its own purposes to meet 
Federal requirements in place of a plan 
mandated by the Department. State 
plans required by the Department that 
are eligible for modification (i.e., 
simplification, consolidation, or 
substitution) under the Order will be 
listed by the Department in a OMB 
notice published in today’s Federal 
Register. The Department is willing to 
consider other state plans for eligibility 
for modification under this section. 

For purposes of state plan 
modifications, it is necessary to draw a 
distinction between the state’s decision 
concerning which plans it wants to try 
to modify and the Department's decision 
concerning whether to accept modified 
plans. Paragraph (b) deals with the first 
of these issues. A state may decide to 
try to simplify, consolidate or substitute 
state plans without prior approval by 
the Department. The state's discretion in 
this respect is complete. 

Paragraph (c) points out that the 
Department will review the content of 
state proposals to simplify, consolidate, 
or substitute state plans to ensure that 
they meet all applicable Federal 
requirements. Under this provision, the 
Department could disapprove the 
content of a modified plan on the basis, 
for example, of legal insufficiency or the 
failure of the modified plan to meet 
Federally mandated substantive 
standards. If the Department 
disapproves a state plan, the state may 
have recourse to any existing appeal 
process of the Department applicable to 
the program in question. However, the 
Department does not propose any new 
special appeal process for situations in 
which the Department does not accept a 
modified plan. 

This paragraph is not intended to give 
the Department any new authority it 
does not already have to review or 
disapprove state plans. For example, if a 
statute limits the grounds on which the 
Department may disapprove a state plan 
submission, this paragraph is not 
intended to expand those limits. The 
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paragraph does emphasize, however, 
that these regulations do not impair the 
Department's existing authority to 
review and, if necessary, disapprove 
state plans. This section also does not 
affect any existing statutory or 
regulatory requirements concerning 
submission dates, planning periods, or 
formats of state plans. The Department 
will review and made appropriate 
modifications in regulatory requirements 
without a statutory basis to allow more 
state flexibility. 

The Department's ability to review 
state plans is important not only for the 
Department's ability to administer its 
programs effectively but also to prevent 
states from inadvertently causing delays 
in Departmental funding decisions. In 
many financial assistance programs, 
required program standards must be met 
through a state plan before Federal 
funds are awarded. The Department 
may not be in a position to award funds 
to recipients in a plan does not meet 
legal requirements or substantive 
Federal program standards. 

The Department encourages states 
which wish to simplify, consolidate or 
substitute state plans to inform the 
Department well in advance of their 
intentions. Early discussions between 
state officials and the Department 
regarding proposed modifications of 
plans will help to avoid later problems, 
including unexpected delays or 
disapprovals of modifications. The 
Department is very willing to work 
closely with state officials on plan 
modifications, and where feasible, will 
provide technical assistance or advice in 
plan modification efforts. 


Section 100.10 May the Secretary 
waive any provision of these 
regulations? 


This section allows the Secretary to 
waive any provision in these regulations 
in an emergency. The Department 
expects to use this provision sparingly, 
since the Department's policy is to carry 
out the Order as fully as it can. 


List of Subjects in 45 CFR Part 100 


Intergovernmental relations. 


Issued at Washington, D.C., January 13, 
1983. 
Richard S. Schweiker, 
Secretary of Health and Human Services. 


Attachment A—Proposed List of HHS 
Programs Not Subject to Executive Order 
12372 and These Regulations 

Attachment B—HHS Programs Subject to 
Executive Order 12372 and These 
Regulations 
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Attachment A—HHS Programs Not Subject 
to Executive Order 12372 and These 
Regulations 

There are several types of financial 
assistance activities which HHS has 
determined are not subject to the Executive 
Order and these regulations. These activities 
include: 

1. Research that does not directly affect 
states or municipalities; 

2. Academic training; 

3. Direct payments to individuals; 

4. Financial transfers for which HHS has 
no funding discretion or direct authority to 
approve specific sites or projects; 

5. Programs administered by Federally- 
recognized Indian tribes; 

6. Direct financial assistance to non- 
governmental entities (e.g., a non-profit 
organization, business, corporation, 
association, private school or university, and 
a state or municipal college or university); 
and 

7. Programs having unique characteristics 
that make it impractical to subject them to 
the provisions of these regulations. 

The programs that follow are listed 
according to the above categories. Some 
programs are characterized by more than one 
category. In those cases, the program title is 
followed by the number of any other category 
that also applies. 

All Catalog of Federal Domestic 
Assistance numbers are taken from the 1982 
Catalog. 


1. Research That Does Not Directly Affect 
States or Municipalities 


13.103 FDA Research 

None FDA Demonstration Grants 

None FDA Education/Information 
Dissemination 

13.110 Maternal and Child Health Federal 

_ Consolidated Programs (2,6) 

13.111 Adolescent Family Life Research 
Grants 

13.226 Health Services Research and 
Development—Grants (2,6) 

13.242 Mental Health Research Grants 

13.262 Occupational Safety and Health 
Research Grants (2,6) 

13.271 Alcohol Research Scientist 
Development and Research Scientist 
Awards (6) 

13.273 Alcohol Research Grants 

13.277. Drug Abuse Research Scientists 
Development and Research Scientist 
Awards (6) 

13.279 Drug Abuse Research 

13.281 Mental Health Research Scientist 
Development and Research Scientist 
Awards (6) 

13.306 Laboratory Animal Sciences and 
Primate Research (6) 

13.333 Clinical Research (6) 

13.337 Biomedical Research Support (6) 

13.361 Nursing Research Project Grants 

13.371 Biotechnology Research (6) 

13.375 Minority Biomedical Research 
Support {6) 

13.393 Cancer Cause and Prevention 
Research (6) 

13.394 Cancer Detection and Diagnostic 
Research (6) 

13.395 Cancer Treatment Research (6) 

13.396 Cancer Biology Research (6) 


13.397 
13.398 


Cancer Centers Support (6) 

Cancer Research Manpower (6) 

13.399 Cancer Control (6) 

13.608 Child Welfare Research and 
Demonstration 

13.647 Social Services Research and 
Demonstration 

13.652 Adoption Opportunities (6) 

13.766 HCFA Research 

13.812 SSA Research 

13.821 Physiology and Biomedical Research 
(6) 

13.823 Primary Care Research and 
Demonstration Grants 

13.837. Heart and Vascular Diseases 
Research (6) 

13.838 Lung Diseases Research (6) 

13.839 Blood Diseases and Resources 
Research (6) 

13.840 Caries Research (6) 

13.841 Periodontal Disease Research (6) 

13.842 Craniofacial Anomalies Research (6) 

13.843 Restorative Materials Research (6) 

13.844 Pain Control and Behavioral Studies 
(6) : 

13.845 Dental Research Institutes (6) 

13.846 Arthritis, Musculoskeletal and Skin 
Diseases Research (6) 

13.847 Diabetes, Endocrinology and 
Metabolism Research (6) 

13.848 Digestive Diseases and Nutrition 
Research (6) 

13.849 Kidney Disease, Urology and 
Hematology Research (6) 

13.853 Clinica] Research (6) 

13.854 Biological Basis Research (6) 

13.855 Immunology, Allergic and 
Immunologic Diseases Research (6) 

13.856 Microbiology and Infectious Diseases 
Research (6) 

13.859 Pharmocological Sciences (6) 

13.862 Genetics Research (6) 

13.863 Cellular and Molecular Basis of 
Disease Research (6) 

13.864 Population Research (6) 

13.865 Research for Mothers and Children 
(6) 

13.866 Aging Research (6) 

13.867. Retinal and Choroidal Diseases 
Research (6) 

13.868 Corneal Diseases Research (6) 

13.869 Cataract Research (6) 

13.870 Glaucoma research (6) 

13.871 Strabismus, Amblyophobia and 
Visual Processing (6) 

13.878 Soft Tissue Stomatology and 
Nutrition Research (6) 

13.879 Medical Library Assistance (6) 

13.880 Minority Access to Research Careers 
(6) 

13.891 Alcohol Research Center Grants 

13.892 Prediction, Detection and 
Assessment of Environmentally Caused 
Diseases and Disorders (6) 

13.893 Mechanisms of Environmental 
Diseases and Disorders (6) 

13.894 Environmental Health Research and 
Manpower Development Resources (2,6) 

13.974 Family Planning Services Delivery 
Improvement Research Grants 

13.989 Senior International Awards Program 


9 
< 


None Policy Research (administered by the 
Assistant Secretary for Planning and 
Evaluation (6) 


Federal Register / Vol. 48, No. 16 / Monday, January 24, 1983 / Proposed Rules 


2. Academic Training 


13.244 Mental Health Clinical Service- 
Related Training Grants 

13.263 Occupational Safety and Health 
Training Grants (6) 

13.272 Alcohol National Research Awards 
for Research Training 

13.274 Alcohol Clinical Service-Related 
Training Grants 

13.278 Drug Abuse Research Service 
Awards for Research Training 


13.280 Drug Abuse Clinical or Service- 


Related Training Grants 

13.282 Mental Health National Research 
Service Awards for Research Training 

13.298 Nurse Practioner Training Program 
and Nurse Practitioner Traineeships 

13.299 Advanced Nurse Training Program 

13.339 Health Professions Capitation Grants 
(4,6) 

13.342 Health Professions Student Loans 

13.358 Professional Nurse Traineeships 

13.359 Nurse Training Improvement 

13.363 Nursing Scholarships (4) 

13.364 Nursing Student Loans 

13.379 Grants for Graduate Training in 
Family Medicine 

13.381 Health Professions—Financial 
Distress Grants (6) 

13.384 Health Professions Start-Up 
Assistance (6) 

13.632 Developmental Disabilities— 
University Affiliated Facilities (6) 

13.648 Child Welfare Services Training 
Grants 

13.668 Special Programs for the Aging— 
Title [V—Training, Research and 
Discretionary Projects and Programs (1,6) 

13.820 Scholarships for First-Year Students 
of Exceptional Financial Need 

13.822 Health Careers Opportunity Program 

13.824 Area Health Education Centers 
(AHEC) 

13.884 Grants for Residency Training in 
General Internal Medicine and/or 
General Pediatrics 

13.886 Grants for Physician Training 

13.895 Grants for Faculty Development in 
Family Medicine 

13.896 Grants for Predoctoral Training in 
Family Medicine 

13.897 Residency Training in the General 
Practice of Dentistry 

13.962 Health Administration Graduate 
Traineeships 

13.963 Graduate Programs in Health 
Administration 

13.964 Traineeships for Students in Schools 
of Public Health and Other Graduate 
Public Health Programs 

13.969 Curriculum Development Grants 

13.984 Grants for the Establishment of 
Departments of Family Medicine 


3. Payments to Individuals 


13.108 Health Education Assistance Loans 
(HEAL) (2) 

13.288 National Health Service Corps 
Scholarship Program 

13.297 National Research Service Awards 
(Nursing) (2) 

13.773 Medicare—Hospital Insurance 

13.774 Medicare—Supplementary Medical 
Insurance 

13.802 Social Security Disability Insurance 
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13.803 Social Security Retirement Insurance 

13.804 Social Security Benefits to Persons 
Aged 72 and over 

13.805 Social Security Survivors Insurance 

13.806 Special Benefits for Disabled Coal 
Miners 

13.807 Supplemental Security Income 

13.971 Health Professions Preparatory 
Scholarship Programs for Indians 

13.972 Health Professions Scholarship 
Program for Indians 

13.973 Special Loans for Former National 
Health Services Corps Members to Enter 
Private Practice 


4. Financial Transfers for Which HHS Has 


No Funding Discretion or Direct Authority To 


Approve Specific Sites or Projects 


13.658 Foster Care-Title IV-E 

13.665 Community Services Block Grant 

13.667 Social Services Block Grant 

13.679 Child Support Enforcement 

13.714 Medicaid 

13.775 State Medicaid Fraud Control Units 

13.777 State Health Care Providers Survey 
Certification 

13.808 AFDC 

13.810 AFDC—State and Local Training 

13.814 Refugee Assistance—State 
Administered Programs 

13.817 Entrant Assistance—Cuban and 
Haitian Entrants 

13.818 Low-Income Home Energy 
Assistance 

13.991 Preventive Health and Health 
Services Block Grant 

13.992 Alcohol, Drug Abuse and Mental 
Health Block Grant 

13.993 Primary Care Block Grant 

13.994 Maternal and Child Health Block 
Grant 


5. Programs Administered by Federally- 
Recognized Indian Tribes 


13.228 Indian Health Services—Health 
Management Development Program 

13.612 Native American Program Financial 
Assistance Grants (1,6) 

13.655 Special Programs for the Aging— 
Title VI—Grants to Indian Tribes 

13.661 Native American Programs— 
Research, Demonstration and Evaluation 
(1,6) 

13.662 Native American Programs—Training 
and Technical Assistance (6) 

13.970 Health Professions Recruitment 
Program for Indians (1,6) 


6. Direct Financial Assistance to Non- 
Governmental Entities 


13.776 Professional Standards Review 
Organizations 

13.815 Refuge Assistance—Voluntary 
Agency Programs 

None Entrant Resettlement Grants to 
National Voluntary Agencies 


7. Programs Having Unique Characteristics 


13.256 Health Maintenance Organizations 

HMOs are businesses that must provide 
documentation in a qualification/loan 
application that is proprietary in nature. 
To require public review of these 
applications when a Federal loan or 
guarantee is involved could seriously 
jeopardize the confidentiality of these 


data and the HMO’s competitive position 
in the marketplace. 

HMOs have to be licensed by the State to 
operate. This is usually handled by the 
State Insurance and/or Health 
Commissioner's office. Requiring other 
State or local review would be a 
duplication of effort. 

Loans and loan guarantees to HMOs are 
for operating deficits and are required to 
be paid back. They are not subsidy 
loans. The Federal government has a lien 
on net revenues and has all powers of a 
creditor to recover assets on behalf of 
the U.S. Government. 

13.982 Mental Health Disaster Assistance 

This program provides grants to support 
the provisions of mental health services 
to individuals in a disaster area. Funds 
may not be used for long-term treatment. 
The National Institute of Mental Health 
acts as the agent for the Federal 
Emergency Management Administration. 
The Governor of the applicant State must 
approve the applicant agency. State 
approval or review of the specific 
applications would impede quick action 
for services in a disaster situation. 


Attachment B—Programs Subject to 
Executive Order 12372 


13.217 Family Planning Projects 

13.224 Community Health Centers 

13.246 Migrant Health Centers Grants 

13.258 National Health Service Corps 

13.260 Family Planning Services 

13.268 Immunization 

13.293 State Health Planning and 
Development Agencies 

13.294 Health Systems Agencies 

13.392 Cancer Construction 

13.600 Head Start 

13.623 Runaway Youth 

13.628 Child Abuse 

13.630* Developmental Disabilities—Basic 
Support and Advocacy Grants 

13.631 Developmental Disabilities—Special 
Projects 

13.633* Aging—Title III A & B—Grants for 
Supportive Services and Senior Centers 

13.635* Aging, Title Il] C—Nutrition 

13.645* Child Welfare Services—State 
Grants 

13.646* WIN 

13.659* Adoption Assistance 

13.676 Surplus Property Utilization 

13.965 Black Lung Clinics 

13.977 Venereal Disease 

13.978 Venereal Disease Research, 
Demonstration and Public Information 
and Education Grants 

13.985 Eye Research—Construction 

13.987 Health Programs for Refugees 

13.988 Cooperative Agreements for State- 
Based Diabetes Control Programs 

13.990 National Health Promotion Training 
Network 

13.995 Adolescent Family Life 
Demonstration Program 

None Cuban-Haitian Special Placement 

None Refugee Assistance Targeted 
Assistance Grants to States 

None Entrant Assistance Targeted 
Assistance Grants to States 


* Closed-ended formula grant programs to the 
States. 
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1. For the reasons set out in the 
Preamble, the Department of Health and 
Human Services proposes to amend 
Title 45, Code of Federal Regulations, by 
adding a new Part 100, to read as 
follows: 


Title 45—[Amended] 


PART 100—INTERGOVERNMENTAL 
REVIEW OF DEPARTMENT OF 
HEALTH AND HUMAN SERVICES 
PROGRAMS AND ACTIVITIES 


Sec. 

100.1 What is the purpose of these 
regulations? 

100.2 What definitions apply to these 
regulations? 

100.3 What programs and activities of the 
Department are subject to these 
regulations? 

100.4 [Reserved] 

100.5 What procedures apply to a state’s 
choice of programs under the Order? 

100.6 How does the Secretary give states an 
opportunity to comment on proposed 
Federal financial assistance and direct 
Federal development? 

100.7. How does the Secretary make efforts 
to accommodate state and local 
concerns? 

100.8 What are the Secretary's obligations 
in interstate situations? 

100.9 How may a state simplify, 
consolidate, or substitute Federally 
required state plans? 

100.10 May the Secretary waive any 
provision of these regulations? 

Authority: Executive Order 12372 (July 14, 

1982; 47 FR 30959); section 401(b) of 

Intergovernmental Cooperation Act of 1968 

(42 U.S.C. 4231(b)). 


§ 100.1 What is the purpose of these 
regulations? 


(a) The regulations in this part 
implement Executive Order 12372, 
issued July 14, 1982, and titled 
“Intergovernmental Review of Federal 
Programs.” 

(b) Executive Order 12372 is intended 
to foster an intergovernmental 
partnership and a strengthened 
Federalism by relying on state and local 
processes for state and local 
government coordination and review of 
proposed Federal financial assistance 
and direct Federal development. 

(c) The Order and these regulations 
are intended only to improve the 
internal management of the Department. 
Neither the Order nor these regulations 
are intended to-create any right or 
benefit enforceable at law by a party 
against the Department or its officers. 


§ 100.2 What definitions apply to these 
regulations? 


“Department” means the U.S. 
Department of Health and Human 
Services. 
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“Order” means Executive Order 
12372, issued July 14, 1982, and titled 
“Intergovernmental Review of Federal 
Programs.” 

“Secretary” means the Secretary of 
the U.S. Department of Health and 
Human Services, or an official or 
employee of the Department acting for 
the Secretary under a delegation of 
authority. 

“State” means any of the 50 states, the 
District of Columbia, the 
Commonwealth of Puerto Rico, the 
Commonwealth of the Northern Mariana 
Islands, Guam, American Samoa, the 
U.S. Virgin Islands, or the Trust 
Territory of the Pacific Islands. 


§ 100.3 What programs and activities of 
the Department are subject to these 
regulations? 

{a) The Secretary publishes in the 
Federal Register a list of the 
Department's programs and activities 
that are subject to the Order and these 
regulations. 

(b) With respect to programs and 
activities that are subject to the Order 
and these regulations and that a state 
chooses to cover under § 100.5, the 
Secretary to the extent permitted by 
law, uses the official state process to 
determine official views of state and 
local elected officials. 


§ 100.4 [Reserved] 


§ 100.5 What procedures apply to a state's 
choice of programs under the Order? 

(a) Each state that adopts a process 
under the Order notifies the Secretary of 
the Department's programs that the state 
chooses to cover under the Order. 

(b) The Secretary uses a state’s 
process under the Order as soon as 
feasible, depending on individual 
programs and projects, after the state 
notifies the Secretary of its program 
choices. 

(c) States may change their program 
choices under the Order at any time. 
The Secretary may establish deadlines 
by which states are required to inform 
the Secretary of changes in their 
program choices. 


§ 100.6 How does the Secretary give 
states an opportunity to comment on 
proposed Federal financial assistance and 
direct Federai development? 

(a) This section applies to all 
comments received from a state 
pursuant to an official process it has 
established under the Order, including 
comments where the state has delegated 
to local elected officials the review, 
coordination and communication with 
the Department. 

(b) With respect to programs and 
activities that are subject to the Order 


and these regulations and that a state 
chooses to cover under § 100.5, the 
Secretary, to the extent permitted by 
law, communicates with state and local 
elected officials as early in a program 
planning cycle as is reasonably feasible 
to explain specific plans and actions. 

(c) Except unusual circumstances, the 
Secretary gives states at least 30 days to 
comment on any proposed Federal 
financial assistance. or direct Federal 
development (see § 100.8 for comment 
periods pertaining to interstate 
situations). 

(d) Subject to paragraph (c) of this 
section, the Secretary may establish 
deadlines for: 

(1) Applicants to submit copies of 
their applications to states; 

(2) States to complete their review of 
applications under a financial 
assistance program and to submit their 
comments to the Department; and 

(3) States to complete their review of 
proposed direct Federal development 
and to submit their comments to the 
Department. 

(e) The Secretary responds as 
provided in the Order to all comments 
from a state that are provided through a 
state office or official that acts as a 
single point of contact under the Order 
between the state and all Federal 
agencies. 


§ 100.7 How does the Secretary make 
efforts to accommodate state and local 
concerns? 


(a) If a state provides comments to the 
Department in accordance with 
§ 100.6(e), the Secretary: 

(1) Accepts the state’s comments; or 

(2) Reaches a mutually agreeable 
solution with the state; or 

(3) (i) Provides the state with a timely 
explanation of the basis for the 
Department's decision. 

(ii) If requested by the Governor, the 
Secretary provides the explanation in 
writing. 

(iii) If the state has designated a state 
office or official as a single point of 
contact between the state and all 
Federal agencies, the Secretary provides 
any explanation under paragraph (a)(3) 
of this section to that official. 

(b) In any explanation under 
paragraph (a)(3) of this section, the 
Secretary informs the state that— 

(1) The Department will not 
implement its decision for ten days after 
the state receives the explanation; or 

(2) The Secretary has reviewed the 
decision and determined that, because 
of unusual circumstances, the ten-day 
waiting period is not feasible. 
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§ 100.8 What are the Secretary’s 
obligations in interstate situations? 

The Secretary is responsible for— 

(a) Identifying proposed Federal 
financial assistance and direct Federal 
development that have an impact on 
interstate areas; 

(b) Notifying the affected states; 
including states that have not adopted a 
process under the Order; and 

(c) Except in unusual circumstances, 
providing the affected states an 
opportunity of at least 45 days to 
comment. 


§ 100.9 How may a state simplify, 
consolidate, or substitute Federally 
required state plans? 

(a) As used in this section: 

(1) “Simplify” means that a state may 
develop its own format, choose its own 
submission date, and select the planning 
period for a state plan. 

(2) “Consolidate” means that a state 
may meet statutory and regulatory 
requirements by combining two or more 
plans into one document and that the 
state can select the format, submission 
date, and planning period for the 
consolidated plan. 

(3) “Substitute” means that a state 
may use a plan or other document that it 
has developed for its own purposes to 
meet Federal requirements. 

(b) If not inconsistent with law, a 
state may decide to try to simplify, 
consolidate, or substitute Federally 
required state plans without prior 
approval by the Secretary. 

(c) The Secretary reviews each state 
plan that a state has simplified, 
consolidated, or substituted and accepts 
the plan only if its contents meet 
Federal requirements. 


§ 100.10 May the Secretary waive any 
provision of these regulations? 

In an emergency, the Secretary may 
waive any provision of these 
regulations. 

2. Subchapter D and Subchapter K, 
Chapter 1, Title 42 of the Code of 
Federal Regulations is amended as 
follows: 


Title 42—[Amended] 


PART 51c—GRANTS FOR 
COMMUNITY HEALTH SERVICES 


42 CFR Part 51c is amended as 
follows: 

1. In § 51¢.104, paragraph (b) (10) is 
revised to read as follows: 


§51c.104 Application. 

(b) e @ @ 

(10) Evidence that all applicable 
requirements for review and/or 
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approval of the application under Title 
XV of the Act have been met. 


* * * * * 


PART 52b—NATIONAL CANCER 
INSTITUTE CONSTRUCTION GRANTS 


42 CFR Part 52b is amended as 
follows: 


§52b.4 [Amended] 


1. Section 52b.4, Application, is 
amended by removing paragraph (e). 


PART 55a—PROGRAM GRANTS FOR 
BLACK LUNG CLINICS 


42 CFR Part 52a is amended as 
follows: 


§55a.4 [Amended] 


1. Section 55a.4, what must an 
application for a Black Lung Clinic 
grant contain?, is amended by removing 
paragraph (e). 


PART 56—GRANTS FOR MIGRANT 
HEALTH SERVICES 


42 CFR Part 56 is amended as follows: 


1. In § 56.104, paragraph (b)(12) is 
revised to read as follows: 


§ 56.104 Application. 

(b) **e * 

(12) Evidence that all applicable 
requirements for review and/or 
approval of the application under title 
XV of the Act have been met. 


* * * * * 


PART 122—HEALTH SYSTEMS 
AGENCIES 


42 CFR Part 122 is amended as 
follows: 

1. In § 122.1, paragraph (b) is reserved 
as follows: 


§ 122.1 Definitions. 


* * * * 


(b) [Reserved] 
2. In § 122.105, paragraph (a)(1)(vi) is 
revised to read as follows: 


§ 122.105 Selection of agencies. 

(a) zat 

(1) *** 

(vi) The adequacy of plans for 
developing working relationships with 
appropriate PSROs, State Agencies and 
Statewide Health Coordinating 
Councils; with health systems agencies 
which are designated for health services 
areas within the same standard 
metropolitan statistical area (as 
determined by the Office of 
Management and Budget) as the health 
service area for which the applicant is 
seeking designation; and with other 
planning bodies, and 


3. In § 122.107, paragraphs (c)(11) (iii) 
and (iv) are reserved as follows: 


§ 122.107 Full designation agreements. 
(c) se * 
(11) se * 
(iii) [Reserved] 
(iv) [Reserved] 
4. In § 122.408, paragraph (b)(2) is 
revised to read as follows: 


§ 122.408 Procedures for submission of 
application. 


* * * * * 


(b) se 

(2) A copy of each application for a 
noncompeting continuation grant not 
subject to review under this 
subparagraph shall be provided by the 
applicant to the health systems agency 
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at the time the application is submitted 
to the Federal funding agency. 

5. In § 122.410, paragraph (a)(1)(v) is 
reserved to read as follows: 


§ 122.410 Procedures for health systems 
agency review. 


eke 
a 


aa 


(v) [Reserved] 


7 * 


_ Title 45—[Amended] 


PART 224—WORK INCENTIVE 
PROGRAMS FOR AFDC RECIPIENTS 
UNDER TITLE IV OF THE SOCIAL 
SECURITY ACT 


45 CFR Part 224 is amended as 
follows: 

1. In § 224.11 paragraphs (b) and (d)(2) 
and (3) are reserved as follows: 


§ 224.11 Annual State WIN plans. 
(b) (Reserved) 
(d)(1) * * * 
(2) [Reserved] 
(3) [Reserved] 


* * * * 7 


PART 1351—RUNAWAY YOUTH 
PROGRAM 


45 CFR Part 1351 is amended as 
follows: 

1. In § 1351.17, paragraph (c) is revised 
to read as follows: 


§ 1351.17 How is application made for a 
Runaway Youth Program grant? 
* : * * * 

(c) Submit a completed application to 
the Grants Management Office at the 
appropriate Regional Office 
[FR Doc. 83-1673 Filed 1-21-83; 8:45 am] 
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DEPARTMENT OF THE INTERIOR 
43 CFR Part 9 


intergovernmental Review of 
Department of the Interior Programs 
and Activities 


AGENCY: Office of the Secretary, Interior. 
ACTION: Notice of proposed rulemaking. 


SUMMARY: This proposed rule would 
implement Executive Order 12372, 
“Intergovernmental Review of Federal 
Programs.” It applies to Federal 
financial assistance programs and direct 
Federal development activities of the 
Department of the Interior. Executive 
Order 12372, and these proposed 
regulations, are intended to replace the 
intergovernmental consultation system 
developed under Office of Management 
and Budget (OMB) Circular A-95. They 
provide for a new, more effective, 
intergovernmental consultation system. 
Under the Order, state and local elected 
officials, not the Federal Government, 
will determine what Federal programs 
and activities to review and the 
procedures by which the review will 
take place. 

DATE: Comments must be received on or 
before March 10, 1983. 

ADDRESS: Interested persons should 
submit comments-to Department of the 
Interior, Office of Acquisition and 
Property Management, Division of 
Acquisition and Grants, 18th and C 
Streets, NW., Room 5526, Washington, 
D.C. 20240; (202) 343-6431. Comments 
will be available for inspection at the 


above address from 8:00 a.m. to 4:30 p.m. 


Monday through Friday. 

FOR FURTHER INFORMATION CONTACT: 
Office of Acquisition and Property 
Management, Division of Acquisition 
and Grants, 18th and C Streets, NW., 
Washington, D.C. 20240; (202) 343-6431. 
SUPPLEMENTARY INFORMATION: 


Background 


For many years, consultation between 
state and local officials and Federal 
agencies concerning Federal programs 
and activities has taken place through 
an elaborate regulatory and 
organizational framework created under 
OMB Circular A-95. The A-95 system 
required state and local governments to 
follow prescribed review procedures 
and to review specified Federal 
programs, regardless of the 
circumstances affecting particular state 
and local governments. The system also 
required review of Federal programs by 
state and local agencies without regard 
to the priorities of their elected 
leadership. The A-95 process became 
highly bureaucratic, burdensome, and 


costly. States and localities had to 
process too much paperwork, and, as a 
result, the impact of substantive 
comments was sometimes lost. A 
network of state and area 
clearinghouses was created to manage 
this paperwork. State and local elected 
officials found it difficult to exert 
significant influence on Federal 
decisions through this system, and 
Federal agencies found the system a 
cumbersome method of obtaining 
information about, and responding 
appropriately to, state and local 
concerns. 

On July 14, 1982, President Reagan 
signed Executive Order 12372, “Inter- 
governmental Review of Federal 
Programs”. The Executive Order is 
reproduced as Attachment A to the 
OMB notice published in today’s Federal 
Register. The Order directs the 
revocation of Circular A-95, and 
provides for a new, more effective, 
intergovernmental consultation system 
that is consistent with the President's 
policies concerning Federalism and 
regulatory relief. Under the Order, states 
and localities will take the initiative for 
establishing review procedures and 
priorities. State and local elected 
officials, not the Federal Government, 
will determine, within the scope of the 
Order, which Federal programs and 
activities to review and the procedures 
by which the review will take place. 
When state and local elected officials 
bring their concerns to a Federal 
agency’s attention through this process, 
the agency will have to make efforts to 
accommodate the concerns, and, if it 
does not accommodate them explain 
why not. This “accommodate or 
explain” provision gives greater weight 
to state and local views than Circular 
A-95 did. In addition, states will have 
the opportunity, to the extent permitted 
by law, to simplify, consolidate, or 
substitute Federally required state 
plans. 

Across the whole range of Federal 
programs and activities, the Federally 
required procedures for consultation 
under Circular A-95 created a 
substantial regulatory burden. The 
Executive Order's system of 
consultation will significantly reduce 
that burden, as well as opening 
opportunities for states to reduce 
administrative burdens in Federal 
programs requiring state plans. In 
contrast to the A-95 system, which 
relied heavily on clearinghouses, 
planning organizations, and other bodies 
which are not elected by the 
jurisdictions they serve, the Order, 
consistent with the President's 
Federalism policy, emphasizes the role 
of elected State and local officials. 
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OMB Guidance to States 


In order to assist the states as they 
begin their work in implementing the 
Order. OMB wrote on or before today to 
each state concerning the establishment 
of an official state process. This letter 
will be reproduced in the Federal 
Register in the next few days. This letter 
explains the role of the “single point of 
contact.” A “single point of contact” is 
the one office or official in a state that 
transmits the result of the state review 
and coordination with recommendations 
that differ from the Federal proposal to 
the Department and other Federal 
agencies and to which the Department 
directs official communications (e.g., 
explanations of nonaccommodation) to 
the state under the Order. A state may 
have as few or as many entities as it 
chooses to perform review and 
coordination and to conduct discussions 
with the Department. However, there 
should be only one point of contact to 
officially transmit recommendations for 
change to all Federal agencies under the 
Order. It is up to the state whether the 
single point of contact plays a 
substantive role with respect to the 
state’s views, or simply acts as a focal 
point for official communications. 

It is also worth emphasizing that 
states are not required to adopt an 
official state process at all. However, 
after final rules implementing the Order 
become effective (they will be published 
on or about April 30, 1983), the existing 
Federal A-95 consultation regulations 
will no longer be in effect. Other 
existing statutory consultation 
requirements are not affected by this 
proposed rule. An inventory of these 
existing requirements will be available. 

This Department and other Federal 
agencies have the basic responsibility of 
ensuring that their programs and 
activities are carried out in conformity 
with the Order's provisions. OMB will 
have general government-wide oversight 
responsibility for the implementation of 
the Order, but will not attempt to 
exercise any day-to-day, operational 
control of agency actions. Nor will OMB 
act as a forum for “appeals” of agency 
actions by non-Federal parties. 

The Department has in place various 
consultation processes provided for by 
statute, regulation and other means. In 
addition, under A-95 procedures, the 
Department has sought and entered into 
understandings with states on review of 
the Department's programs. The 
Department proposes to continue its 
existing consultation processes, revising 
them as appropriate or necessary. 

Therefore, the Department proposes 
no exclusions at this time; however, if a 
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state chooses to select programs or 
activities with existing consultation 
requirements, it must agree to adopt the 
existing requirements. A list of programs 
with existing requirements will be 
available. 


Development of Proposed Regulations 


If the objectives of the Executive 
Order are to be met, Federal agencies 
must ensure that they deal with state 
and local elected officials in a consistent 
and understandable way. To this end, 
the Federal agencies affected by the 
Order have worked together to make 
common policy decisions and, to the 
extent-feasible, to draft common 
regulatory language. The agencies 
involved chose an approach that 
minimizes the imposition of regulatory 
requirements on non-Federal parties. 
For the most part, these proposed 
regulations will spell out the 
Department's obligations and 
procedures in response to the views 
expressed by state and local elected 
officials. A paper discussing the policy 
decisions made by the agencies and 
OMB was made available to the public 
on December 23, 1982 (47 FR 57369). 
Following the close of the comment 
period, the agencies will again work 
together with the aim of promulgating 
final rules that are substantially 
consistent with one another. It is the 
Federal Government's intention that 
there will be no further rulemaking with 
respect to this Executive Order. 

The Executive Order mandates the 
implementation of final regulations by 
April 30, 1983. It will not be possible to 
have an adequate comment period and- 
meet this deadline if the normal 30-day 
delay between the publication date of a 
final rule and its effective date is 
observed. Consequently, the Department 
proposes to make the final rule effective 
immediately upon its publication on 
April 30. As a matter of style, the 
proposed rules use the present tense 
when describing the Department's 
obligations. For example, when the 
proposed regulation says that the 
Secretary “provides the State with a 
timely explanation,” the regulation 
requires the Secretary to do so. 


Removal of Regulations Implementing 
OMB Circular A-95 


The Department does not have 
existing regulations implementing 
former OMB Circular A-95. 


Statement of Effects 


The Department has determined that 
this is not a major rule under Executive 
Order 12291. The proposed rule would 
simplify consultation with the 
Department and allow state and local 


governments to establish cost-effective 
consultation procedures. For this reason, 
the Department believes that any 
economic impact the regulation has will 
be positive. It is unlikely that its 
economic impacts will be significant, in 
any case. Consequently, the Department 
certifies, under the Regulatory 
Flexibility Act, that this rule would not 
have a substantial economic impact on a 
significant number of small entities. This 
proposed rule is not subject to section 
3504(h) of the Paperwork Reduction Act, 
since it would not require the collection 
or retention of information. 


Section-by-Section Analysis 


Section 9.1 What is the purpose of 
these regulations? 


This section briefly states the purpose 
of the regulations, which is to implement 
Executive Order 12372 and foster an 
improved system of intergovernmental 
consultation. Paragraph (c) states the 
important point that the Order, and 
these regulations, are intended only to 
improve the Department's internal 
management of its consultation with 
state and local governments. Neither the 
Order nor these regulations are intended 
to create any right of judicial review of 
the Department's action. For example, it 
is not intended that a state or local 
government would have the right to sue 
the Department because the Department 
failed to explain a nonaccommodation — 
of a state recommendation. 


Section 9.2 What definitions apply to 
these regulations? 


This section defines several terms 
used frequently in the proposed rule. 
“Department” means the Department of 
the Interior. “Order” means Executive 
Order 12372. “Secretary” means the 
Secretary of the Interior or an official or 
employee of the Department acting 
under a delegation of authority from the 
Secretary. This does not mean that there 
must be a new specific, formal 
delegation pertaining to Executive Order 
12372. Any official who has existing 
authority to act concerning a program or 
activity under a delegation could act 
under the Order concerning that 
program or activity. “State” means any 
of the 50 states, the District of Columbia, 
the Commonwealth of Puerto Rico, the 
Commonwealth of the Northern Mariana 
Islands, the U.S. Virgin Islands, Guam, 
American Samoa, or the Trust Territory 
of the Pacific Islands. The definition of 

“state” means that any jurisdiction 
mentioned may create an official 
consultation process and consult with 
Federal agencies. 

In addition to these definitions, three 
other terms—simplify, consolidate, and 
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substitute—are defined in § 9.9, State 
Plans. Several other terms appearing in 
the Order are not defined in this section, 
but are used in the regulation in a way 
that makes their operational meaning 
clear (e.g., accommodate and explain in 
§ 9.7). 


Section 9.3 What programs and 
activities of the Department are subject 
to these regulations? 


The intent of the Order is that state 
and local elected officials should have 
the opportunity to consult with Federal 
agencies under that Order concerning as 
many Federal programs and activities as 
they wish. Paragraph (a) provides that 
the Department will publish a Federal 
Register notice, in conjunction with the 
publication of its final Executive Order 
12372 rule, listing the programs and 
activities that are subject to the Order. 
Updated lists will be published when 
necessary in order to let states know 
which of the Department’s programs and 
activities they may choose to cover. 

The Department has determined that 
its programs and activities with formal 
and informal consultation processes 
already in place provide State and local 
government officials meaningful 
opportunities to contribute to program 
planning and decision-making. All of 
these opportunities are fully in accord 
with the spirit and intent of the 
Executive Order. It is in this spirit that 
the Department proposes to continue 
existing processes for consultation, 
rather than imposing additional or 
duplicative regulatory requirements and 
disrupting existing avenues of 
communication, procedures and time 
frames. Regular informal contacts, as 
well as formal public involvement 
procedures, have become an accepted 
and integral part of the Department's 
“good neighbor” approach to 
management of the Federal estate and 
its resources. In addition, the 
Department places a strong emphasis on 
a “principal-to-principal” relationship 
between the Secretary and State 
Governors, a practice that has proven 
extremely effective. All of these 
processes have been carefully 
developed, and most are required by the 
statutory and regulatory authorities that 
govern management and protection of 
natural resources and environmental 
quality. 

With these factors in mind, the 
Department believes it is more 
beneficial to continue existing 
consultation processes with State and 
local governments rather than imposing 
additional or duplicative regulatory 
requirements under the Executive Order. 
In this way, effective working 
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relationships can continue in the most 
efficient and cost-effective manner. New 
programs will be reviewed when they 
are developed to determine applicability 
of coverage under the Executive Order. 
Activities and programs that clearly are 
not Federal financial assistance or 
direct Federal development (e.g., 
procurement by the Department) are not 
subject to the Order. Also, the Order 
and these regulations do not apply to 
proposed regulations, legislation, budget 
formulation, national policy decisions, 
or classified programs or activities 
where formal consultation would 
endanger national security. 

Even if a program or activity is 
excluded from the consultation system 
established by the Order, state and local 
officials would continue to have an 
opportunity to have their views 
considered by the Department. Indeed, 
statutory requirements for consultation, 
such as section 401(b) of the 
Intergovernmental Cooperation Act of 
1968 (42 USC 4231(b)), require Federal 
agencies to consider the views of state 
and local governments. Many of the 
Department's program statutes have 
their own consultation requirements, 
and the Department will, of course, 
comply with all existing or future 
statutory requirements of this kind. 
However, the Department is not 
obligated to follow the provisions of the 
Order and these regulations with respect 
to excluded programs and activities. 

Paragraph (b) simply states the 
Secretary's obligation, to the extent 
permitted by law, to use a state’s official 
process to determine official views of 
state and local officials. This obligation, 
which derives directly from the Order, 
extends only to programs and activities 
subject to the Order which a state has 
selected for coverage under § 9.5 of 
these regulations. If at any time a state 
believes that any official of the 
Department has not made appropriate 
use of the official state process, the state 
is invited to raise it concerns directly 
with the Secretary. 


Section 9.4 [Reserved] 


Section 9.5 What procedures apply to 
a state’s choice of programs under the 
Order? 


States may choose to consult with the 
Department under the Order concerning 
any of the Department's programs and 
activities that the Department's Federal 
Register notice (on or about April 30, 
1983 and subsequently) lists as subject 
to the Order. However, these regulations 
do not require states to consult with the 
Department concerning any particular 
program or activity. This ia an important 
distinction between the Order’s 


consultation policy and the system 
established under Circular A-95, which 
gave states no discretion concerning 
program selection. Under the Order, 
each state may choose whether to use 
the consultation system with respect to 
any particular program or activity. This 
gives states increased flexibility to 
determine how best to allocate their 
resources. 

For example, if a state decides it has 
limited interest in a particular program, 
the state might choose not to cover the 
program under its E.O. 12372 process, 
thereby saving resources for use on 
other programs. 

The Department emphasizes that the 
choice of whether to cover a particular 
program or activity listed in the 
Department's Federal Register notice is 
entirely up to each state. While the 
Department will be happy to discuss 
with states the most effective ways of 
carrying out consultation concerning its 
programs and activities, the Department 
will not attempt to constrain the state’s 
discretion with respect to program 
selection. 

Paragraph (a) of this section sets out a 
purely administrative requirement 
pertaining to program selection. The 
state must notify the Secretary of the 
programs and activities it chooses to 
cover. When it first establishes its 
official process, the state can meet this 
requirement by sending to OMB, along 
with other information required to 
establish the process, a list of the 
Federal programs and activities it 
wishes to cover. OMB will inform each 
Federal agency of the programs and 
activities of each that the state has 
chosen to cover. Subsequently, the state 
should send all program coverage 
information (additions, deletions, other 
changes) directly to the Department. 
This information will enable the 
Department's personnel who work on a 
particular program or activity to know 
which states they must consult with 
under the provisions of the Order. 

Paragraph (b) provides that, once a 
state has established a process and 
made its program selections known to 
the Department, the Department will use 
the state’s process concerning the 
programs and activities selected by the 
state as soon as feasible. While the 
Department will make every effort to 
use the state’s process, there may be 
situations, on individual programs or 
projects, where the Department may not 
be able to do so for a time. The 
Department will make determinations 
concerning when to begin using the 
state’s official process on a case-by-case 
basis and will let the states know when 
it will start to use the state process. 
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Paragraph (c) provides that the 
Department may establish deadlines for 
changes by states in the program 
selection choices. A state may add or 
delete a program or activity from those 
it wishes to cover under the Order at 
any time. However, in order for 
meaningful consultation to occur under 
the Order, the Department may need a 
certain amount of “lead time” before it 
can adapt its procedures to the changed 
circumstances. For this reason, the 
Department may find it necessary to 
establish deadlines for program 
selection changes. These deadlines 
would usually be notifications to the 
states that, for example, if they wished 
to have consultation under the Order 
begin with respect to a particular 
program on a given date, they would 
have to inform the Department of their 
program selection change a certain time 
(e.g., 30 days, 45 days) prior to that date. 


Section 9.6 How does the Secretary 
give states an opportunity to comment 
on proposed Federal financial 
assistance and direct Federal 
development? 


Paragraph (a) points out that the 
Order would apply not only to 
comments prepared pursuant to the 
official state process but also to 
comments formulated by local elected 
officials to whom the state’s 
consultation role has been delegated in 
specific instances. Section 3(a) of the 
Order permits states to delegate, to local 
elected officials in specific instances, 
the review, coordination, and 
communication with Federal agencies 
that normally take place under the state 
process. This means that states may 
choose not only which programs and 
activities to cover but also who within 
the state has the opportunity to carry 
out the consultation. States have 
complete discretion concerning 
delegation of their consultation role. 

For example, a state could delegate to 
a single mayor the state’s consultation 
role with respect to a project occurring 
in his or her city. The state could 
delegate all consultation under a 
particular program to officials of the 
local governments whose jurisdictions 
are affected by projects under the 
programs. The state could delegate its 
consultation role for a particular 
program to local elected officials in 
cities above 250,000 population but not 
to local officials in smaller jurisdictions, 
or vice-versa. In any case of delegation, 
the local official to whom the state’s 
consultation role in delegated stands in 
the shoes of the official state process 
with respect to the Department. For 
example, efforts by the Department to 
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reach a negotiated solution with the 
local official will be pursued directly 
with the official, not with the state itself. 

The local official to whom the state’s 
consultation role has been delegated 
would not send his or her comment 
directly to the Department. Rather, the 
official would send the comment to the 
Department through the state single 
point of contact. The Department would 
work with the local official in attempting 
to reach an accommodation, but, if 
efforts at accommodation were 
unsuccessful, the Department would 
explain the nonaccommodation to the 
single point of contact. Routing the 
delegated comment through the state 
single point of contact would alert the 
Department to the fact that the local 
official’s comments should be dealt with 
under the provisions of the Order and 
make unnecessary a separate 
communication from the state to the 
Department informing the Department 
that the comment was an official 
comment of the state. 

Section 2(b) of the Order requires 
Federal agencies to communicate with 
state and local elected officials as early 
in the program planning cycle as is 
reasonably feasible to explain specific 
plans and actions. Paragraph (b) 
incorporates this provision of the Order 
into these regulations. What the 
requirement means is that the 
Department is obligated to make efforts 
to ensure that information on proposed 
actions or decisions of the Department 
is available to the states in sufficient 
time to be able to exert meaningful 
influence on the Department's course of 
action. For example, the Department 
would make sure that the state learned 
of assistance announcements, including 
decision criteria, proposed Federal 
development project decisions, and so 
forth, in time to make a meaningful 
response. 

It is difficult to specify, in advance, 
the precise time frames that will 
implement the Order's notification 
requirement for the Department's widely 
varied programs and activities. 
However, paragraph (c) states that, as a 
general rule, states choosing to cover a 
particular program or activity will have 
at least 30 days (45 days in the case of 
interstate situations) to comment on 
proposed Federal financial assistance 
and direct Federal development actions 
before the Department commits itself to 
a given course of action. The 
Department, on a case-by-case basis, 
may allow a shorter period for comment 
if unusual circumstances make the 
shorter period necessary. Among the 
kinds of unusual circumstances that 
might necessitate a shorter comment 


period are an emergency, the necessity 
to make a grant or cooperative 
agreement decision before the end of a 
fiscal year, or a statutory deadline. 

In order to meet the Order's objective 
of ensuring states a meaningful 
opportunity to influence decisions by the 
Department, the Department may need 
to establish deadlines or time frames in 
nonregulatory program specific 
announcements for comment on 
particular actions or types of actions. 
Consequently, as provided in paragraph 
(d), the Department may define, for its 
varying programs and activities, the 
length of comment periods and the 
starting points from which comment 
periods would begin to run. States and 
localities would still have at least 30 
days to comment (45 days in interstate 
situations), except under unusual 
circumstances. For example, time frames 
may differ among different types of 
programs (e.g., one-year grants, multi- 
year grants), for different stages of the 
same program (e.g., end of fiscal year, 
deadline for quarterly apportionment). 

In some of the Department's programs, 
a basic decision to go forward with a 
project may be the key decision that 
determines a subsequent course of 
action by the Department. Once the 
initial decision is made, the Department 
has little discretion with respect to the 
subsequent decisions. The Department 
could inform states of the key decision 
points on which their comments are 
essential if the states are to have a 
meaningful role in influencing the 
Department's decision. 

In most financial assistance programs, 
a state, local, or private agency applies 
to the Department for a grant or 
cooperative agreement or otherwise 
seeks Departmental approval for 
financial assistance to be provided. In 
order to receive notification of 
applications for financial assistance 
from the Department, the state should 
work with applicant organizations to 
ensure that applications are provided to 
the state in a timely manner. If it 
becomes necessary, the Department 
may establish requirements in 
nonregulatory program-specific 
announcements for applicants to submit 
copies of their application to the state. 

In order to ensure timely completion 
of Federal dicisionmaking, the 
Department may require states to 
complete their reviews of applications 
and to submit their comments to the 
Secretary by a particular date. The 
intent of this provision is to prevent 
undue delays in Federal decisions 
affecting the state. A similar provision, 
in paragraph (d)(3), permits the 
Secretary to establish deadlines in 
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nonregulatory program-specific 
announcements for state review of the 
Department's direct development 
activities. 

Paragraph (e) makes an important 
point with respect to the way that 
communications between states and the 
Department would work. Under the 
Order, a state may organize the 
mechanics of its consultation process 
any way it chooses. However, in order 
to ensure that communications between 
the Department and the official state 
process flow efficiently, the Department 
strongly encourages states to establish a 
“single point of contact” for state 
communications with Federal agencies. 
Channeling communications from the , 
states to Federal agencies and from 
agencies back to the states through a 
single point has obvious benefits from 
the point of view of administrative 
simplicity. In addition, it will enable the 
Department to know which 
communications to treat as official 
under the provisions of the Order. The 
Department needs a means of separating 
the letters from state and local elected 
officials to which it will respond through 
normal correspondence channels from 
those letters to which it must respond 
under the provisions of the Order. 
States’ use of a single point of contact 
will permit the Department to make this 
necessary administrative distinction. 

In the absence of a state process, or 
with respect to a program that a state 
has not selected for coverage, the 
Department will work with the state, 
consistent with existing legal 
requirements. The provisions of the 
Order and these regulations will not 
apply, however. 

The proposed regulation would not 
impose any constraints on the content of 
comments that states send to the 
Department. However, the Department 
would strongly encourage commenters 
under the Order to follow three policies 
which are important for the efficient 
operation of the Order's consultation 
system. 

First, comments should address 
statutes, regulations, and other 
requirements governing a specific 
program or decision. Often, the 
Department is required to make a 
decision based on certain statutorily 
established factors. In other cases, the 
Department, through regulation or 
guidance, has established 
decisionmaking criteria for various 
actions. It is unlikely that the 
Department would be able to 
accommodate comments that do not 
address these requirements and 
standards, or which are not relevant to 
the decisionmaking process. In order to 
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have meaningful influence on the 
Department's decisions, comments must 
be relevant to the factors on which the 
Department bases its decisions. For 
example, if a Department's standards 
call for a decision to be made at a 
certain stage only on the technical 
merits of financial assistance proposals, 
before consideration is given to costs, 
the Department could not accommodate 
a state comment addressing costs during 
the technical review. 

Second, states can assist the 
Department's implementation of the 
Order by clearly specifying the 
magnitude of the state’s concerns. Often, 
it may be difficult for the Department to 
tell whether a state is firmly 
recommending a given course of action. 
has a mild preference for or reservation 
about the action, or is simply seeking 
clarification of the Department's 
position. For example, if a state wants 
the Department to recognize the state’s 
priorities, accept only a modified 
financial assistance application, or deny 
a financial assistance application, it 
would be very helpful if the state 
identified ‘its position as clearly as 
possible. The Order directs Federal 
agencies to make efforts to 
accommodate state concerns. The 
Department's ability to do so 
successfully is dependent, to a 
significant degree, on the clear 
articulation of concerns by the states. 

Third, the Department may not be in a 
good position to accomodate state and 
local concerns unless the state speaks 
with one voice in its comments. The 
Department recognizes that different 
state and local officials and agencies 
may not always agree among 
themselves concerning the course of 
action the Department should follow. 
The single point of contact should 
reconcile conflicting views before 
transmission to avoid the Department's 
having to seek clarification concerning 
which set of views the state wants the 
Department to accommodate. The 
process will work much better if the 
Department receives a single set of 
comments. 


Section 9.7 How does the Secretary 
make efforts to accommodate state and 
local concerns? 


Paragraph (a) provides that when a 
state comments to the Department under 
the Order, the Department has three 
choices. First, the Department can 
accept the state’s comments (i.e., do as 
the state recommends). Second, it can 
reach a mutually agreeable solution with 
the state. This solution can differ from 
the original state position on the matter. 
Third, if the Department cannot accept 
the state’s comments or reach a 


mutually agreeable solution, the 
Department is obligated to give the state 
a timely, simple explanation of the 
Department's reasons for not doing so. 
While the Department is not required to 
accept the state’s comments or to begin 
discussions towards another solution, 
the Department does have an obligation 
to provide a simple explanation of its 
decision. 

Normally, the explanation could take 
any form which adequately 
communicates the Department’s reasons 
for its decision to the state. A telephone 
call, a meeting, or a letter would perform 
this function. The Department has the 
discretion to choose the most 
appropriate mode of communicating the 
explanation in each case. There is one 
exception to the Department’s discretion 
to choose the mode of communicating 
the explanation. As paragraph (a)(3)(ii) 
provides, the Governor of the state may 
request, in advance of the time the 
explanation is made or after it is 
communicated to the single point of 
contact, that an explanation of 
nonaccommodation be made in writing. 
When it receives such a request from a 
Governor, the Department’s explanation 
will be in a letter. 

Paragraph (a)(3)(iii) spells out the role 
of the single point of contact in receiving 
explanations from the Department. The 
Department will direct all such 
explanations to the single point of 
contact in each state that has one. This 
is true even where accommodation 
discussions have occurred between the 
Department and another party in the 
state. 

Paragraph (b) concerns safeguards to 
ensure that the interests of states are 
protected in nonaccommodation 
situations. Paragraph (b)(1) provides 
that a nonaccommodation explanation 
will state that the Department will not 
implement its decision until ten days 
after the single point of contact receives 
the explanation except as provided in 
paragraph (b)(2). This waiting period is 
intended to permit states to respond to 
the Department in cases of 
nonaccommodation before the 
Department has awarded a grant or 
cooperative agreement, begun 
construction of a facility, or otherwise 
irrevocably carried out the decision. In a 
case in which the Department has 
provided a verbal explanation of a 
decision to the single point of contact, 
and the Governor subsequently has 
requested a written explanation, the ten 
day period will start to run from the date 
of the original explanation to the single 
point of contact. 

Paragraph (b)(2) recognizes that there 
will be some situations in which the 
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Department cannot observe the ten-day 
waiting period. These unusual 
circumstances could include, for 
example, a statutory deadline, 
emergency, or end of a fiscal year 
situation that may make it infeasible for 
the Department to wait ten days before 
implementing its decision. 

In a situation where the Department 
cannot observe the waiting period, the 
Secretary or a designee of the Secretary 
at a higher level than the official 
responsible for making the original 
decision will review the decision before 
the nonaccommodation explanation is 
made and before the Department 
implements the decision. The 
nonaccommodation explanation will 
include the Department's reasons for 
determining that the ten-day waiting 
period is not feasible. 


Section 9.8 What are the Secretary’s 
obligations in interstate situations? 


In some cases, action taken by the 
Department in Federal financial 
assistance or direct Federal 
development may have an impact on 
interstate areas. In these situations, the 
Department has certain additional 
obligations. First, the Department will 
identify its actions or decisions that 
have an impact on interstate areas. 
Having done so, the Department will, as 
provided in paragraph (b), notify the 
states on which there is a potential 
direct effect whether or not they have 
established an official state process 
under the Order. Except in unusual 
circumstances (e.g., statutory deadline, 
emergencies, financial assistance 
awards at the end of the fiscal year, 
etc.), as a general rule the Department 
will provide the affected states an 
opportunity for comment of at least 45 
days before the Department commits 
itself to a course of action. The increase 
in the minimum comment period from 30 
to 45 days in interstate situations allows 
extra time for states to coordinate 
among themselves before providing 
views to the Department. 

The Department, obviously, cannot 
require states to coordinate with each 
other on proposed Federal activities 
having an impact on an interstate area. 
However, the Department strongly 
encourages each affected state to share 
its comments with and obtain the views 
of affected states, using the other state’s 
single point of contact, if there is one, or 
an appropriate state official if there is 
not a single point of contact. The 
Department encourages states to 
reconcile differences where they exist, 
so that the states can present the 
Department with a unified position. If 
the affected states provide the 
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Department with conflicting 
recommendations, the Department will, 
with respect to states that have 
established a process under the Order, 
make efforts to accommodate the states’ 
concerns as provided in § 9.7. 


Section 9.9 How may a state simplify, 
consolidate, or substitute Federally 
required state plans? 


This section carries out section 2(d) of 
the Order, which directs Federal 
agencies to “allow” states to consolidate 
or simplify plans and to “encourage” 
states to substitute their own plans for 
Federally required state plans. 

Paragraph (a) defines three terms used 
in this section. For a state to “simplify” 
a plan means that a state may develop 
its own format, choose its own 
submission date, and select the planning 
period covered by the plan. 
“Consolidate” means that the state may 
meet statutory and regulatory 
requirements by combining two or more 
plans into one document. The state may 
also select the format, submission date, 
and planning period for a consolidated 
plan. “Substitute” means that a state 
may use a plan or other document that is 
developed for its own purposes to meet 
Federal requirements in place of a plan 
mandated by the Department. States are 
encouraged to take full advantage of the 
possibilities of modification of state 
plans under this section. State plans 
required by the Department that are 
eligible for modification (i.e., 
simplification, consolidation, or 
substitution) under the order will be 
listed by the Department in an OMB 
notice published in today’s Federal 
Register. The Department is willing to 
consider other state plans for eligibility 
for modification under this section. 

For purposes of state plan 
modifications, it is necessary to draw a 
distinction between the state’s decision 
concerning which plans it wants to try 
to modify and the Department's decision 
concerning whether to accept modified 
plans. Paragraph (b) deals with the first 
of these issues. A state may decide to 
try to simplify, consolidate or substitute 
state plans without prior approval by 
the Department. The state's discretion in 
this respect is complete. 

Paragraph (c) points out that the 
Department may review the content of 
state proposals to simplify, consolidate, 
or substitute state plans to ensure that 
they meet all applicable Federal 
requirements. Under this provision, the 
Department could disapprove the 
content of a modified plan on the basis, 
for example, of legal insufficiency or the 
failure of the modified plan to meet 
Federally mandated substantive 
standards. If the Department 


disapproves a state plan, the state may 
have recourse to any existing appeal 
process of the Department applicable to 
the program in question. However, the 
Department does not propose any new 
special appeal process for situations in 
which the Department does not accept a 
modified plan. 

This paragraph is not intended to give 
the Department any new authority it 
does not already have to review or 
disapprove state plans. For example, if a 
statute limits the grounds on which the 
Department may disapprove a state plan 
submission, this paragraph is not 
intended to expand those limits. The 
paragraph does emphasize, however, 
that these regulations do not impair the 
Department's existing authority to 
review amd, if necessary, disapprove 
state plans. This section also does not 
affect any existing statutory or 
regulatory requirements concerning 
submission dates, planning periods, or 
formats of state plans, The Department 
will review and make appropriate 
modifications in regulatory requirements 
without a statutory basis to allow more 
state flexibility. 

The Department's ability to review 
state plans is important not only for the 
Department's ability to administer its 
programs effectively but also to prevent 
states from inadvertently causing delays 
in Departmental funding decisions. In 
many financial assistance programs, 
required program standards must be met 
through a state plan before Federal 
funds are awarded. The Department 
may not be in a position to award funds 
to recipients if a plan does not meet 
legal requirements or substantive 
Federal program standards. 

The Department encourages states 
which wish to simplify, consolidate or 
substitute state plans to inform the 
Department well in advance of their 
intentions. Early discussions between 
state officials and the Department 
regarding proposed modifications of 
plans will help to avoid later problems, 
including unexpected delays or 
disapprovals of modifications. The 
Department is very willing to work 
closely with state officials on plan 
modifications and, where feasible, will 
provide technical assistance or advice in 
plan modification efforts. 


Section 9.10 May the Secretary waive 
any provision of these regulations? 


This section allows the Secretary to 
waive any provision in these regulations 
in an emergency. The Department 
expects to use this provision sparingly, 
since the Department's policy is to carry 
out the Order as fully as it can. 


Authorship Statement 


Under the direction of OMB, an inter- 
agency group was established to draft 
common regulatory provisions for use 
by agencies in implementing E.O. 12372. 
The head official responsible for 
developing the Department’s proposed 
regulations is Mr. Colonel Armstrong, 
Chief, Division of Acquisition and 
Grants, Office of Acquisition and 
Property Management. 


List of Subjects in 43 CFR Part 9 


Intergovernmental relations. 


For the reasons set out in the 
preamble , the Department of the 
Interior proposes to amend Title 43, 
Code of Federal Regulations, by adding 
a new Part 9 to read as follows, 
pursuant to Executive Order 12372 (July 
14, 1982); and Section 401(b) of the 
Intergovernmental Cooperation Act of 
1968 (42 U.S.C. 4231(b)). 


Dated: January 17, 1983. 
Richard R. Hite, 
Deputy Assistant Secretary of the Interior. 


PART 9—INTERGOVERNMENTAL 
REVIEW OF DEPARTMENT OF THE 
INTERIOR PROGRAMS AND 
ACTIVITIES 


Sec. 

9.1 What is the purpose of these 
regulations? 

9.2 What definitions apply to these 
regulations? 

9.3 What programs and activities of the 
Department are subject to these 
regulations? 

9.4 (Reserved) 

9.5 What procedures apply to a state's 
choice of programs under the Order? 

9.6 How does the Secretary give states an 
opportunity to comment.on proposed 
Federal financial assistance and direct 
Federal development? 

How does the Secretary make efforts to 
accommodate state and local concerns? 
What are the Secretary's obligations in 
interstate situations? 

How may a state simplify, consolidate, 
or substitute Federally required state 
plans? 

9.10 May the Secretary waive any provision 
of these regulations? 

Authority: Executive Order 12372 (July 14, 
1982); (47 FR 30959); section 401(b) of 
Intergovernmental Cooperation Act of 1968 
(42 U.S.C. 4231(b)). 


§ 9.1 What is the purpose of these 
regulations? 

(a) The regulations in this part 
implement Executive Order 12372, 
issued July 14, 1982, and titled 
“Intergovernmental Review of Federal 
Programs.” 

(b) Executive Order 12372 is intended 
to foster an intergovernmental 
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partnership and a strengthened 
Federalism by relying on state and local 
processes for state and local 
government coordination and review of 
proposed Federal financial assistance 
and direct Federal development. 

(c) The Order and these regulations 
are intended only to improve the 
internal management of the Department. 
Neither the Order nor these regulations 
are intended to create any right or 
benefit enforceable at law by a party 
against the Department or its officers. 


§9.2 What definitions apply to these 
regulations? 

“Department” means the U.S. 
Department of the Interior. 

“Order” means Executive Order 
12372, issued July 14, 1982, and titled 
“Intergovernmental Review of Federal 
Programs.” 

“Secretary” means the Secretary of 
the U.S. Department of the Interior or an 
official or employee of the Department 
acting for the Secretary under a 
delegation of authority. 

“State” means any of the 50 states, the 
District of Columbia, the 
Commonwealth of Puerto Rico, the 
Commonwealth of the Northern Mariana 
Islands, Guam, American Samoa, the 
U.S. Virgin Islands, or the Trust 
Territory of the Pacific Islands. 


§ 9.3 What programs and activities of the 
Department are subject to these 
regulations? 

(a) The Secretary publishes in the 
Federal Register a list of the 
Department’s programs and activities 
that are subject to the Order and these 
regulations. 

(b) With respect to programs and 
activities that are subject to the Order 
and these regulations and that a state 
chooses to cover under § 9.5, the 
Secretary, to the extent permitted by 
law, uses the official state process to 
determine official views of state and 
local elected officials. 

(c) With respect to programs and 
activities that a state chooses to cover, 
and that have existing consultation 
processes, the State must agree to adopt 
those existing processes. 


§9.4 [Reserved] 


§9.5 What procedures apply to a state’s 
choice of programs under the Order? 

(a) Each state that adopts a process 
under the Order notifies the Secretary of 


the Department's programs that the state 
chooses to cover under the Order. 

(b) The Secretary uses a state’s 
process under the Order as soon as 
feasible, depending on individual 
programs and projects, after the state 
notifies the Secretary of its program 
choices. 

(c} States may change their program 
choices under the Order at any time. 
The Secretary may establish deadlines 
by which states are required to inform 
the Secretary of changes in their 
program choices. 


§9.6 How does the Secretary give states 


. an cpportunity to comment on proposed 


Federai financial assistance and direct 
Federal development? 


(a) This section applies to all 
comments received from a state 
pursuant to an official process it has 
established under the Order, including 
comments where the state has delegated 
to local elected officials the review, 
coordination and communication with 
the Department. 

(b) With respect to programs and 
activities that are subject to the Order 
and these regulations and that a state 
chooses to cover under § 9.5, the 
Secretary, to the extent permitted by 
law, communicates with state and local 
elected officials as early in a program 
planning cycle as is reasonably feasible 
to explain specific plans and actions. 

(c) Except in unusual circumstances, 
the Secretary gives states at least 30 
days to comment (see § 9.8 for comment 
periods pertaining to interstate 
situations). 

(d) Subject to paragraph (c) of this 
section, the Secretary may establish 
deadlines for: 

(1) Applicants to submit copies of 
their applications to the states; and 

(2) States to complete their review of 
applications under a financia! 
assistance program and to submit their 
comments to the Department. 

(3) States to complete their review of 
proposed direct Federal development 
and to submit their comments to the 
Department. 

(e) The Secretary responds as 
provided in the Order to all comments 
from a state that are provided through a 
state office or official that acts as a 
single point of contact under the Order 
between the state and all Federal 
agencies. 
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§9.7 How does the Secretary make 
efforts to accommodate state and local 
concerns? 

(a) If a state provides comments to the 
Department in accordance with § 9.6(e), 
the Secretary: 

(1) Accepts the state’s comments; or 

(2) Reaches a mutually agreeable 
solution with the state; or 

(3)(i) Provides the state with a timely 
explanation of the basis for the 
Department's decision. 

(ii) If requested by the Governor, the 
Secretary provides the explanation in 
writing. 

(iii) If the state has designated a state 
office or official as a single point of 
contact between the state and all 
Federal agencies, the Secretary provides 
any explanation under paragraph (a)(3) 
of this section to that office or official. 

(b) In any explanation under 
paragraph (a)(3) of this section, the 
Secretary informs the state that: 

(1) The Department will not 
implement its decision for ten days after 
the state receives the explanation; or 

(2) The Secretary has reviewed the 
decision and determined that because of 
unusual circumstances, the ten-day 
waiting period is not feasible. 


§ 9.8 What are the Secretary’s obligations 
in interstate situations? 

The Secretary is responsible for: 

(a) Identifying proposed Federal 
financial assistance and direct Federal 
development that have an impact on 
interstate areas; 

(b) Notifying the states which are 
directly affected including states that 
have not adopted a process under the 
Order; and 

(c) Except in unusual circumstances, 
providing such states an opportunity of 
at least 45 days to comment. 


§9.9 How may a state simplify, 
consolidate, or substitute Federaily 
required state plans? 


(a) As used in this section: 

(1) “Simplify” means that a state may 
develop its own format, choose its own 
submission date, and select the planning 
period for a state plan. 

(2) “Consolidate” means that a state 
may meet statutory and regulatory 
requirements by combining two or more 
plans into one document and that the 
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state can select the format, submission 
date, and planning period for the 
consolidated plan. 

(3) “Substitute” means that a state 
may use a plan or other document that it 
has developed for its own purposes to 
meet Federal requirements. 

(b) If not inconsistent with law, a 
state may decide to try to simplify, 
consolidate, or substitute Federally 
required state plans without prior 
approval by the Secretary. 

(c) The Secretary reviews each state 
plan that a state has simplified, 
consolidated, or substituted and accepts 
the plan only if its contents meet 
Federal requirements. 


§ 9.10 May the Secretary waive any 
provision of these regulations? 

In an emergency, the Secretary may 
waive any provision of these 
regulations. 

[FR Doc. 83-1707 Filed 1-21-83; 8:45 am] 
BILLING CODE 4310-10-M 
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DEPARTMENT OF JUSTICE 
Office of the Attorney General 


28 CFR Part 30 
[Order No. 995-83] 
Intergovernmental Review of 


Department of Justice Programs and 
Activities 


AGENCY: Department of Justice. 
ACTION: Notice of proposed rulemaking. 


SUMMARY: This proposed rule would 
implement Executive Order 12372, 
“Intergovernmental Review of Federal 
Programs.” It applies to Federal 
financial assistance and direct Federal 
development programs and activities of 
the Department of Justice. Executive 
Order 12372, and these proposed 
regulations, are intended to replace the 
intergovernmental consultation system 
developed under Office of Management 
and Budget (OMB) Circular A-95. They 
provide for a new, more effective, 
intergovernmental consultation system. 
Under the Order, state and local elected 
officials not the Federal Government, 
will determine what Federal programs 
and activities to review and the 
procedures by which the review will 
take place. 

DATE: Comments must be received on or 
before March 10, 1983. 


ADDRESS: Interested persons should 
submit comments to the Office of Legal 
Policy, Room 4234, Department of 
Justice, Washington, D.C. 20530. 
Comments will be available for 
inspection at the above address from 10 
a.m. to 4 p.m. Monday through Friday. 


FOR FURTHER INFORMATION CONTACT: 
Paul P. Colborn, Office of Legal Policy, 
Room 4233, Department of Justice, 
Washington, D.C. 20530 (202/633-3239). 


SUPPLEMENTARY INFORMATION: 
Background 


For many years, consultation between 
state and local officials and Federal 
agencies concerning Federal programs 
and activities has taken place through 
an elaborate regulatory and 
organizational framework created under 
OMB Circular A-95. The A-95 system 
required state and local governments to 
follow prescribed review procedures 
and to review specified Federal 
programs, regardless of the 
cirumstances affecting particular state 
and local governments. The system also 
required review of Federal programs by 
state and local agencies without regard 
to the priorities of their elected 
leadership. The A-95 process became 
highly bureaucratic, burdensome, and 


costly. States and localities had to 
process too much paperwork, and, as a 
result, the impact of substantive 
comments was sometimes lost. A 
network of state and area 
clearinghouses was created to manage 
this paperwork. State and local elected 
officials found it difficult to exert 
significant influence on Federal 
decisions through this system, and 
Federal agencies found the system a 
cumbersome method of obtaining 
information about, and responding 
appropriately to, state and local 
concerns. 

On July 14, 1982, President Reagan 
signed Executive Order 12372, 
“Intergovernmental Review of Federal 
Programs.” The Executive Order is 
reproduced as Attachment A to the 
OMB notice published in today’s Federal 
Register. The Order directs the 
revocation of Circular A-95, and 
provides for a new, more effective, 
intergovernmental consultation system 
that is consistent with the President's 
policies concerning Federalism and 
regulatory relief. Under the Order, states 
and localities will take the initiative for 
establishing review procedures and 
priorities. State and local elected 
officials, not the Federal Government, 
will determine, within the scope of the 
Order, which Federal programs and 
activities to review and the procedures 
by which the review will take place. 
When state and local elected officials 
bring their concerns to a Federal 
agency's attention through this process, 
the agency will have to make efforts to 
accommodate the concerns, and, if it 
does not accommodate them, explain 
why not. This “accommodate or 
explain” provision gives greater weight 
to state and local views than Circular 
A-95 did. In addition, states will have 
the opportunity, to the extent permitted 
by law, to simplify, consolidate, or 
substitute Federally required state 
plans. 

Across the whole range of Federal 
programs and activities, the Federally 
required procedures for consultation 
under Circular A-95 created a 
substantial regulatory burden. The 
Executive Order’s system of 
consultation will significantly reduce 
that burden, as well as open 
opportunities for states to reduce 
administrative burdnes in Federal 
programs requiring state plans. In 
contrast to the A-95 system, which 
relied heavily on clearinghouses, 
planning organizations, and other bodies 
which are not elected by the 
jurisdictions they serve, the Order, 
consistent with the President's 
Federalism policy, emphasizes the role 
of elected State and local officials. 


OMB Guidance to States 


In order to assist states as they begin 
their work in implementing the Order, 
OMB wrote on or before today to each 
state concerning the establishment of an 
official state process. This letter will be 
reproduced in the Federal Register in the 
next few days. This letter explains the 
role of the “single point of contact.” A 
“single point of contact” is the one office 
or official in a state that transmits the 
result of the state review and 
coordination, with recommendations 
that differ from the Federal proposal, to 
the Department and other Federal 
agencies and to which the Department 
directs official communications (e.g., 
explanations of nonaccommodation) to 
the state under the Order. A state may 
have as few or as many entities as it 
chooses perform review and 
coordination and conduct discussions 
with the Department. However, there 
should be only one point of contact to 
officially transmit recommendations for 
change to all Federal agencies under the 
Order. It is up to the state whether the 
single point of contact plays a 
substantive role with respect to the 
state’s views, or simply acts as a focal 
point for official communications. 

It is also worth emphasizing that 
states are not required to adopt an 
official state process at all. However, 
after final rules implementing the Order 
become effective (they will be published 
on or about April 30, 1983), the existing 
Federal A-95 consultation regulations 
will no longer be in effect. Other 
existing statutory consultation 
requirements are not affected by this 
proposed rule; they are identified in 
Attachment A to this notice. 

This Department and other Federal 
agencies have the basic responsibility of 
ensuring that their programs and 
activities are carried out in conformity 
with the Order's provisions. OMB will 
have general government-wide oversight 
responsibility for the implementation of 
the Order, but will not attempt to 
exercise any day-to-day, operational 
control of agency actions. Nor will OMB 
act as a forum for “appeals” of agency 
actions by non-Federal parties. 


Development of Proposed Regulations 


If the objectives of the Executive 
Order are to be met, Federal agencies 
must ensure that they deal with state 
and local elected officials in a consistent 
and understandable way. To this end, 
the Federal agencies affected by the 
Order have worked together to make 
common policy decisions and, to the 
extent feasible, to draft common 
regulatory language. The agencies 
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involved chose an approach that 
minimizes the imposition of regulatory 
requirements on non-Federal parties. 
For the most part, these proposed 
regulations will spell out the 
Department's obligations and 
procedures in response to the views 
expressed by state and local elected 
officials. A paper discussing the policy 
decisions made by the agencies and 
OMB was made available to the public 
in December (47 FR 57369, December 23, 
1982). Following the close of the 
comment period, the agencies will again 
work together with the aim of 
promulgating final rules that are 
substantially consistent with one 
another. It is the Federal government's 
intention that there will be no further 
rulemaking with respect to this 
Executive Order. 

The Executive Order mandates the 
implementation of final regulations by 
April 30, 1983. It will not be possible to 
have an adequate comment period and 
meet this deadline if the normal 30-day 
delay between the publication date of a 
final rule and its effective date is 
observe. Consequently, the Department 
proposes to make the final rule effective 
immediately upon its publication on 
April 30. 

As a matter of style, the proposed 
rules use the present tense when 
describing the Department's obligations. 
For example, when the proposed 
regulation says that the Attorney 
General “provides the State with a 
timely explanation,” the regulation 
requires the Attorney General to do so. 


Removal of Regulations Implementing 
OMB Circular A-95 


In connection with this proposed 
rulemaking, the Department is proposing 
to remove its existing regulation 
implementing former OMB Circular A- 
95: 28 CFR Part 30 (‘Final Regulation 
Relating To The LEAA Implementation 
of the OMB Circular A-95 Revised”). 
Executive Order 12372 directed OMB to 
revoke the Circular itself, and the OMB 
directive revoking the Circular told 
Federal agencies to leave their A-95 
regulations in place only until new 
regulations implementing the Order 
were promulgated on April 30, 1983. 
Final rules carrying out the removal will 
be published on or about April 36, 1983, 
in conjunction with the Department's 
final rule implementing Executive Order 
12372. 


Executive Order 12291, Regulatory 
Flexibility Act and Paperwork 
Reduction Act 


The Department has determined that 
this is not a major rule under Executive 
Order 12291. The propsed rule would 


simplify consultation with the 
Department and allow state and local 
governments to establish cost-effective 
consultation procedures. For this reason, 
the Department believes that any 
economic impact the regulation has will 
be positive. It is unlikely that its 
economic impacts will be significant, in 
any case. Consequently, the Department 
certifies, under the Regulatory 
Flexibility Act, that this rule would not 
have a substantial economic impact on a 
significant number of small entities. This 
proposed rule is not subject to section 
3504(h) of the Paperwork Reduction Act, 
since it would not require the collection 


‘or retention of information. 


Section-by-Section Analysis 


Section 30.1 What is the purpose of 
these regulations? 


This section briefly states the purpose 
of the regulations, which is to implement 
Executive Order 12372 and foster an 
improved system of intergovernmental 
consultation. Paragraph (c) states the 
important point that the Order, and 
these regulations, are intended only to 
improve the Department's internal 
management of its consultation with 
state and local governments. Neither the 
Order nor these regulations are intended 
to create any right of judicial review of 
the Department's action. For example, it 
is not intended that a state or local 
government would have the right to sue 
the Department because the Department 
failed to explain a nonaccommodation 
of a state recommendation. 


Section 30.2 What definitions apply to 
these regulations? 


This section defines several terms 
used frequently in the proposed rule. 
“Department” means the Department of 
Justice. “Order” Means Executive Order 
12372. “Attorney General” means the 
Attorney General or an official or 
employee of the Department acting 
under a delegation of authority from the 
Attorney General. This does not mean 
that there must be a new, specific, 
formal delegation pertaining to 
Executive Order 12372. Any official who 
has existing authority to act concerning 
a program or activity under a delegation 
could act under the Order concerning 
that program or activity. “State” means 
any of the 50 states, the District of 
Columbia, the Commonwealth of Puerto 
Rico, the Commonwealth of the 
Northern Mariana Islands, the U.S. 
Virgin Islands, Guam, American Samoa, 
or the trust territory of the Pacific 
Islands. The definition of “state” means 
that the District of Columbia, Puerto 


’ Rico, and the other jurisdictions 


mentioned may create an official 
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consultation process and consult with 
Federal agencies on the same basis as 
each of the 50 states. 

In addition to these definitions, three 
other terms—simplify, consolidate, and 
substitute—are defined in § 30.9, State 
Plans. Several other terms appearing in 
the Order are not defined in this section, 
but are used in the regulation in a way 
that makes their operational meaning 
clear (e.g., accommodate and explain in 
§ 30.7). 


Section 30.3 What programs and 
activities of the Department are subject 
to these regulations? 


The intent of the Order is that state 
and local elected officials should have 
the opportunity to consult with Federal 
agencies under the Order concerning as 
many Federal programs and activities as 
they wish. This section provides that the 
Department will publish a Federal 
Register notice, in conjunction with the 
publication of its final Executive Order 
12372 rule, listing the programs and 
activities that are subject to the Order; 
however, specific transactions that 
involve only non-governmental 
individuals or entities, and not state or 
local governments, are exempt from the 
Order. updated lists will be published 
when necessary in order to let states 
know which of the Department's 
programs and activities they may 
choose to cover. Attachment A to this 
notice is a list of current programs and 
activities the Department believes are 
subject to the Order; the list identifies 
any existing statutory consultation 
requirements that are not affected by 
the Order or these regulations. 

Attachment B to this notice is a list of 
those programs and activities that the 
Department proposes to exclude from 
coverage under the Order. The reason 
for each proposed exclusion is also 
listed The Department seeks comments 
on the proposed exclusions. After 
promulgation of the final rules, if the 
Department wants to exclude new or 
additional programs or activities from 
coverage under the Order, it will publish 
a Federal Register notice requesting 
comment on the proposed exclusions. 

Even if a program or activity is 
excluded from the consultation system 
established by the Order, state and local 
officials would still have an opportunity 
to have their views considered by the 
Department. Indeed, statutory 
requirements for consultation, such as 
section 401(B) of the Intergovernmental 
Cooperation Act of 1968 (42 U.S.C. 
4231(b)), require Federal agencies to 
consider the views of state and local 
governments. Many of the Department's 
program statutes have their own 
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consultation requirements, and the 
Department will, of course, comply with 
all existing or future statutory 
requirements of this kind. However, the 
Department is not obligated to follow 
the provisions of the Order and these 
regulations with respect to excluded 
programs and activities. 

If at any time a state believes that any 
official of the Department has not made 
appropriate use of the official state 
process, the state is invited to raise its 
concerns directly with the Attorney 
General. 


Section 30.4 What are the Attorney 
General’s general responsibilities under 


the Order? 


This section incorporates the most 
important portions of Executive Order 
12372 into the Department's regulation, 
emphasizing the Department's 
obligations under the Order. The 
mechanisms by which the Department 
will carry out many of these general 
obligations are developed further in 
other sections of the rule. For example, 
paragraph (b}(4) of this section is further 
elaborated in § 30.9, concerning state 
plans. 

Paragraph (b)(2) means the 
Department is obligated to make efforts 
to ensure that information on proposed 
actions or decisions of the Department 
is available to the states in sufficient 
time for them to be able to exert 
meaningful influence on the 
Department's course of action. For 
example, the Department would make 
sure that the states learned of draft 
assistance announcements including 
decision criteria, proposed Federal 
development project decisions, and so 
forth, in time to make a meaningful 
response. 


Section 30.5 What procedures apply to 
a state’s choice of programs under the 
Order? 


States may choose to consult with the 
Department under the Order concerning 
any of the Department's programs and 
activities listed as subject to the Order 
by the Department's Federal Register 
notices on or about April 30, 1983 and 
subsequently. However, these 
regulations do not require states to 
consult with the Department concerning 
any particular program or activity. This 
is a important distinction between the 
Order's consultation policy and the 
system established under Circular A-95, 
which gave states no discretion 
concerning program selection. Under the 
order, each state may choose whether to 
use the consultation system with respect 
to any particular program or activity. 
This gives states increased flexibility to 
determine how best to allocate their 


resources. For example, many programs 
have existing statutory consultation 
systems. If a state decides that an 
existing consultation system is 
adequate, the state might choose not tc 
cover the program under its E.O. 12372 
process, thereby avoiding duplication 
and saving resources for use on other 
programs. A state also might want to 
decline to cover a program which has 
only minor effects on the state and its 
people. 

The Department emphasizes that the 
choice of whether to cover a particular 
program or activity listed in the 
Department's Federal Register notice is 
entirely up to each state. While the 
Department will be happy to discuss 
with states the most effective ways of 
carrying out consultation concerning its 
programs and activities, the Department 
will not attempt to constrain the state’s 
discretion with respect to program 
selection. 

Paragraph (a) of this section sets out a 
purely administrative requirement 
pertaining to program selection. The 
state must notify the Attorney General 
of the programs and activities it chooses 
to cover. When it first establishes its 
official process, the state can meet this 
requirement by sending to OMB, along 
with other information required to 
establish the process, a list of the 
Federal programs and activities it 
wishes to cover. OMB will inform each 
Federal agency of the programs and 
activities of each that the state has 
chosen to cover. Subsequently, the state 
should send all program coverage 
information (additions, deletions, other 
changes) directly to the Department. 
This information will enable the 
Department's personnel who work on a 
particular program or activity to know 
which states they must consult with 
under the provisions of the Order. 

Paragraph (b) provides that, once a 
state has established a process and 
made its program selections known to 
the Department, the Department will use 
the state’s process concerning the 
programs and activities selected by the 
state as soon as feasible. While the 
Department will make every effort to 
use the state’s process, there may be 
situations, on individual programs or 
projects, where the Department may not 
be able to do so for a time. The 
Department will make determinations 
concerning when to begin using the 
state’s official process on a case-by-case 
basis and will let the states know when 
it will start to use the state process. 

Paragraph (c) provides that the 
Department may establish deadlines by 
which states must inform the 
Department of changes in their program 
selection choices. A state may add or 
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delete a program or activity from those 
it wishes to cover under the Order at 
any time. However, in order for 
meaningful consultation to occur under 
the Order, the Department may need a 
certain amount of “lead time” before it 
can adapt its procedures to the changed 
circumstances. For this reason, the 
Department may find it necessary to 
establish deadlines for program 
selection changes. These deadlines 
would simply be notifications to the 
states that, for example, if they wished 
to have consultation under the Order 
begin with respect to a particular 
program on a given date, they would 
have to inform the Department of their 
program selection change a certain time 
(e.g., 30 days, 45 days) prior to that date. 


Section 30.6 How does the Attorney 
General give states an opportunity to 
comment on proposed Federal financial 
assistance and direct Federal 
development? 


Paragraph (a) points out that the 
Order would apply not only to 
comments prepared pursuant to the 
official state process but also to 
comments formulated by local elected 
officials to whom the state’s 
consultation role has been delegated in 
specific instances. Section 3(a) of the 
Order permits states to delegate, to local 
elected officials in specific instances, 
the review, coordination, and 
communication with Federal agencies 
that normally take place under the state 
process. This means that states may 
choose not only which programs and 
activities to cover but also who within 
the state has the opportunity to carry 
out the consultation. States have 
complete discretion concerning 
delegation of their consultation role, so 
long as the delegation is not inconsistent 
with law. 

For example, a state could delegate to 
a single mayor the state’s consultation 
role with respect to a project occurring 
in his or her city. The state could 
delegate all consultation under a 
particular program to officials of the 
local governments whose jurisdictions 
are affected by projects under the 
program. The state could delegate its 
consultation role for a particular 
program to local elected officials in 
cities above 250,000 population but not 
to local officials in smaller jurisdictions, 
or vice versa. In any case of delegation, 
the local official to whom the state’s 
consultation role is delegated stands in 
the shoes of the official state process 
with respect to the Department. For 
example, efforts by the Department to 
reach a negotiated solution with the 
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local official will be pursued directly 
with the official, not with the state itself. 

The local official to whom the state’s 
consultation role had been delegated 
would not send his or her comment 
directly to the Department. Rather, the 
official would send the comment to the 
Department through the state single 
point of contact. The Department would 
work with the local official in attempting 
to reach an accommodation, but, if 
efforts at accommodation were 
unsuccessful, the Department would 
explain the nonaccommodation to the. 
single point of contact. Routing the 
delegated comment through the state 
single point of contact would alert the 
Department to the fact that the local 
official's comment should be dealt with 
under the provisions of the Order and 
make unnecessary a separate 
communication from the state to the 
department informing the Department 
that the comment was an official 
comment of the state. 

It is difficult to specify, in advance, 
the precise time frames that will 
implement the Order's notification 
requirement for the Department's widely 
varied programs and activities. 
However, paragraph (b) states that, as a 
general rule, states choosing to cover a 
particular program or activity will have 
at least 30 days (45 days in the case of 
interstate situations) to comment on 
proposed Federal financial assistance or 
direct Federal development before the 
Department commits itself to a given 
course of action. The Department, on a 
case-by-case basis, may allow a shorter 
period for comment if unusual 
circumstances make the shorter period 
necessary. Among the kinds of unusual 
circumstances that might necessitate a 
shorter comment period are an 
emergency, the necessity to make a 
grant or cooperative agreement decision 
before the end of a fiscal year, or a 
statutory deadline. * 

In order to meet the Order's objective 
of ensuring states a meaningful 
opportunity to influence decisions by the 
Department, the Department may need 
to establish, by non-regulatory program 
specific announcements, deadlines or 
time frames for comment on particular 
actions or types of actions. 
Consequently, as provided in paragraph 
(c), the Department may define, for its 
varying programs and activities, the 
length of comment periods and the 
starting points from which comment 
periods would begin to run. States and 
localities would still have at least 30 
days to comment (45 days in interstate 
situations), except under unusual 
circumstances. For example, time frames 
may differ among different tyes of 


programs (e.g., one-year grants, multi- 
year grants, derect development 
projects, permits), for different stages of 
the same program (e.g., first application, 
renewal), or at different times (e.g., first 
application, renewal), or at different 
times (e.g., end of fiscal year, deadlines 
for quarterly apportionment). 

In some of the Department's programs, 
a basic decision to go forward with a 
project may be the key decision that 
determines a subsequent course of 
action by the Department. Once the 
initial decision is made, the Department 
has little discretion with respect to the 
subsequent decisions. The Department 
will attempt to inform states of the key 
decision points on ‘which their 
comments are essential if the states are 
to have a meaningful role in influencing 
the Department's decision. 

In most financial assistance programs, 
a state, local, or private agency applies 
to the Department for a grant or 
cooperative agreement or otherwise 
seeks Departmental approval for 
financial assistance to be provided. 
States should work directly with 
applicant organizations in order to 
receive timely notification of 
applications for financial assistance. If it 
becomes necessary, the Department 
may establish, by non-regulatory 
program specific announcements, 
requirements for applicants to submit 
copies of their applications to the state. 

In order to ensure timely completion 
of Federal decisionmaking, the 
Department, by non-regulatory program 
specific announcements, may require 
states to complete their reviews of 
applications and proposed direct 
development and submit their comments 
to the Attorney General by a particular 
date. The intent of this provision is to 
prevent undue delays in Federal 
decisions affecting the state. 

Paragraph (d) makes an important 
point with respect to the way that 
communications between states and the 
Department would work. Under the 
Order, a state may organize the 
mechanics of its consultation process 
any way it chooses. However, in order 
to ensure that communications between 
the Department and the official state 
process flow efficiently, the Department 
strongly encourages states to establish a 
“single point of contact” for state 
communications with the Federal 
agencies. Channeling communications 
from the states to Federal agencies and 
from agencies back to the states through 
a single point has obvious benefits from 
the point of view of administrative 
simplicity. In addition, it will enable the 
Department to know which 
communications to treat as official 
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under the provisions of the Order. The 
Department needs a means of separating 
the letters from state and local elected 
officials to which it will respond through 
normal correspondence channels from 
those letters to which it must respond 
under the provisions of the Order. 
States’ use of a single point of contact 
will permit the Department to make this 
necessary administrative distinction. 

In the absence of a state process, or 
with respect to a program that a state 
has not selected for coverage, the 
Department will work with the state, 
consistent with existing legal 
requirements. The provisions of the 
Order and these regulations will not 
apply, however. 

The proposed regulation would not 
impose any constraints on the content of 
comments that states send to the 
Department. However, the Department 
would strongly encourage commenters 
under the Order to follow three policies 
which are important for the effficient 
operation of the Order’s consultation 
system. 

First, comments should address 
statutes, regulations, and other 
requirements governing a specific 
program or decision. Often, the 
Department is required tomakea * 
decision based on certain statutorily 
established factors. In other cases, the 
Department, through regulation or 
guidance, has established 
decisionmaking criteria for various 
actions. It is unlikely that the 
Department would be able to 
accommodate concerns that do not 
address these requirements and 
standards, or which are not relevant to 
the decisionmaking process. In order to 
have meaningful influence on the 
Department's decisions, comments must 
be relevant to the factors on which the 
Department bases its decisions. For 
example, if the Department's standards 
call for a decision to be made at a 
certain stage only on the technical 
merits of financial assistance proposals, 
before consideration is given to costs, 
the Departments could not 
accommodate a state comment 
addressing costs during the technical 
review. 

Second, states can assist the 
Department's implementation of the 
Order by clearly specifying the 
magnitude of their concerns. Often, it 
may be difficult for the Department to 
tell whether a state is firmly 
recommending a given course of action, 
has a mild preference for or reservation 
about the action, or is simply seeking 
clarification of the Department's 
position. For example, if a state wants 
the Department to recognize the state’s 
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priorities, accept only a modified 
financial assistance application, or deny 
a financial assistance application, it 
would be very helpful if the state 
identified its position as clearly as 
possible. The Order directs Federal 
agencies to make efforts to 
accommodate state concerns. The 
Department's ability to do so 
successfully is dependent, to a 
significant degree, on the clear 
articulation of concerns by the states. 

Third, the Department may not be ina 
good position to accommodate state and 
local concerns unless the state speaks 
with one voice in its comments. The 
Department recognizes that different 
state and local officials and agencies 
may not always agree among 
themselves concerning the course of 
action the Department should follow. 
Before transmitting the state comments, 
the single point of contact should 
reconcile conflicting views in order to 
avoid the Department's having to seek 
clarification concerning which set of 
views the state wants the Department to 
accommodate. The process will work 
much better if the Department receives a 
single set of comments. 


Section 30.7 How does the Attorney 
General make efforts to accommodate 
staie and local concerns? 


Paragraph (a) provides that when a 


state comments to the Department under 
the Order, the Department has three 
choices. The Department can accept the 
state’s comments (i.e., do as the state 
recommends). Second, it can reach a 
mutually agreeable solution with the 
state. This solution can differ from the 
original state position on the matter. 
Third, if the Department cannot accept 
the state’s comments or reach a 
mutually agreeable solution, the 
Department is obligated to give the state 
a timely, simple explanation of the 
Department’s reasons for not doing so. 
While the Department is not required to 
accept the state’s comments or to begin 
discussions towards another solution, 
the Department does have an obligation 
to provide a simple explanation of its 
decision. 

Normally, the explanation could take 
any form which adequately 
communicates the Department’s reasons 
for its decision to the state. A telephone 
call, a meeting, or a letter would perform 
this function. The Department has the 
discretion to choose the most 
appropriate mode of communicating the 
explanation in each case. The 
explanation is made by a designee of 
the Attorney General. 

There is one exception to the 
Department's discretion to choose the 
mode of communicating the explanation. 


As paragraph (a)(3)(ii) provides, the 
Governor of the state may request, in 
advance of the time the explanation is 
made or after it is communicated to the 
single point of contact, that an 
explanation of nonaccommodation be 
made in writing. When it receives such a 
request from a Governor, the 
Department's explanation will be in a 
letter. 

Paragraph (a)(3)(iii) spells out the role 
of the single peint of contact in receiving 
explanations from the Department. The 
Department will direct all such 
explanations to the single point of 
contact in each state that has one. This 
is true even where accommodation 
discussions have occurred between the 
Department and another party in the 
state. 

Paragraph (b) concerns safeguards to 
ensure that the interests of states are 
protected in nonaccommodation 
situations. Paragraph (b)(1) provides 
that a nonaccommodation explanation 
will state that the Department will not 
implement its decision until ten days 
after the single point of contact receives 
the explanation, except as provided in 
paragraph (b)(2). This waiting period is 
intended to permit states to respond to 
the Department in cases of 
nonaccommodation before the 
Department has awarded a grant or 
cooperative agreement, begun 
construction of a facility, or otherwise 
irrevocably carried out the decision. In a 
case in which the Department has 
provided a verbal explanation of a 
decision to the single point of contact, 
and the Governor subsequently has 
requested a written explanation, the ten- 
day period will start to run from the date 
of the original explanation to the single 
point of contact. 

Paragraph (b)(2) recognizes that there 
will be some situations in which the 
Department cannot observe the ten-day 
waiting period. These unusual 
circumstances could include, for 
example, a statutory deadline, 
emergency, or end of a fiscal year 
situation that may make it infeasible for 
the Department to wait ten days before 
implementing its decision. In a situation 
where the Department cannot observe 
the waiting period, the Attorney General 
or a designee of the Attorney General at 
a higher level than the official 
responsible for making the original 
decision will review the decision before 
the nonaccommodation explanation is 
made and before the Department 
implements the decision. The 
nonaccommodation explanation will 
include the Department's reasons for 
determining that the ten-day waiting 
period is not feasible. 


Section 30.8 What are the Attorney 
General's obligations in interstate 
situations? 


In some cases, action taken by the 
Department in Federal financial 
assistance and direct Federal 
development programs may have an 
impact on interstate areas. In these 
situations, the Department has certain 
additional obligations. First, the 
Department must identify its direct 
Federal development or Federal 
financial assistance actions or decisions 
that have an impact on interstate areas. 
Having done so, the Department must, 
as provided in paragraph (b), notify the 
potentially affected states, whether or 
not they have established an official 
state process under the Order. Except in 
unusual circumstances (e.g., 
emergencies, financial assistance 
awards at the end of the fiscal year), the 
Department must provide the affected 
states an opportunity for comment or at 
least 45 days before the Department 
commits itself to a course of action. The 
increase in the minimum comment 
period from 30 to 45 days in interstate 
situations allows extra time for states to 
coordinate among themselves before 
providing views to the Department. 

The Department, obviously, cannot 
require states to coordinate with each 
other on proposed Federal assistance or 
direct development having an impact on 
an interstate area. However, the 
Department strongly encourages each 
affected state to share its comments 
with and obtain the views of other 
affected states, using the other state’s 
single point of contact, if there is one, or 
an appropriate state official if there is 
not a single point of contact. The 
Department encourages states to 
reconcile differences where they exist, 
so that the states can present the 
Department with a unified position. If 
the affected states provide the 
Department with conflicting 
recommendations, the Department will, 
with respect to states that have 
established a process under the Order, 
accommodate recommendations to the 
extent possible and explain its 
nonaccommodations of other points of 
view as provided in § 30.7. 


Section 30.9 How may a state simplify, 
consolidate, or substitute Federally 
required state plans? 


This section carries out section 2(d) of 
the Order, which directs Federal 
agencies to “allow” states to consolidate 
or simplify plans and to “encourage” 
states to substitute their own plans for 
Federally required state plans. 
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Paragraph (a) defines three terms used 
in this section. For a state to “simplify” 
a plan means that a state may develop 
its own format, choose its own 
submission date, and select the planning 
period covered by the plan. 
“Consolidate” means that the state may 
meet statutory and regulatory 
requirements by combining two or more 
plans into one document. The state may 
also select the format, submission date, 
and planning period for a consolidated 
plan. “Substitute” means that a state 
may use a plan or other document that is 
developed for its own purposes to meet 
Federal requirements in place of a plan 
mandated by the Department. State 
plans required by the Department that 
are eligible for modification (i.e., 
simplification, consolidation, or 
substitution) under the Order is listed in 
an OMB notice published in today’s 
Federal Register. 

For purposes of state plan 
modifications, it is necessary to draw a 
distinction between the state’s decision 
concerning which plans it wants to try 
to modify and the Department's decision 
concerning whether to accept modified 
plans. Paragraph (b) deals with the first 
of these issues. A state may decide to 
try to simplify, consolidate or substitute 
state plans without prior approval by 
the Department. The state’s discretion in 
this respect is complete, so long as the 
decision is not inconsistent with law. 

Paragraph (c) points out that the 
Department will review the content of 
state proposals to simplify, consolidate, 
or substitute state plans to ensure that 
they meet all applicable Federal 
requirements. Under this provision, the 
Department could disapprove the 
content of a modified plan on the basis, 
for example, of legal insufficiency or the 
failure of the modified plan to meet 
Federally mandated substantive 
standards. If the Department 
disapproves a state plan, the state may 
have recourse to any existing appeal 
process of the Department applicable to 
the program in question. However, the 
Department does not propose any new 
special appeal process for situations in 
which the Department does not accept a 
modified plan. 

This paragraph is not intended to give 
the Department any new authority it 
does not already have to review or 
disapprove state plans. For example, if a 
statute limits the grounds on which the 
Department may disapprove a state plan 
submission, this paragraph is not 
intended to expand those limits. The 
paragraph does emphasize, however, 
that these regulations do not impair the 
Department's existing authority to 
review and, if necessary, disapprove 


state plans. This section also does not 
affect any existing statutory or 
regulatory requirements concerning 
submission dates, planning periods, or 
formats or state plans. The Department 
will review and make appropriate 
modifications in regulatory requirements 
without a statutory basis to allow more 
state flexibility. 

The Department's ability to review 
state plans is important not only for the 
Department’s ability to administer its 
programs effectively but also to prevent 
states from inadvertently causing delays 
in Departmental funding decisions. In 
many financial assistance programs, 
required standards must be met through 
a state plan before Federal funds are 
awarded. The Department may not be in 
position to award funds to recipients if a 
plan does not meet legal requirements or 
substantive Federal program standards. 

The Department encourages states 
which wish to simplify, consolidate or 
substitute state plans to inform the 
Department well in advance of the 
formal modification proposal. Early 
discussions between state officials and 
the Department regarding proposed 
modifications of plans will help to avoid 
later problems, including unexpected 
delays or disapprovals of modifications. 
The Department is very willing to work 
closely with state officials on plan 
modifications and, where feasible, will 
provide technical assistance or advice in 
plan modification efforts. 


Section 30.10 May the Attorney 
General waive any provision of these 
regulations? 


This section allows the Attorney 
General to waive any provision in these 
regulations in an emergency. The 
Department expects to use this 
provision sparingly, since the 
Department's policy is to carry out the 
Order as fully as it can. 


List of Subjects in 28 CFR Part 30 


Intergovernmental relations. 


Dated: January 12, 1983. 
William French Smith, 
Attorney General. 


Attachment A—List of Programs and 

Activities Subject to the Executive Order 
Attachment B—List of Proposed Exclusions 

from Scope 

For the reasons set out in the 

Preamble, the Department of Justice 
proposes to amend Title 28 of the Code 
of Federal Regulations by revising Part 
30 to read as follows: 
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PART 30—INTERGOVERNMENTAL 
REVIEW OF DEPARTMENT OF 
JUSTICE PROGRAMS AND ACTIVITIES 


Sec. 

30.1 What is the purpose of these 
regulations? 

30.2 What definitions apply to these 
regulations? 

30.3 What programs and activities of the 
Department are subject to these 
regulations? 

30.4 What are the Attorney General's 
general responsibilities under the Order? 

30.5 What procedures apply to a state’s 
choice of programs under the Order? 

30.6 How does the Attorney General give 
states an opportunity to comment on 
proposed Federal financial assistance 
and direct Federal development? 

30.7 How does the Attorney General make 
efforts to accommodate state and local 
concerns? 

30.8 What are the Attorney General's 
obligations in interstate situations? 

30.9 How may a state simplify, consolidate, 
or substitute Federally required state 
plans? 

30.10 May the Attorney General waive any 
provision of these regulations? 

Authority: Executive Order 12371 (July 14, 

1982; 47 FR 30959); section 401(b) of 

Intergovernmental Cooperation Act of 1968 

(42 U.S.C. 4231{b)). 


§ 30.1 What is the purpose of these 
regulations? 

(a) The regulations in this part 
implement Executive Order 12372, 
issued July 14, 1982, and titled 
“Intergovernmental Review of Federal 
Programs.” 

(b) Executive Order 12372 is intended 
to foster an intergovernmental 
partnership and a strengthened 
Federalism by relying on state and local 
processes for state and local 
government coordination and review of 
proposed Federal financial assistance 
and direct Federal development. 

(c) Executive Order 12372 and these 
regulations are intended only to improve 
the internal management of the 
Department. Neither the Order nor these 
regulations are intended to create any 
right or benefit enforceable at law by a 
party against the Department or its 
officers. 


§ 30.2 What definitions apply to these 
regulations? 

“Department” means the U.S. 
Department of Justice. 

“Order” means Executive Order 
12372, issued July 14, 1982, and titled 
“Intergovernmental Review of Federal 
Programs.” 

“Attorney General” means the 
Attorney General or an official or 
employee of the Department acting for 
the Attorney General under a delegation 
of authority. 
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“State” means any of the 50 states, the 
District of Columbia, the 
Commonwealth of Puerto Rico, the 
Commonwealth of the Northern Mariana 
Islands, Guam, American Samoa, the 
U.S. Virgin Islands, or the Trust 
Territory of the Pacific Islands. 


§ 30.3 What programs and activities of the 
Department are subject to these 
regulations? 

The Attorney General publishes in the 
Federal Register a list of the 
Department's programs and activities 
that are subject to the Order and these 
regulations. 


§ 30.4 What are the Attorney General’s 
general responsibilities under the Order? 

(a) The Attorney General provides 
opportunities for consultation by elected 
officials of those state and local 
governments that would provide the 
non-Federal funds for, or that would be 
directly affected by, proposed Federal 
financial assistance from, of direct 
Federal development by, the 
Department. 

(b) If a state adopts a process under 
the Order to review and coordinate 
proposed Federal financial assistance 
and direct Federal development, the 
Attorney General, to the extent 
permitted by law: 

(1) Uses the state process to 
determine official views of state and 
local elected officials; 

(2) Communicates with state and local 
elected officials as early in a program 
planning cycle as is reasonably feasible 
to explain specific plans and actions; 

(3) Makes efforts to accommodate 
state and local elected officials’ 
concerns with proposed Federal 
financial assistance and direct Federal 
development that are communicated 
through the state process; 

(4) Allows the states to simplify and 
consolidate existing Federally required 
state plan submissions; 

(5) Where state planning and 
budgeting systems are sufficient and 
where permitted by law, encourages the 
substitution of State plans for Federally 
required state plans; 

(6) Seeks the coordination of views of 
affected state and local elected officials 
in one state with those of another state 
when proposed Federal financial 
assistance or direct Federal 
development has an impact on interstate 
metropolitan urban centers or other 
interstate areas; and 

(7) Supports state and local 
government by discouraging the 
reauthorization or creation of any 
planning organization which is 
Federally-funded, which has a limited 
purpose, and which is not adequately 


representative of, or accountable to, 
State or local elected officials. 


§ 30.5 What procedures apply to a state’s 
choice of programs under the Order? 

(a) Each state that adopts a process 
under the Order notifies the Attorney 
General of the Department's programs 
that the state chooses to cover under the 
Order. 

(b) The Attorny General uses a state’s 
process under the Order as soon as 
feasible, depending on individual 
programs and projects, after the state 
notifies the Attorney General of its 
program choices. 

(c) States may change their program 
choices under the Order at any time. 
The Attorney General may establish 
deadlines by which states are required 
to inform the Attorney General of 
changes in their program choices. 


§ 30.6 How does the Attorney General 
give states an opportunity to comment on 
proposed Federal financial assistance and 
direct Federal development? 

(a) This section applies to all 
comments received from a state 
pursuant to an official process it has 
established under the Order, including 
comments where the state has delegated 
to local elected officials the review, 
corrdination and communication with 
the Department. 

(b) Except in unusual circumstances, 
the Attorney General gives states at 
least 30 days to comment on any 
proposed Federal financial assistance or 
direct Federal development (see § 30.8 
for comment periods pertaining to 
interstate situations). 

(c) Subject to paragraph (b) of this 
section, the Attorney General may 
establish deadlines for: 

(1) Applicants to submit copies of 
their applications to the states; and 

(2) States to complete their review of 
applications under a financial 
assistance program or of proposed direct 
Federal development, and to submit 
their comments to the Department. 

(d) The Attorney General responds as 
provided in the Order to all comments 
from a state that are provided through a 
state office or official that acts as a 
single point of contact under the Order 
between the state and all Federal 


agencies 


§ 30.7 How does the Attorney General 
make efforts to accommodate state and 
local concerns? 

(a) If a state provides comments to the 
Department in accordance with 
§ 30.6(d), the Attorney General: 

(1) Accepts the state’s comments; 

(2) Reaches a mutually agreeable 
solution with the state; or 


, 
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(3)(i) Provides the state with a timely 
explanation of the basis for the 
Department's decision. 

(ii) If requested by the Governor, the 
Attorney General provides the 
explanation in writing. 

(iii) If the state has designated a state 
office or official as a single point of 
contact between the state and all 
Federal agencies, the Attorney General 
provides any explanation under 
paragraph (a)(3) of this section to that 
office or official. 

(b) In any explanation under 
paragraph (a)(3) of this section, the 
Attorney General informs the state 
that— 

(1) The Department will not 
implement its decision for ten days‘after 
the state receives the explanation; or 

(2) The Attorney General has 
reviewed the decision and determined 
that, because of unusual circumstances, 
the ten-day waiting period is not 
feasible. 


§ 30.8 What are the Attorney General's 
obligations in interstate situations? 

The Attorney General is responsible 
for: 

(a) Identifying proposed Federal 
financial assistance and direct Federal 
development that have an impact on 
interstate areas; 

(b) Notifying the affected states, 
including states that have not adopted a 
process under the Order; and 

({c) Except in unusual circumstances, 
providing the affected states an 
opportunity of at least 45 days to 
comment. 


§ 30.9 How may a state simplify, 
consolidate, or substitute Federally 
required state plans? 

(a) As used in this section: 

(1) “Simplify” means that a state may 
develop its own format, choose its own 
submission date, and select the planning 
period for a state plan. 

(2) “Consolidate” means that a state 
may meet statutory and regulatory 
requirements by combining two or more 
plans into one document and that the 
state can select the format, submission 
date, and planning period for the 
consolidated plan. 

(3) “Substitute” means that a state 
may use a plan or other document that it 
has developed for its own purposes to 
meet Federal requirements. 

(b) If not inconsistent with law, a 
state may decide to try to simplify, 
consolidate, or substitute Federally 
required state plans without prior 
approval by the Attorney General. 

(c) The Attorney General reviews 
each state plan that a state has 
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simplified, consolidated, or substituted 
and accepts the plan only if its contents 
meet Federal requirements. 


§ 30.10 May the Attorney General waive 
any provision of these regulations? 


In any emergency, the Attorney 


Note.—This Attachment A will not be 
published in Title 28 of the Code of Federal 
Regulations. 


General may waive any provision of 


these regulations. 


ATTACHMENT A—JUSTICE DEPARTMENT PROGRAMS AND ACTIVITIES COVERED BY EXECUTIVE ORDER 12372 


eee (Parenthetical numbers are Catalog of Federal Domestic Assistance References) 


Bureau of Prisons—Construction projects such as correctional institutions and detention centers (no CFDA number) ... 


Immigration and Naturalization Service—Construction projects such as border patrol! stations (no CFDA number) 
U.S. Marshals Service—Cooperative Agreement Program (no CFDA number)... 
Office of Juvenile Justice and Delinquency Prevention—Formula Grant Program (16. 540) 


Office of Juvenile Justice and Delinquency Prevention—Special Emphasis and Technical Assistance Grants, except grants to 


non-governmental entities (16.541). 
Bureau of Justice Statistics—Criminal Justice Statistics Development Grants (16.550) 


Office of Justice Assistance, Research, and Statistics—Categorical Grants for Crime Prevention and Criminal Justice | 


Improvement, except law enforcement accreditation grants (no CFDA number). 


National institute of Corrections—-Technical Assistance Grants, except contracts to individuals for specialized assistance 


(16.603). 


| Statutory or regulatory consultation provisions not affected by 
| order or regulations 


| 


..| None 

| None. 

| None. 

| Sections 222, 223, 226 and 261(c) of the Juvenile Justice 
| and Delinquency Prevention Act of 1974 (42 U.S.C. 5601); 
and subparts B and D of 28 CFR Part 31. 

| Sections 225(b) and 226 of the Juvenile Justice and Delin- 
| quency Prevention Act of 1974 (42 U.S.C. 5601). 

| None. 

None. 


None. 





Note.—This Attachment B will not be published in Title 28 of the Code of Federal Regulations. 


ATTACHMENT B—PROPOSED JUSTICE DEPARTMENT EXCLUSIONS FROM SCOPE OF EXECUTIVE ORDER 12372 


Program/ Activity (Parenthetical numbers a are Catalog of Federal Domestic Assistance References) 


Drug Enforcement Administration—Narcotics and Dangerous Drugs Training (16.004). 

Federal Bureau of Investigation—Advanced Police Training (16.300)... a 

Federal Bureau of Investigation—Field Police Training (16.302). 

Office of Juvenile Justice and Delinquency Prevention—Research and Evaluation Programs of the National 
institute of Juvenile Justice and Delinquency Prevention (16.542). 

Bureau of Justice Statistics—Statistics on Crime and Criminal Justice Program (16.551) 

Bureau of Justice Statistics—Federal Statistics and Information Policy Programs (16.553) 

National Institute of Justice—Research and Development Project Grants (16.560).... 

Nationa! Institute of Justice—Visiting Fellows Program (16.561) 

National Institute of Justice—Criminal Justice Graduate Research Fellowships (16.5 

Office of Justice Assistance, Research and Statistics—Public Safety Officers’ Benefits Program (16.5 

National Institute of Corrections—Training and Staff Development (16.601) 

National institute of Corrections—Research and Policy Formulation (16.602) 

Office of Legal Policy—Federal Justice Research Program (no CFDA number)... 

Task forces with state and local governments established through U.S. Attorney offices or by ‘the. Drug | 
Enforcement Administration (no CFDA number). 

Law Enforcement Coordinating Committees of federal, state, and loca law enforcement personnel, estab- | 
lished by each U.S. Attorney (no CFDA number). 


1).. 





[FR Doc. 83-1708 Filed 1-21-83; 8:45 am] 
BILLING CODE 4410-01-M 


Reason for exclusion 


.| Not financial assistance or development. 


Not financial assistance or development. 
Not financial assistance or development. 
Research not directly affecting state or local governments. 


Research not directly affecting state or local governments. 


.«| Research not directly affecting state or local governments. 
...| Research not directly affecting state or local governments. 


Research not directly affecting state or local governments. 


| Research not directly affecting state or local governments. 
| Direct payments to individuals not directly affecting state or local governments. 


Not financial assistance or development. 
Research not directly affecting state or local governments. 


| Research not directly affecting state or local governments. 


Not financial assistance or development. 


| Not financial assistance or development 


a 
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DEPARTMENT OF LABOR 
Office of the Secretary 
29 CFR Part 17 

30 CFR Part 46 


Intergovernmental Review of 
Department of Labor Programs and 
Activities 


AGENCY: Office of the Secretary, Labor. 
ACTION: Notice of proposed rulemaking. 


SUMMARY: This proposed rule would 
implement Executive Order 12372, 
“Intergovernmental Review of Federal 
Programs,” It applies to Federal 
financial assistance and direct Federal 
development programs and activities of 
the Department of Labor.-Executive 
Order 12372, and these proposed 
regulations, are intended to replace the 
intergovernmental consultation system 
developed under Office of Management 
and Budget (OMB) Circular A-95. They 
provide for a new, more effective, 
intergovernmental consultation system. 
Under the Order, state and local elected 
officials, not the Federal government, 
will determine what covered Federal 
programs and activities to review and 
the internal procedures by which the 
required review will take place. 


DATE: Comments must be received on or 
before March 10, 1983. 

aAppRreESS: Interested persons should 
submit comments to Seth D. Zinman, 
Associate Solicitor for Legislation and 
Legal Counsel, Office of the Solicitor, 
Department of Labor, 200 Constitution 
Avenue, NW., Room N2428, 
Washington, D.C. 20210. Commenters 
wishing to have their submissions 
acknowledged should include a stamped 
self-addressed postcard with their 
comments. The Docket Clerk will time 
and date stamp the postcard and return 
it to the commenter. Comments will be 
available for inspection at the above 
address from 9 a.m. to 4:30 p.m. Monday 
through Friday. 

FOR FURTHER INFORMATION CONTACT: 
Annabelle Lockhart, tel. no. (202) 523- 
8176. 


SUPPLEMENTARY INFORMATION: 
Background 


For many years, consultation between 
state and local officials and Federal 
agencies concerning Federal programs 
and activities has taken place through 
an elaborate regulatory and 
organizational framework created under 
OMB Circular A-95. The A-95 system 
required state and local governments to 
follow prescribed review procedures 
and to review specified Federal 


programs, regardless of the 
circumstances affecting particular state 
and local governments. The system also 
required review of Federal programs by 
state and local agencies without regard 
to the priorities of their elected 
leadership. The A-95 process became 
highly bureaucratic, burdensome, and 
costly. States and localities had to 
process too much paperwork, and, as a 
result, the impact of substantive 
comments was sometimes lost. A 
network of state and area clearing 
houses was created to manage this 
paperwork. State and local elected 
officials found it difficult to exert 
significant influence on Federal 
decisions through this system, and 
Federal agencies found the system a 
cumbersome method of obtaining 
information about, and responding 
appropriately to, state and local 
concerns. 

On July 14, 1982, President Reagan 
signed Executive Order 12372, 
“Intergovernmental Review of Federal 
Programs.” The Executive Order is 
reproduced as Attachment A to the 
OMB notice published in today’s Federal 
Register. The Order directs the 
revocation of Circular A-95, and 
provides for a new, more effective, 
intergovernmental consultation system 
that is consistent with the President's 
policies concerning Federalism and 
regulatory relief. Under the Order, states 
and localities will take the initiative for 
establishing review procedures and 
priorities. State and local elected 
officials, not the Federal Government, 
will determine, within the scope of the 
Order, which Federal programs and 
activities to review and the procedures 
by which the review will take place. 
When state and local elected officials 
bring their concerns to a Federal! 
agency’s attention through this process, 
the agency will have to make efforts to 
accommodate the concerns, and, if it 
does not accommodate them, explain 
why not. This “accommodate or 
explain” provision gives greater weight 
to state and local views than Circular 
A-95 did. In addition, states will have 
the opportunity, to the extent permitted 
by law, to simplify, consolidate, or 
substitute Federally required state 
plans. 

Across the whole range of Federal 
programs and activities, the Federally 
required procedures for consultation 
under Circular A-95 created a 
substantial regulatory burden. The 
Executive Order's system of 
consultation will significantly reduce 
that burden, as well as opening 
opportunities for states to reduce 
administrative burdens in Federal 
programs requiring state plans. In 
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contrast to the A-95 system, which 
relied heavily on clearinghouses, 
planning organizations, and other bodies 
which are not elected by the 
jurisdictions they serve, the Order, 
consistent with the President's 
Federalism policy, emphasizes the role 
of elected State and local officials. 


OMB Guidance to States 


In order to assist states as they begin 
their work in implementing the Order, 
OMB wrote on or before today to each 
state concerning the establishment of an 
official state process. This letter will be 
reproduced in the Federal Register in the 
next few days. This letter explains the 
role of the “single point of contact.” A 
“single point of contact” is the one office 
or official in a state that transmits the 
result of the state review and 
coordination with recommendations that 
differ from the Federal proposal to the 
Department and other Federal agencies 
and to which the Department directs 
official communications (e.g., 
explanations of nonaccommodation) to 
the state under the Order. A state may 
have as few or as many entities as it 
chooses to perform review and 
coordination and to conduct discussions 
with the Department. However, there 
should be only one point of contact to 
officially transmit recommendations for 
change to all Federal agencies under the 
Order. It is up to the state whether the 
single point of contact plays a 
substantive role with respect to the 
state’s views, or simply acts as a focal 
point for official communications. 

It is also worth emphasizing that 
states are not required to adopt an 
official state process at all. However, 
after final rules implementing the Order 
become effective (they will be published 
on or about April 30, 1983), the existing 
Federal A-95 consultation regulations 
will no longer be in effect. Other 
existing statutory consultation 
requirements are not affected by this 
proposed rule. An inventory of these 
existing requirements will be available. 

This Department and other Federal 
agencies have the basic responsibility of 
ensuring that their programs and 
activities are carried out in conformity 
with the Order's provisions. OMB will 
have general government-wide oversight 
responsibility for the implementation of 
the Order, but will not attempt to 
exercise any day-to-day, operational 
control of agency actions. Nor will OMB 
act as a forum for “appeals” of agency 
actions by non-Federal parties. 


Development of Proposed Regulations 


If the objectives of the Executive 
Order are to be met, Federal agencies 
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must ensure that they deal with state 
and local elected officials in a consistent 
and understandable way. To this end, 
the Federal agencies affected by the 
Order have worked together to make 
common policy decisions and, to the 
extent feasible, to draft common 
regulatory language. The agencies 
involved chose an approach that 
minimizes the imposition of regulatory 
requirements on non-Federal parties. 
For the most part, these proposed 
regulations will spell out the 
Department's obligations and 
procedures in response to the views 
expressed by state and local elected 
officials. A paper discussing the policy 
decisions made by the agencies and 
OMB was made available to the public 
in December 23, 1982, 47 FR 57369. 
Following the close of the comment 
period, the agencies will again work 
together with the aim of promulgating 
final rules that are substantially 
consistent with one another. It is the 
Federal government's intention that 
there will be no further rulemaking with 
respect to this Executive Order. 

The Executive Order mandates the 
implementation of final regulations by 
April 30, 1983. It will not be possible to 
have an adequate comment period and 
meet this deadline if the normal 30-day 
delay between the publication date of a 
final rule and its effective date is 
observed. Consequently, the Department 
proposes to make the final rule effective 
immediately upon its publication on 
April 30. 

As a matter of style, the proposed 
rules use the present tense when 
describing the Department's obligations. 
For example, when the proposed 
regulation says that the Secretary 
“provides the State with a timely 
explanation,” the regulation requires the 
Secretary to do so. 


Removal of Regulations Implementing 
OMB Circular A-95 


In connection with this proposed 
rulemaking, the Department is proposing 
to remove its existing regulations 
implementing former OMB Circular A- 
95. Executive Order 12372 directed OMB 
to revoke the Circular itself, and the 
OMB directive revoking the Circular told 
Federal agencies to leave their A-95 
regulations in place only until new 
regulations implementing the Order 
were promulgated on April 30, 1983. In 
order to carry out this directive, the 
Department is listing in this notice those 
regulatory provisions implementing 
Circular A-95 that it proposes to 
remove. Final rules carrying out the 
removal will be published on or about 
April 30, 1983, in conjunction with the 
Department's final rule implementing 


Executive Order 12372. The Department 
also proposes to remove the other 
intergovernmental consultation 
regulations listed at the end of this 
NPRM, and seeks comment on the 
proposed removals. 


Executive Order 12291, Regulatory 
Flexibility Act and Paperwork 
Reduction Act 


The Department has determined that 
this is not a major rule under Executive 
Order 12291. The proposed rules would 
simplify consultation with the 
Department and allow State and local 
governments to establish cost-effective 
consultation procedures. For this reason, 
the Department believes that any 
economic impact the regulation has will 
be positive. It is unlikely that its 
economic impacts will be significant, in 
any case. Consequently, the Department 
certifies, under the Regulatory 
Flexibility Act, that this rule would not 
have a substantial economic impact on a 
significant number of small entities. This 
proposed rule is not subject to section 
3504(h) of the Paperwork Reduction Act, 
since it would not require the collection 
or retention of information. 


Section-By-Section Analysis 


Section 17.1 What is the purpose of 
these regulations? 


This section briefly states the purpose 
of the regulations, which is to implement 
Executive Order 12372 and foster an 
improved system of intergovernmental 
consultation. Paragraph (c) states the 
important point that the Order, and 
these regulations, are intended only to 
improve the Department's internal 
management of its consultation with 
state and local governments. Neither the 
Order nor these regulations is intended 
to create any right of judicial review of 
the Department's action. For example, it 
is not intended that a state or local 
government or any person would have 
the right to sue the Department because 
the Department failed to explain a 
nonaccommodation of a state 
recommendation. 


Section 17.2 What definitions apply to 
these regulations? 


This section defines several terms 
used frequently in the proposed rule. 
“Department” means the Department of 
Labor. “Order” means Executive Order 
12372. “Secretary” means the Secretary 
of Labor or an official or employee of 
the Department acting under a 
delegation of authority from the 
Secretary. This does not mean that there 
must be a new, specific, formal 
delegation pertaining to Executive Order 
12372. For example, any official who has 
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existing authority to act concerning a 
program or activity under a delegation 
could act under the Order concerning 
that program or activity. “State” means 
any of the 50 states, the District of 
Columbia, the Commonwealth of Puerto 
Rico, the Commonwealth of the 
Northern Mariana Islands, the U.S. 
Virgin Islands, Guam, American Samoa, 
or the trust territory of the Pacific 
Islands. The definition of “state” means 
that the District of Columbia, Puerto 
Rico, and the other jurisdictions 
mentioned may create an official 
consultation process and consult with 
Federal agencies on the same basis as 
each of the 50 states. 

In addition to these definitions, three 
other terms—simplify, consolidate, and 
substitute—are defined in § 17.9, State 
Plans. Several other terms appearing in 
the Order are not defined in this section, 
but are used in the regulation in a way 
that makes their operational meaning 
clear (e.g., accommodate and explain in 
§ 17.7). 


Section 17.3 What programs and 
activities of the Department are subject 
to these regulations? 


The intent of the Order is that state 
and local elected officials should have 
the opportunity to consult with Federal 
agencies under the Order concerning as 
many Federal programs and activities as 
they wish. Paragraph (a) provides that 
the Department will publish a Federal 
Register notice, in conjunction with the 
publication of its final Executive Order 
12372 rule, listing the programs and 
activities that are subject to the Order. 
Updated lists will be published when 
necessary in order to let states know 
which of the Department's programs and 
activities they may choose to cover. 

The attachment to this preamble 
contains a list of those programs and 
activities which come within the scope 
of the Order and another list which 
contains those provisions that the 
Department proposes to exclude from 
coverage under the Order. The reason 
for each proposed exclusion is also 
listed. The Department seeks comments 
on the proposed exclusions. After 
promulgation of the final rules, if the 
Department wants to exclude new or 
additional programs or activities from 
coverage under the Order, it will publish 
a Federal Register notice requesting 
comment on the proposed exclusions. 

Activities and programs that clearly 
are neither Federal financial assistance 
nor direct Federal development (e.g., 
procurement by the Department) are not 
subject to the Order. Also, the Order 
and these regulations do not apply to 
proposed regulations, legislation, budget 
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formulation, cr classified programs or 
activities where formal consultation 
would endanger national security. 

Even if a program or activity is 
excluded from the consultation system 
established by the Order, state and local 
officials would still have an opportunity 
to have their views considered by the 
Department. Indeed, statutory 
requirements for consultation, such as 
section 401(b) of the Intergovernmental 
Cooperation Act of 1968 (42 U.S.C. 
4231(b)), require Federal agencies to 
consider the views of state and local 
governments. Many of the Department's 
program statutes have their own 
consultation requirements, and the 
Department will, of course, comply with 
all existing or future statutory 
requirements of this kind. However, the 
Department is not obligated to follow 
the provisions of the Order and these 
regulations with respect to excluded 
programs and activities. 


Section 17.4 What are the Secretary's 
general responsibilities under the 
Order? 


This section incorporates the most 
important portions of Executive Order 
12372 into the Department's regulation, 
emphasizing the Department's 
obligations under the Order. The 
mechanisms by which the Department 
will carry out many of these general 
obligations are developed further in 
other sections of the rule. For example, 
paragraph (b)(4) of this section is further 
elaborated in § 17.9, concerning state 
plans. 

Paragraph (b)(2) means the 
Department is obligated to make efforts 
to ensure that information on proposed 
actions or decisions of the Department 
is available to the states in sufficient 
time to be able to exert meaningful 
influence on the Department's course of 
action. For example, the Department 
would make sure that the state learned 
of draft assistance announcements 
including decision criteria, proposed 
Federal development project decisions, 
and so forth, in time to make a 
meaningful response. 


Section 17.5 What procedures apply to 
a state’s choice of programs under the 
Order? 


States may choose to consult with the 
Department under the Order concerning 
any of the Department's programs and 
activities that the Department's Federal 
Register notice:on or about April 30, 
1983 and subsequently lists as subject to 
the Order. However, these regulations 
do not require states to consult with the 
Department concerning any particular 
program or activity. This is an important 
distinction between the Order's 


consultation policy and the system 
established under Circular A-95, which 
gave states no discretion concerning 
program selection. Under the Order, 
each state may choose whether to use 
the consultation system with respect to 
any particular program or activity. This 
gives states increased flexibility to 
determine how best to allocate their 
resources. For example, many programs 
have existing statutory consultation 
systems. If a state decides that an 
existing consultation system is 
adequate, the state might choose not to 
cover the program under its E.O. 12372 
process, thereby avoiding duplication 
and saving resources for use on other 
programs. A state also might want to 
decline to cover a program which has 
only minor effects on the state and its 
people. 

The Department emphasizes that the 
choice of whether to cover a particular 
program or activity listed in the 
Department's Federal Register notice is 
entirely up to each state. While the 
Department will be happy to discuss 
with states the most effective ways of 
carrying out consultation concerning its 
programs and activities, the Department 
will not attempt to constrain the state’s 
discretion with respect to program 
selection. 

Paragraph (a) of this section sets out a 
purely administrative requirement 
pertaining to program selection. The 
state must notify the Secretary of the 
programs and activities it chooses to 
cover. When it first establishes its 
official process, the state can meet this 
requirement by sending to OMB, along 
with other information required to 
establish the process, a list of the 
Federal programs and activities it 
wishes to cover. OMB will inform each 
Federal agency of the programs and 
activities of each that the state has 
chosen to cover. Subsequently, the state 
should send all program coverage 
information (additions, deletions, other 
changes) directly to the Department. 
This information will enable the 
Department’s personnel who work on a 
particular program or activity to know 
which states they must consult with 
under the provisions of the Order. 

Paragraph (b) provides that, once a 
state has established a process and 
made its program selections known to 
the Department, the Department will use 
the state’s process concerning the 
programs and activities selected by the 
state as soon as feasible. While the 
Department will make every effort to 
use the state’s process, there may be 


- situations, on individual programs or 


projects, where the Department may not 
be able to do so for a time. The 
Department will make determinations 
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concerning when to begin-using the 
state’s official process on a case-by-case 
basis and will let the states know when 
it will start to use the state process. 
Paragraph (c) provides that the 
Department may establish deadlines by 
which states must inform the 
Department of changes in their program 
selection choices. A state may add or 
delete a program or activity from those 
it wishes to cover under the Order at 
any time. However, in order for 
meaningful consultation to occur under 
the Order, the Department may need a 
certain amount of “lead time” before it 
can adapt its procedures'to the changed 
circumstances. For this reason, the 
Department may find it necessary to 
establish deadlines for program 
selection changes. These deadlines 
would simply be notifications to the 
states that, for example, if they wished 
to have consultation under the Order 
begin with respect to a particular 
program on a given date, they would 
have to inform the Department of their 
program selection change a certain time 
(e.g., 30 days, 45 days) prior to that date. 


Section 17.6 How does the Secretary 
give states an opportunity to comment 
on proposed Federal financial 
assistance and direct Federal 
development? 


Paragraph (a) points out that the 
Order would apply not only to 
comments prepared pusuant to the 
official state process but also to 
comments formulated by local elected 
officials to whom the state’s 
consultation role has been delegated in 
specific instances. Section 3{a) of the 
Order permits states to delegate, to local 
elected officials in specific instances, 
the review, coordination, and 
communication with Federal agencies 
that normally take place under the state 
process. This means that states may 
choose not only which program and 
activities to cover but also who within 
the state has the opportunity to carry 
out the consultation. States have 
complete discretion concerning 
delegation of their consultation role. 

For example, a state could delegate to 
a single mayor the state’s consultation 
role with respect to a project occurring 
in his or her city. The state could 
delegate all consultation under a 
particular program to officials of the 
local governments whose jurisdictions 
are affected by projects under the 
program. The state could delegate its 
consultation role for a particular 
program to local elected officals in cities 
above 250,000 population but not to 
local officials in smaller jurisdictions, or 
vice versa. In any case of delegation, the 
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local official to whom the state’s 
consultation role is delegated stands in 
the shoes of the official state process 
with respect to the Department. For 
example, efforts by the Department to 
reach a negotiated solution with the 
local official will be pursued directly 
with the official, not with the state itself. 

The local official to whom the state’s 
consultation role had been delegated 
would not send his or her comment 
directly to the Department. Rather, the 
official would send the comment to the 
Department through the state single 
point of contact. The Department would 
work with the local official in attempting 
to reach an accommodation, but, if 
efforts at accommodation were 
unsuccessful, the Department would 
explain the nonaccommodation to the 
single point of contact. Routing the 
delegated comment through the state 
single point of contact would alert the 
Department to the fact that the local 
official’s comments should be dealt with 
under the provisions of the Order and 
make unnecessary a separate 
communication from the state to the 
Department informing the Department 
that the comment was an official 
comment of the state. 

It is difficult to specify, in advance, 
the precise time frames that will 
implement the Order's notification 
requirement for the Department's widely 
varied programs and activities. 
However, paragraph (b) states that, as a 
general rule, states choosing to cover a 
particular program or activity will have 
at least 30 days (45 days in the case of 
interstate situations) to comment on 
proposed Federal financial assistance or 
direct Federal development before the 
Department commits itself to a given 
course of action. The Department, on a 
case-by-case basis, may allow a shorter 
period for comment if unusual 
circumstances make the shorter period 
necessary. Among the kinds of unusual 
circumstances that might necessitate a 
shorter comment period are an 
emergency, the necessity to make a 
grant or cooperative agreement decision 
before the end of a fiscal year, or a 
statutory deadline. 

In order to meet the Order's objective 
of ensuring states a meaningful 
epportunity to influence decisions by the 
Department, the Department may need 
to establish deadlines or time frames in 
nonregulatory program specific 
announcements for comment on 
particular actions or types of actions. 
Consequently, as provided in paragraph 
(c), the Department may define, for its 
varying programs and activities, the 
length of comment periods and the 
starting points from which comment 


periods would begin to run. States and 
localities would still have at least 30 
days to comment (45 days in interstate 
situations), except under unusual 
circumstances. For example, time frames 
may differ among different types of 
programs (e.g., one-year grants, multi- 
year grants, direct development projects, 
permits), for different stages of the same 
program (e.g., first application, renewal), 
or at different times (e.g., end of fiscal 
year, deadline for quarterly 
apportionment). 

In some of the Department's programs, 
a basic decision to go forward with a 
project may be the key decision that 
determines a subsequent course of 
action by the Department. Cnce the 
initial decision is made, the Department 
has little discretion with respect to the 
subsequent decisions. The Department 
could inform states of the key decision 
points on which their comments are 
essential if the states are to have a 
meaningful role in influencing the 
Department's decision. 

In most financial assistance programs, 
a state, local, or private agency applies 
to the Department for a grant or 
cooperative agreement or otherwise 
seeks Departmental approval for 
financial assistance to be provided. In 
order to receive notification of 
applications for financial assistance 
from the Department, the state should 
work with applicant organizations to 
ensure that applications are provided to 
the state in a timely manner. If it 
becomes necessary, the Department 
may establish requirements in non- 
regulatory program specific 
announcements for applicants to submit 
copies of their application to the state. 

In order to ensure timely completion 
of Federal decisionmaking, the 
Department may require states to 
complete their reviews of applications 
and to submit their comments to the 
Secretary by a particular date. The 
intent of this provision is to prevent 
undue delays in Federal decisions 
affecting the state. A similar provision, 
in paragraph (d)(3), permits the 
Secretary to establish deadlines in non- 
regulatory program specific 
announcements for state review of the 
Department's direct development 
activities. 

Paragraph (d) makes an important 
point with respect to the way that 
communications between states and the 
Department would work. Under the 
Order, a state may organize the 
mechanics of its consultation process 
any way it chooses. However, in order 
to ensure that communications between 
the Department and the official state 
process flow efficiently, the Department 
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strongly encourages states to establish a 
“single point of contact” for state 
communications with Federal agencies. 
Channeling communications from the 
states to Federal agencies and from 
agencies back to the states through a 
single point has obvious benefits from 
the point of view of administrative 
simplicity. In addition, it will enable the 
Department to know which 
communications to treat as official 
under the provisions of the Order. The 
Department needs a means of separating 
the letters from state and local elected 
officials to which it will respond through 
normal correspondence channels from 
those letters to which it must respond 
under the provisions of the Order. 
States’ use of a single point of contact 
will permit the Department to make this 
necessary administrative distinction. 

In the absence of a state process, or 
with respect to a program that a state 
has not selected for coverage, the 
Department will work with the state, 
consistent with existing legal 
requirements. The provisions of the 
Order and these regulations will not 
apply, however. 

The proposed regulation would not 
impose any constraints on the content of 
comments that states send to the 
Department. However, the Department 
would strongly encourage commenters 
under the Order to follow three policies 
which are important for the efficient 
operation of the Order's consultation 
system. 

First, comments should address 
statutes, regulations, and other 
requirements governing a specific 
program or decision. Often, the 
Department is required to make a 
decision based on certain statutorily 
established factors. In other cases, the 
Department, through regulation or 
guidance, has established 
decisionmaking criteria for various 
actions. It is unlikely that the 
Department would be able to 
accommodate concerns that do not 
address these requirements and 
standards, or which are not relevant to 
the decisionmaking process. In order to 
have meaningful influence on the 
Department's decisions, comments must 
be relevant to the factors on which the 
Department bases its decisions. For 
example, if a Department’s standards 
call for a decision to be made at a 
certain stage only on the technical 
merits of financial assistance proposals, 
before consideration is given to costs, 
the Department could not accommodate 
a state comment addressing costs during 
the technical review. 

Second, states can assist the 
Department's implementation of the 
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Order by clearly specifying the 
magnitude of the state’s concerns. Often, 
it may be diffcult for the Department to 
tell whether a state is firmly 
recommending a given course of action, 
has a mild preference for or reservation 
about the action, or is simply seeking 
clarification of the Department's 
position. For example, if a state wants 
the Department to recognize the state’s 
priorities, accept only a modified 
financial assistance application, or deny 
a financial assistance application, it 
would be very helpful if the state 
identified its position as clearly as 
possible. The Order directs Federal 
agencies to make efforts to 
accommodate state concerns. The 
Department's ability to do so succesfully 
is dependent, to a significant degree, on 
the clear articulation of concerns by the 
states. 

Third, the Department may not be ina 
good position to accommodate state and 
local concerns unless the states speaks 
with one voice in its comments. The 
Department recognizes that different 
state and local officials and agencies 
may not always agree among 
themselves concerning the course of 
action the Department should follow. 
The single point of contact should 
reconcile conflicting views before 
transmission to avoid the Department's 
having to seek clarification concerning 
which set of views the state wants the 
Department to accommodate. The 
process will work much better if the 
Department receives a single set of 
comments. 


Section 17.7 How does the Secretary 
make efforts to accommodate state and 
local concerns? 


Paragraph (a) provides that when a 
state comments to the Department under 
the Order, the Department has three 
choices. The Department can accept the 
state’s comments (i.e., do as the state 
recommends). Second, it can reach a 
mutually agreeable solution with the 
state. This solution can differ from the 
original state position on the matter. 
Third, if the Department cannot accept 
the state’s comments or reach a 
mutually agreeable solution, the 
Department is obligated to give the state 
a timely, simple explanation of the 
Department's reasons for not doing so. 
While the Department is not required to 
accept the state’s comments or to begin 
discussions towards another solution, 
the Department does have an obligation 
to provide a simple explanation of its 
decision. 

Normally, the explanation could take 
any form which adequately 
communicates the Department's reasons 


for its decision to the state. A telephone 
call, a meeting, or a letter would perform 
this function. The Department has the 
discretion to choose the most 
appropriate mode of communicating the 
explanation in each case. The 
explanation is made by a designee of 
the Secretary. 

There is one exception to the 
Department's discretion to choose the 
mode of communicating the explanation. 
As paragraph (a)(3)(ii) provides, the 
Governor of the state may request, in 
advance of the time the explanation is 
made or after it is communicated to the 
single point of contact, that an 
explanation of nonaccommodation be 
made in writing. When it receives such a 
request from a Governor, the 
Department's explanation will be in a 
letter. 

Paragraph (a)(3)(iii) spells out the role 
of the single point of contact in receiving 
explanations from the Department. The 
Department will direct all such 
explanations to the single point of 
contact in each state that has one. This 
is true even where accommodation 
discussions have occurred between the 
Department and another party in the 
state. 

Paragraph (b) concerns safeguards to 
ensure that the interests of states are 
protected in nonaccommodation 
situations. Paragraph (b)(1) provides 
that a nonaccommodation explanation 
will state that the Department will not 
implement its decision until ten days 
after the single point of contact receives 
the explanation, except as provided in 
paragraph (b)(2). This waiting period is 
intended to permit states to respond to 
the Department in cases of 
nonaccommodation before the 
Department has awarded a grant or 
cooperative agreement, begun 
construction of a facility, or otherwise 
irrevocably carried out the decision. In a 
case in which the Department has 
provided a verbal explanation of a 
decision to the single point of contact, 
and the Governor subsequently has 
requested a written explanation, the ten 
day period will start to run from the date 
of the original explanation to the single 
point of contact. 

Paragraph (b)(2) recognizes that there 
will be some situations in which the 
Department cannot observe the ten-day 
waiting period. These unusual 
circumstances could include, for 
example, a statutory deadline, 
emergency, or end of a fiscal year 
situation that may make it infeasible for 
the Department to wait ten days before 
implementing its decision. 

In a situation where the Department 
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cannot observe the waiting period, the 
Secretary or a designee of the Secretary 
at a higher level than the official 
responsible for making the original 
decision will review the decision before 
the nonaccommodation explanation is 
made and before the Department 
implements the decision. The 
nonaccommodation explanation will 
include the Department's reasons for 
determining that the ten-day waiting 
period is not feasible. 


Section 17.8 What are the Secretary’s 
obligations in interstate situations? 


In some cases, action taken by the 
Department in Federal financial 
assistance and direct Federal 
development programs may have an 
impact on interstate areas. In these 
situations, the Department has certain 
additional obligations. First, the 
Department must identify its direct 
Federal development or Federal 
financial assistance actions or decisions 
that have an impact on interstate areas. 
Having done so, the Department must, 
as provided in paragraph (b), notify the 
potentially affected states, whether or 
not they have established an official 
state process under the Order. Except in 
unusual circumstances (e.g., 
emergencies, financial assistance 
awards at the end of the fiscal year), the 
Department must provide the affected 
states an opportunity for comment of at 
least 45 days before the Department 
commits itself to a course of action. The 
increase in the minimum comment 
period from 30 to 45 days in interstate 
situations allows extra time for states to 
coordinate among themselves before 
providing news to the Department. 


The Department, obviously, cannot 
require states to coordinate with each 
other on proposed Federal assistance or 
direct development having an impact on 
an interstate area. However, the 
Department strongly encourages each 
affected state to share its comments 
with and obtain the views of other 
affected states, using the other state’s 
single point of contact, if there is one, or 
an appropriate state official if there is 
not a single point of contact. The 
Department encourages states to 
reconcile differences where they exist, 
so that the states can present the 
Department with a unified position. If 
the affected states provide the 
Department with conflicting 
recommendations, the Department will, 
with respect to states that have 
established a process under the Order, 
accommodate recommendations to the 





Federal Register / Vol. 48, No. 16-/ Monday, January 24, 1983 / Proposed Rules 


extent possible and explain its 
nonaccommodations of other points of 
view as provided in § 17.7. 


Section 17.9 How may a state simplify, 
consolidate, or substitute Federally 
required state plans? 


This section carries out section 2(d) of 
the Order, which directs Federal 
agencies to “allow” states to consolidate 
or simplify plans and to 
“encourage” states to substitute their 
own plans for Federally required state 
plans. 

Paragraph (a) defines three terms used 
in this section. For a state to “simplify” 
a plan means that a state may develop 
its own format, choose its own 
submission date, and select the planning 
period covered by the plan. 
“Consolidate” means that the state may 
meet satutory and regulatory 
requirements by combining two or more 
plans into one document. The state may 
also select the format, submission date, 
and planning period for a consolidated 
plan. “Substitute” means that a state 
may use a plan or other document that is 
developed for its own purposes to meet 
Federal requirements in place of a plan 
mandated by the Department. State 
plans required by the Department that 
are eligible for modification (i.e., 
simplification, consolidation, or 
substitution) under the Order will be 
listed by the Department in an OMB 
notice, published in today’s Federal 
Register. The Department is willing to 
consider other state plans for eligibility 
for modification under this section. 

For purposes of state plan 
modifications, it is necessary to draw a 
distinction between the state’s decision 
concerning which plans it wants to try 
to modify and the Department's decision 
concerning whether to accept modified 
plans. Paragraph (b) deals with the first 
of these issues. A state may decide to 
try to simplify, consolidate or substitute 
state plans without prior approval by 
the Department. The state’s discretion in 
this respect is complete. 

Paragraph (c) points out that the 
Department will review the content of 
state proposals to simplify, consolidate, 
or substitute state plans to ensure that 
they meet all applicable Federal 
requirements. Under this provision, the 
Department could disaprove the content 
of a modified plan on the basis, for 
example, of legal insufficiency or the 
failure of the modified plan to meet 
Federally mandated substantive 
standards. If the Department 
disapproves a state plan, the state may 
have recourse to any existing appeal 
process of the Department applicable to 
the program in question. However, the 
Department does not propose any new 


special appeal process for situations in 
which the Department does not accept a 
modified plan. 

This paragraph is not intended to give 
the Department any new authority it 
does not already have to review or 
disapprove state plans. For example, if a 
statute limits the grounds on which the 
Department may disapprove a state plan 
submission, this paragraph is not 
intended to expand those limits. The 
paragraph does emphasize, however, 
that these regulations do not impair the 
Department's existing authority to 
review and, if necessary, disapprove 
state plans. This section also does not 
affect any statutory or regulatory 
requirements concerning submission 
dates, planning periods, or formats of 
state plans. The Department will review 
and make appropriate modifications in 
regulatory requirements without a 
statutory basis to allow more state 
flexibility. 

The Department's ability to review 
state plans is important not only for the 
Department's ability to administer its 
programs effectively but also to prevent 
states from inadvertently causing delays 
in Departmental funding decisions. In 
many financial assistance programs, 
required program standards must be met 
through a state plan before Federal 
funds are awarded. The Department 
may not be in a position to award funds 
to recipients if a plan does not meet 
legal requirements or substantive 
Federal program standards. 

The Department encourages states 
which wish to simplify, consolidate or 
substitute state plans to inform the 
Department well in advance of their 
intentions. Early discussions between 
state officials and the Department 
regarding proposed modifications of 
plans will help to avoid later problems, 
including unexpected delays or 
disapprovals of modifications. The 
Department is very willing to work 
closely with state officials on plan 
modifications and, where feasible, will 
provide technical assistance or advice in 
plan modification efforts. 


Section 17.10 May the Secretary waive 
any provision of these regulations? 


This section allows the Secretary to 
waive any provision in these regulations 
in an emergency. The Department 
expects to use this provision sparingly, 
since the Department's policy is to carry 
out the Order as fully as it can. 


List of Subjects in 29 CFR Part 17 


Intergovernmental relations. 
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Issued at Washington D.C. January 17, 
1983. 
Raymond J. Donovan, 
Secretary of Labor. 


TITLE 29—{AMENDED] 


1. For the reasons set out in the 
Preamble, the Department of Labor 
proposes to amend Title 29, Code of 
Federal Regulations, by adding a new 
Part 17, to read as follows: 


PART 17—INTERGOVERNMENTAL 
REVIEW OF DEPARTMENT OF LABOR 
PROGRAMS AND ACTIVITIES 


Sec. 

17.1 What is the purpose of these 
regulations? 

17.2 What definitions apply to these 
regulations? 

17.3 What programs and activities of the 
Department are subject to these 
regulations? 

17.4 What are the Secretary's general 
responsibilities under the Order? 

17.5. What procedures apply to a state's 
choice of programs under the Order? 

17.6 How does the Secretary give states an 
opportunity to comment on proposed 
Federal financial assistance and direct 
Federal development? 

17.7 How does the Secretary make efforts to 
accommodate state and local concerns? 

17.8 What are the Secretary’s obligations in 
interstate situations? 

17.9 How may a state simplify, consolidate, 
or substitute Federally required state 
plans? 

17.10 May the Secretary waive any 
provision of these regulations? 

Authority: Executive Order 12372 (July 14, 

1982; 47 FR 30959); section 401(b) of 

Intergovernmental Cooperation Act of 1968 

(42 U.S.C. 4231 (b)). 


§ 17.1 What is the purpose of these 
regulations? 


(a) The regulations in this part 
implement Executive Order 12372, 
issued July 14, 1982, and titled 
“Intergovernmental Review of Federal 
Programs.” 

(b) Executive Order 12372 is intended 
to foster an intergovernmental 
partnership and a strengthened 
Federalism by relying on state and local 
processes for state and local 
government coordination and review of 
proposed Federal financial assistance 
and direct Federal development. 

(c) The Order and these regulations 
are intended only to improve the 
internal management of the Department. 
Neither the Order nor these regulations 
are intended to create any right or 
benefit enforceable at law by a party 
against the Department or its officers. 
Nor is it intended that compliance will 
be the subject of judicial review. 
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§ 17.2 What definitions apply to these 
regulations? 


“Department” means the U.S. 
Department of Labor. 

“Order” means Executive Order 
12372, issued July 14, 1982, and titled 
“Intergovernmental Review of Federal 
Programs.” 

“Secretary” means the Secretary of 
the U.S. Department of Labor or an 
official or employee of the Department 
acting for the Secretary under a 
delegation of authority. 

“State” means any of the 50 states, the 
District of Columbia, the 
Commonwealth of Puerto Rico, the 
Commonwealth of the Northern Mariana 
Islands, Guam, American Samoa, the 
U.S. Virgin Islands, or the Trust 
Territory of the Pacific Islands. 


§ 17.3 What programs and activities of the 
Department are subject to these 
regulations? 

The Secretary publishes in the Federal 
Register a list of the Department's 
programs and activities that are subject 
to the Order and these regulations. 


§ 17.4 What are the Secretary's general 
responsibilities under the Order? 

(a) The Secretary provides 
opportunities for consultation by elected 
officials of those state and local 
governments that would provide the 
non-Federal funds for, or that would be 
directly affected by, proposed Federal 
financial assistance from, or direct 
Federal development by, the 
Department. 

(b) if a State adopts a process under 
the Order to review and coordinate 
proposed Federal financial assistance 
and direct Federal development, the 
Secretary, to the extent permitted by 
law: 

(1) Uses the State process to 
determine official views of state and 
local elected officials; 

(2) Communicates with state and local 
elected officials as early in a program 
planning cycle as is reasonably feasible 
to explain specific plans and actions; 

(3) Markes efforts to accommodate 
state and local elected officials’ 
concerns with proposed Federal 
financial assistance and direct Federal 
development that are communicated 
through the state process; 

(4) Allows the states to simplify and 
consolidate existing Federally required 
state plan submissions; 

(5) Where state planning and 
budgeting systems are sufficient and 
where permitted by law, encourages the 
substitution of State plans for Federally 
required state plans; 

(6) Seeks the coordination of views of 
affected state and local elected officials 


in one state with those of another state 
when proposed Federal financial 
assistance or direct Federal 
development has an impact on interstate 
metropolitan urban centers,pr other 
interstate areas; and 

(7) Supports state and local 
governments by discouraging the 
reauthorization or creation of any 
planning organization which is 
Federally-funded, which has a limited 
purpose, and which is not adequately 
representative of, or accountable to, 
State or local elected officials. 


§ 17.5 What procedures apply to a state’s 
choice of programs under the Order? 

(a) Each state that adopts a process 
under the Order notifies the Secretary of 
the Department's programs that the state 
chooses to cover under the Order. 

(b) The Secretary uses_a state’s 
process under the Order as soon as 
feasible, depending on individual 
programs and projects, after the state 
notifies the Secretary of its program 
choices. 

(c) States may change their program 
choices under the Order at any time. 
The Secretary may establish deadlines 
by which states are required to inform 
the Secretary of changes in their 
program choices. 


§ 17.6 How does the Secretary give states 
an opportunity to comment on proposed 
Federal financial assistance and direct 
Federal development? 

(a) This section applies to all 
comments received from a state 
pursuant to an official process it has 
established under the Order, including 
comments where the state has delegated 
to local elected officials the review, 
coordination and communication with 
the Department. 

(b) Except in unusual circumstances, 
the Secretary gives states at least 30 
days to comment on any proposed 
Federal financial assistance or direct 
Federal development (see § 17.8 for 
comment periods pertaining to interstate 
situations). 

(c) Subject to paragraph (b) of this 
‘section, the Secretary may establish 
deadlines for: 

(1) Applicants to submit copies of 
their applications to the states; and 

(2) States to complete their review of 
applications under a financial 
assistance program and to submit their 
comments to the Department. 

(3) States to complete their review of 
proposed direct Federal development 
and to submit their comments to the 
Department. 

(d) The Secretary responds as 
provided in the Order to all comments 
from a state that are provided through a 
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state office or official that acts as a 
single point of contact under the Order 
between the state and all Federal 
agencies, 


§ 17.7 How does the Secretary make 
efforts to accommodate state and local 
concerns? 

(a) If a state provides comments to the 
Department in accordance with 
§ 17.6(e), the Secretary: 

(1) Accepts the state’s comments; 

(2) Reaches a mutually agreeable 
solution with the state; or 

(3)(i) Provides the state with a timely 
explanation of the basis for the 
Department's decision. 

(ii) If requested by the Governor, the 
Secretary provides the explanation in 
writing. 

(iii) If the state has designated a state 
office or official as a single point of 
contact between the state and all 
Federal agencies, the Secretary provides 
any explanation under paragraph (a)(3) 
of this section to that office or official. 

(b) In any explanation under 
paragraph (a)(3) of this section, the 
Secretary informs the state that— 

(1) The Department will not 
implement its decision for ten days after 
the state receives the explanation; or 

(2) The Secretary have reviewed the 
decision and determined that, because 
of unusual circumstances, the ten-day 
waiting period is not feasible. 


§ 17.8 What are the Secretary’s 
obligations in interstate situations? 

The Secretary is responsible for— 

(a) Identifying proposed Federal 
financial assistance and direct Federal 
development that have an impact on 
interstate areas; 

(b) Notifying the affected states, 
including states that have not adopted a 
process under the Order; and 

(c) Except in unusual circumstances, 
providing the affected states an 
opportunity of at least 45 days to 
comment, 


§ 17.9 How may a state simplify, 
consolidate, or substitute Federally 
required state plans? 

(a) As used in this section: 

(1) “Simplify” means that a state may 
develop its own format, choose its own 
submission date, and select the planning 
period for a state plan. 

(2) “Consolidate” means that a state 
may meet statutory and regulatory 
requirements by combining two or more 
plans into one document and that the 
state can select the format, submission 
date, and planning period for the 
consolidated plan. 

(3) “Substitute” means that a state 
may use.a plan or other document that it 
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has developed for its own purposes to 
meet Federal requirements. 

(b) If not inconsistent with law, a 
state may decide to try to simplify, 
consolidate, or substitute Federally 
required state plans without prior 
approval by the Secretary. 

(c) The Secretary reviews each state 
plan that a state has simplified, 
consolidated, or substituted and accepts 
the plan only if its contents meet 
Federal requirements. 


§ 17.10 May the Secretary waive any 
provision of these regulations? 


In an emergency, the Secretary may 
waive any provision of these 
regulations. 


TITLE 30—{AMENDED] 


PART 46—[REMOVED] 


2. The Secretary also proposes to 
remove the following regulations: 

1. Mine Safety and Health 
Administration—MSHA Provisions 
implementing Circular A-95 in 30 CFR 
Part 46. 


Programs Covered by E.O. 12372 


(1) Federal Mine Safety and Health 
Assistance to States Progam 
Stat: Section 503 Pub. L. 91-173 as amended 
(2) Work Incentive Program 
Stat: Sections 432 (d), (e) and (f) of Pub. L. 
92-223 
(3) Senior Community Service Employment 
Program 
Stat: Pub. L. 95-478 
(4) Job Corps 
Stat: Section 435 of Pub. L. 97-300 
(5) Migrant and Seasonal Farmworkers 
Program 
Stat: Section 402(d) of Pub. L. 97-300 
(6) Job Training Partnership Act 
Stat: Pub. L. 97-300 
(7) Employment Service 
Stat: Section 501 of Pub. L. 97-300 
(8) Disabled Veteran’s Outreach Program 
Stat: 38 U.S.C. 2003A 


Proposed Exclusions from Coverage Under 
E.O. 12372 

(1) Unemployment Insurance 
Program—Under this program, there are 
already extensive requirements covered 
by law governing the relationship 
between states and the Department of 
Labor. 

(2) Labor Force Statistics Program— 
Class Exclusion: Funding under Section 
501, Pub. L. 97-300 for state agency 
participation in these programs will be 
on a contractual basis. 

[FR Doc. 83-1709 Filed 1-21-83; 8:45 am] 
BILLING CODE 4510-23-M 
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DEPARTMENT OF STATE 
[Public Notice 845] 
intergovernmental Review of 


Department of State Programs and 
Activities 


AGENCY: Office of the Legal Adviser, 
State. 


ACTION: Notice. 


SUMMARY: This Notice sets forth the 
Department's intention not to publish a 
proposed rule to implement Executive 
Order 12372, “Intergovernmental Review 
of Federal Programs,” which replaced 
the intergovernmental consultation 
system developed under the Office of 
Management and Budget (OMB) Circular 
A-95. 

DATE: Comments must be received on or 
before March 10, 1983. 

ADDRESS: Interested persons should 
submit comments to Ely Maurer, 
Assistant Legal Adviser for Educational, 
Cultural and Public Affairs, Department 
of State, Washington, D.C. 20520. 

FOR FURTHER INFORMATION CONTACT: 
Ely Maurer, Assistant Legal Adviser for 
Educational, Cultural and Public Affairs, 
Department of State, Washington, D.C. 
20520, (202) 632-2682. 

SUPPLEMENTARY INFORMATION: On July 
14, 1982, President Reagan signed 
Executive Order 12372, 
“‘Intergovernmental Review of Federal 
Programs.” The Executive Order is 
reproduced as Attachment A to the 
OMB notice published in today’s Federal 
Register. The Order directs the 
revocation of Circular A-95, and 


provides for a new, more effective, 
intergovernmental consultation system 
that is consistent with the President's 
policies concerning Federalism and 
regulatory relief. Under the Order, states 
and localities will take the initiative for 
establishing review procedures and 
priorities. State and local elected 
officials, not the Federal Government, 
will determine, within the scope of the 
Order, which Federal programs and 
activities to review and the procedures 
by which the review will take place. 
When state and local elected officials 
bring their concerns to a Federal 
agency’s attention through this process, 
the agency will have to make efforts to 
accommodate the concerns, and, if it 
does not accommodate them, explain 
why not. This “accommodate or 
explain” provision gives greater weight 
to state and local views than Circular 
A-95 did. In addition, states will have 
the opportunity, to the extent permitted 
by law, to simplify, consolidate, or 
substitute Federally required state 
plans. 

Most Federal agencies are publishing 
in today’s Federal Register a Notice of 
Proposed Rulemaking to implement 
Executive Order 12372. However, the 
Department of State has concluded that 
it has no Federal financial assistance or 
direct Federal development programs or 
activities to which the Order should 
apply. Consequently, the Department is 
not publishing a proposed rule. 

This Notice lists those programs and 
activities that the Department proposes 
to exclude from coverage under the 
Order. The reason for each proposed 


exclusion is also listed. The Department 
seeks comments on the proposed 
exclusions. If the Department wants to 
exclude new or additional programs or 
activities from coverage under the Order 
in the future, it will publish a Federal 
Register notice requesting comment on 
the proposed exclusions. 

Even if a program or activity is 
excluded from the consultation system 
established by the Order, state and local 
officials would still have an opportunity 
to have their views considered by the 
Department. Indeed, statutory 
requirements for consultation, such as 
section 401(b) of the Intergovernmental 
Cooperation Act of 1968 (42 U.S.C. 
4231(b)), require Federal agencies to 
consider the views of state and local 
governments. Many of the Department's 
program statutes have their own 
consultation requirements, and the 
Department will, of course, comply with 
all existing or future statutory 
requirements of this kind. 


1. Initial Refugee Resettie- 
ment and Piacement Pro- 
gram, 8 U.S.C. 1522. 

2. Cross-Border Permit Pro- 
grams, 33 U.S.C. 535-535i; 
Executive Order 11423. 


Excluded for reasons of in- 
compatibility with foreign 
relations requirements. 

Excluded for reasons of in- 
compatibility with foreign 
relations requirements. 


Issued at Washington, D.C. January 17, 
1983. 


Davis R. Robinson, 

Legal Adviser. 

[FR Doc. 83-1753 Filed 1-21-83; 8:45 am] 
BILLING CODE 4710-08-M 
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DEPARTMENT OF TRANSPORTATION 
Office of the Secretary 
14 CFR Part 152 


23 CFR Parts 420, 650, and 740 


49 CFR Parts 17, 25, 266, and 450 
[OST Docket No. 77; Notice No. 83-1] 
Intergovernmental Review of 


Department of Transportation 
Programs and Activities 


AGENCY: Office of the Secretary, DOT. 
ACTION: Notice of proposed rulemaking. 


SumMMARY: This proposed rule would 
implement Executive Order 12372, 
“Intergovernmental Review of Federal 
Programs.” It applies to Federal 
financial assistance and direct Federal 
development programs and activities of 
the Department of Transportation. 
Executive Order 12372, and these 
proposed regulations, are intended to 
replace the intergovernmental 
consultation system developed under 
Office of Management and Budget 
(OMB) Circular A-95. They provide for a 
new, more effective, intergovernmental 
consultation system. Under the Order, 
state and local elected officials, not the 
Federal government, will determine 
what Federal programs and activities to 
review and the procedures by which the 
review will take place. 

DATE: Comments must be received on or 
before March 10, 1983. 

ADDRESS: Interested persons should 
submit comments to Docket Clerk, OST 
Docket No. 77, Department of 
Transportation, 400 7th Street, S.W., 
Room 10421, Washington, D.C., 20590. 
Commenters wishing to have their 
submissions acknowledged should 
include a stamped, self-addressed 
postcard with their comments. The 
Docket Clerk will time and date stamp 
the postcard and return it to the 
commenter. Comments will be available 
for inspection at the above address from 
9:00 a.m. to 5:30 p.m. Monday through 
Friday. 

FOR FURTHER INFORMATION CONTACT: 
Robert C. Ashby, Office of the Assistant 
General Counsel for Regulation and 
Enforcement, Department of 
Transportation, 400 7th Street SW., 
Room 10421, Washington, D.C., 20590. 
(202) 426-4723. 

SUPPLEMENTARY INFORMATION: 


Background 


For many years, consultation between 
state and local officials and Federal 
agencies concerning Federal programs 
and activities has taken place through 
an elaborate regulatory and 


organizational framework created under 
OMB Circular A-95. The A-95 system 
required state and local governments to 
follow prescribed review procedures 
and to review specified Federal 
programs, regardless of the 
circumstances affecting particular state 
and local governments. The system also 
required review of Federal programs by 
state and local agencies without regard 
to the priorities of their elected 
leadership. The A-95 process became 
highly bureaucratic, burdensome, and 
costly. States and localities had to 
process too much paperwork, and, as a 
result the impact of substantive 
comments was sometimes lost. A 
network of state an area clearinghouses 
was created to manage this paperwork. 
State and local elected officials found it 
difficult to exert significant influence on 
Federal decisions through this system, 
and Federal agencies found the system a 
cumbersome method of obtaining 
information about, and responding 
appropriately to, state and local 
concerns. 

On July 14, 1982, President Reagan 
signed Executive Order 12372, 
“Intergovernmental Review of Federal 
Programs.” The Executive Order is 
reproduced as Attachment A to the 
OMB notice published in today’s Federal 
Register. The Order directs the 
revocation of Circular A-95, and 
provides for a new, more effective, 
intergovernmental consultation system 
that is consistent with the President's 
policies concerning Federalism and 
regulatory relief. Under the Order, states 
and localities will take the initiative for 
establishing review procedures and 
priorities. State and local elected 
officials, not the Federal Government, 
will determine, within the scope of the 
Order, which Federal programs and 
activities to review and the procedures 
by which the review will take place. 
When state and local elected officials 
bring their concerns to a Federal 
agency’s attention through this process, 
the agency will have to make efforts to 
accommodate the concerns, and, if it 
does not accommodate them, explain 
why not. This “accommodate or 
explain” provision gives greater weight 
to state and local views than Circular 
A-95 did. In addition, states will have 
the opportunity, to the extent permitted 
by law, to simplify, consolidate, or 
substitute Federally required state 
plans. 


Across the whole range of Federal 
programs and activities, the Federally 
required procedures for consultation 
under Circular A-95 created a 
substantial regulatory burden. The 
Executive Order's system of 
consultation will significantly reduce 


that burden, as well as opening 
opportunities for states to reduce 
administrative burdens in Federal 
programs requiring state plans. In 
contrast to the A-95 system, which 
relied heavily on clearinghouses, 
planning organizations, and other bodies | 
which are not elected by the 
jurisdictions they serve, the Order, 
consistent with the President's 
Federalism policy, emphasizes the role 
of elected State and local officials. 


OMB Guidance to States 


In order to assist states as they begin 
their work in implementing the Order, 
OMB wrote on or before today to each 
state concerning the establishment of an 
official state process. This letter will be 
reproduced in the Federal Register in the 
next few days. This letter explains the 
role of the “single point of contact.” A 
“single point of contact” is the one office 
or official in a state that transmits the 
result of the state review and 
coordination with recommendations that 
differ from the Federal proposal to the 
Department and other Federal agencies 
and to which the Department directs 
official communications (e.g., 
explanations of nonaccommodation) to 
the state under the Order. A state may 
have as few or as many entities as it 
chooses to perform review and 
coordination and to conduct discussions 
with the Department. However, there 
should be only one point of contact to 
officially transmit recommendations for 
change to communicate with all Federal 
agencies under the Order. It is up to the 
state whether the single point of contact 
plays a substantive role with respect to 
the state’s views, or simply acts as a 
focal point for official communications. 


It is also worth emphasizing that 
states are not required to adopt an 
official state process at all. However, 
after final rules implementing the Order 
become effective (they will be published 
on or about April 30, 1983), the existing 
Federal A-95 consultation regulations 
will no longer be in effect. Other 
existing statutory consultation 
requirements are not affected by this 
proposed rule. An inventory of these 
existing requirements will be available. 


This Department and other Federal 
agencies have the basic responsibility of 
ensuring that their programs and 
activities are carried out in conformity 
with the Order's provisions. OMB will 
have general government-wide oversight 
responsibility for the implementation of 
the Order, but will not attempt to 
exercise any day-to-day, operational 
control of agency actions. Nor will OMB 
act as a forum for “appeals” of agency 
actions by non-Federal parties. 
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Development of Proposed Regulations 


If the objectives of the Executive 
Order are to be met, Federal agencies 
must ensure that they deal with state 
and local elected officials in a consistent 
and understandable way. To this end, 
the Federal agencies affected by the 
Order have worked together to make 
common policy decisions and, to the 
extent feasible, to draft common 
regulatory language. The agencies 
involved chose an approach that 
minimizes the imposition of regulatory 
requirements on non-Federal parties. 
For the most part, these proposed 
regulations will spell out the 
Department's obligations and 
procedures in response to the views 
expressed by state and local elected 
officials. A paper discussing the policy 
decisions made by the agencies and 
OMB was made available to the public 
in December (47 FR 57369, December 23, 
1982). Following the close of the 
comment period, the agencies will again 
work together with the aim of 
promulgating final rules that are 
substantially consistent with one 
another. It is the Federal Government's 
intention that there will be no further 
rulemaking with respect to this 
Executive Order. 

The Executive Order mandates the 
implementation of final regulations by 
April 30, 1983. It will not be possible to 
have an adequate comment period and 
meet this deadline if the normal 30-day 
delay between the publication date of a 
final rule and its effective date is 
observed. Consequently, the Department 
proposes to make the final rule effective 
immediately upon its publication on 
April 30. 

As a matter of style, the proposed 
rules use the present tense when 
describing the Department's obligations. 
For example, when the proposed 
regulation says that the Secretary 
“provides the State with a timely 
explanation,” the regulation requires the 
Secretary to do so. 


Removal of Regulations Implementing 
OMB Circular A-95 


In connection with this proposed 
rulemaking, the Department is proposing 
to remove its existing regulations 
implementing former OMB Circular A- 
95. Executive Order 12372 directed OMB 
to revoke the Circular itself, and the 
OMB directive revoking the circular told 
Federal agencies to leave their A-95 
regulations in place only until new 
regulations implementing the Order 
were promulgated on April 30, 1983. In 
order to carry out this directive, the 
Department is listing in this notice those 
regulatory provisions implementing 


Circular A-95 that it proposes to 
remove. Final rules carrying out the 
removal will be published on or about 
April 30, 1983, in conjunction with the 
Department's final rule implementing 
Executive Order 12372. 


Executive Order 12291, Regulatory 
Flexibility Act and Paperwork 
Reduction Act 


The Department has determined that 
this is not a major rule under Executive 
Order 12291. The Department also has 
determined that the expected economic 
impact is so minimal that the proposal 
does not warrant a full evaluation. The 
proposed rule would simplify 
consultation with the Department and 
allow state and local governments to 
establish cost-effective consultation 
procedures. For this reason, the 
Department believes that any economic 
impact the regulation has will be 
positive. It is unlikely that its economic 
impacts will be significant, in any case. 
Consequently, the Department certifies, 
under the Regulatory Flexibility Act, 
that this rule would not have a 
substantial economic impact on a 
significant number of small entities. This 
proposed rule is not subject to section 
3504(h) of the Paperwork Reduction Act, 
since it would not require the collection 
or retention of information. 


Section-by-Section Analysis 


Section 17.1 What is the purpose of 
these regulations? 


This section briefly states the purpose 
of the regulations, which is to implement 
Executive Order 12372 and foster an 
improved system of intergovernmental 
consultation. Paragraph (c) states the 
important point that the Order, and 
these regulations, are intended only to 
improve the Department's internal 
management of its consultation with 
state and local governments. Neither the 
Order nor these regulations are intended 
to create any right of judicial review of 
the Department's action. For example, it 
is not intended that a state or local 
government would have the right to sue 
the Department because the Department 
failed to explain a nonaccommodation 
of a state recommendation. 


Section 17.2 What definitions apply to 
these regulations? 


This section defines several terms 
used frequently in the proposed rule. 
“Department” means the Department of 
Transportation. “Order” means 
Executive Order 12372. “Secretary” 
means the Secretary of Transportation 
or an official or employee to the 
Department acting under a delegation of 
authority from the Secretary. This does 
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not mean that there must be a new, 
specific, formal delegation pertaining to 
Executive Order program or activity 
under a delegation could act under the 
Order concerning that program or 
activity. “State” means any of the 50 
states, the District of Columbia, the 
Commonwealth of Puerto Rico, the 
Commonwealth of the Northern Mariana 
Islands, the U.S. Virgin Islands, Guam, 
American Samoa, or the trust territory 
of the Pacific Islands. The definition of 
“state” means that the District of 
Columbia, Puerto Rico, and the other 
jurisdictions mentioned may create an 
official consultation process and consult 
with Federal agencies on the same basis 
as each of the 50 states. 

In addition to these definitions, three 
other terms—simplify, consolidate, and 
substitute—are defined in § 17.9, State 
Plans. Several other terms appearing in 
the Order are not defined in this section, 
but are used in the regulation in a way 
that makes their operational meaning 
clear (e.g., accommodate and explain in 
§ 1707). 


Section 17.3 What programs and 
activities of the Department are subject 
to these regulations? 


The intent of the Order is that state 
and local elected officials should have 
the opportunity to consult with Federal 
agencies under the Order concerning as 
many Federal programs and activities as 
they wish. Paragraph (a) provides that 
the Department will publish a Federal . 
Register notice, in conjunction with the 
publication of its final Executive Order 
12372, rule, listing the programs and 
activities that are subject to the Order. 
Updated lists will be published when 
necessary in order to let states know 
which of the Department’s programs and 
activities they may choose to cover. 

The attachment to this preamble 
contains a list of those programs and 
activities that the Department proposes 
to exclude from coverage under the 
Order. The reason for each proposed 
exclusion is also listed. The Department 
seeks comments on the proposed 
exclusions. After promulgation of the 
final rules, if the Department wants to 
exclude new or additional programs or 
activities from coverage under the 
Order, it will publish a Federal Register 
notice requesting comment on the 
proposed exclusions. 

At this time, states should assume 
that all the Department's other Federal 
financial assistance and direct Federal 
development programs will be subject to 
the Order. Of course, activities and 
programs that clearly are neither 
Federal financial assistance nor direct 
Federal development (e.g., procurement 
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by the Department) are not subject to 
the Order. Also, the Order and these 
regulations do not apply to proposed 
regulations, legislation, budget 
formulation, or classified programs or 
activities where formal consultation 
would endanger national security. 

Even if a program or activity is 
excluded from the consultation system 
established by the Order, state and local 
officials would still have an opportunity 
to have their views considered by the 
Department. Indeed, statutory 
requirements for consultation, such as 
section 401(b) of the Intergovernmental 
Cooperation Act of 1968 (42 U.S.C. 
4231(b)), require Federal agencies to 
consider the views of state and local 
governments. Many of the Department's 
program statutes have their own 
consultation requirements, and the 
Department will, of course, comply with 
all existing or future statutory 
requirements of this kind. However, the 
Department is not obligated to follow 
the provisions of the Order and these 
regulations with respect to excluded 
programs and activities. 

Paragraph (b) simply states the 
Secretary's obligation, to the extent 
permitted by law, to use a state’s official 
process to determine official views of 
state and loca! officials. This obligation, 
which derives directly from the Order, 
extends only to programs and activities 
subject to the Order which a state has 
selected for coverage under § 17.5 of 
these regulations. If at any time a state 
believes that any official of the 
Department has not made appropriate 
use of the official state process, the state 
is invited to raise its concerns directly 
with the Secretary. 


Section 17.4 [Reserved] 


Section 17.5 What procedures apply to 
a state’s choice of programs under the 
Order? 


States may choose to consult with the 
Department under the Order concerning 
any of the Department's programs and 
activities that the Department's Federal 
Register notice on or about April 30, 
1983 and subsequently lists as subject to 
the Order. However, these regulations 
do not require states to consult with the 
Department concerning any particular 
program or activity. This is an important 
distinction between the Order's 
consultation policy and the system 
established under Circular A-95, which 
gave states no discretion concerning 
program selection. Under the Order, 
each state may choose whether to use 
the consultation system with respect to 
any particular program or activity. This 
gives states increased flexibility to 
determine how best to allocate their 


resources. For example, many programs 
have existing statutory consultation 
systems. If a state decides that an 
existing consultation system is 
adequate, the state might choose not to 
cover the program under its E.O. 12372 
process, thereby avoiding duplication 
and saving resources for use on other 
programs. A state also might want to 
decline to cover a program which has 
only minor effects on the state and its 
people. : 

The Department emphasizes that the 
choice of whether to cover a particular 
program or activity listed in the 
Department's Federal Register notice is 
entirely up to each state. While the 
Department will be happy to discuss 
with states the most effective ways of 
carrying out consultation concerning its 
programs and activities, the Department 
will not attempt to constrain the state’s 
discretion with respect to program 
selection. 

Paragraph (a) of this section sets out a 
purely administrative requirement 
pertaining to program selection. The 
state must notify the Secretary of the 
programs and activities it chooses to 
cover. When it first establishes its 
official process, the state can meet this 
requirement by sending to OMB, along 
with other information required to 
establish the process, a list of the 
Federal programs and activities it 
wishes to cover. OMB will inform each 
Federal agency of the programs and 
activities of each that the state has 
chosen to cover. Subsequently, the state 
should send all program coverage 
information (additions, deletions, other 
changes) directly to the Department. 
This information will enable the 
Department's personnel who work on a 
particular program or activity to know 
which states they must counsult with 
under the provisions of the Order. 

Paragraph (b) provides that, once a 
state has established a process and 
made its program selections known to 
the Department, the Department will use 
the state’s process concerning the 
programs and activities selected by the 
state as soon as feasible. While the 
Department will make every effort to 
use the state’s process, there may be 
situations, on individual programs or 
projects, where the Department may not 
be able to do so for a time. The 
Department will make determinations 
concerning when to begin using the 
state’s official process on a case-by-case 
basis and will let the states know when 
it will start to use the state process. 

Paragraph (c) provides that the 


Department may establish deadlines by — 


which states must inform the 
Department of changes in their program 
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selection choices. A state may add or 
delete a program or activity from those 
it wishes to cover under the Order at 
any time. However, in order for 
meaningful consultation to occur under 
the Order, the Department may need a 
certain amount of “lead time” before it 
can adapt its procedures to the changed 
circumstances. For this reason, the 
Department may find it necessary to 
establish deadlines for program 
selection changes. These deadlines 
would simply be notifications to the 
states that, for example, if they wished 
to have consultation under the Order 
begin with respect to a particular 
program on a given date, they would 
have to inform the Department of their 
program selection change a certain time 
(e.g., 30 days, 45 days) prior to that date. 


Section 17.6 How does the Secretary 
give states an opportunity to comment 
on proposed Federal financial 
assistance and direct Federal 
development? 


Paragraph (a) points out that the 
Order would apply not only to 
comments prepared pursuant to the 
official state process but also to 
comments formulated by local elected 
officials to whom the state’s 
consultation role has been delegated in 
specific instances. Section 3(a) of the 
Order permits states to delegate, to local 
elected officials in specific instances, 
the review, coordination, and 
communication with Federal agencies 
that normally take place under the state 
process. This means that states may 
choose not only which programs and 
activities to cover but also who within 
the state has the opportunity to carry 
out the consultation. States have 
complete discretion concerning 
delegation of their consultation role. 

For example, a state could delegate to 
a single mayor the state’s consultation 
role with respect to a project occurring 
in his or her city. The state could 
delegate all consultation under a 
particular program to officials of the 
local governments whose jurisdictions 
are affected by projects under the 
program. The state could delegate its 
consultation role for a particular 
program to local elected officials in 
cities above 250,000 population but not 
to local officials in smaller jurisdictions, 
or vice versa. In any case of delegation, 
the local official to whom the state’s 
consultation role is delegated stands in 
the shoes of the official state process 
with respect to the Department. For 
example, efforts by the Department to 
reach a negotiated solution with the 
local official will be pursued directly 
with the official, not with the state itself. 
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The local official to whom the state's 
consultation role had been delegated 
would not send his or her comment 
directly to the Department. Rather, the 
official would sent the comment to the 
Department through the state single 
point of contact. The Department would 
work with the local official in attempting 
to reach an accommodation, but, if 
efforts at accommodation were 
unsuccessful, the Department would 
explain the nonaccommodation to the 
single point of contact. Routing the 
delegated comment through the state 
single point of contact would alert the 
Department to the fact that the local 
official’s comments should be dealt with 
under the provisions of the Order and 
make unnecessary a separate 
communication from the state to the 
Department informing the Department 
that the comment was an official 
comment of the state. 

Section 2(b) of the Order requires 
Federal agencies to communicate with 
state and local elected officials as early 
in the program planning cycle as is 
reasonably feasible to explain specific 
plans and actions. Paragraph (b) 
incorporates this provision of the Order 
into these regulations. What the 
requirement means is the Department is 
obligated to make efforts to ensure that 
information on proposed actions or 
decisions of the Department is available 
to the states in sufficient time to be able 
to exert meaningful influence on the 
Department's course of action. For 
example, the Department would make 
sure that the state learned of assistance 
announcements including decision 
criteria, proposed Federal development 
project decisions, and so forth, in time to 
make a meaningful response. 

It is difficult to specify, in advance, 
the precise time frames that will 
implement the Order's notification 
requirement for the Department’s widely 
varied programs and activities. 
However, paragraph (c) states that, as a 
general rule, states choosing to cover a 
particular program or activity wil have 
at least 30 days (45 days in the case of 
interstate situations) to comment on 
proposed Federal financial assistance or 
direct Federal development before the 
Department commits itself to a given 
course of action. The Department, on a 
case-by-case basis, may allow a shorter 
period for comment if unusual 
circumstances make the shorier period 
necessary. Among the kinds of unusual 
circumstances that might necessitate a 
shorter comment period are an 
emergency, the necessity to make a 
grant or cooperative agreement decision 
before the end of a fiscal year, or a 
statutory deadline. 


In order to meet the Order's objective 
of ensuring states a meaningful 
opportunity to influence decisions by the 
Department, the Department may need 
to establish deadlines or time frames in 
nonregulatory program specific 
announcements for comment on 
particular actions or types of actions. 
Consequently, as provided in paragraph 
(d), the Department may define, for its 
varying programs and activities, the 
length of comment periods and the 
starting points from which comment 
periods would begin to run. States and 
localities would still have at least 30 
days to comment (45 days in interstate 
situations), except under unusual 
circumstances. For example, time frames 
may differ among different types of 
programs (e.g., one-year grants, multi- 
year grants, direct development projects, 
permits), for different stages of the same 
program (e.g., first application, renewal), 
or at different times (e.g., end of fiscal 
year, deadline for quarterly 
apportionment). 


In some of the Department's programs, 
a basic decision to go forward with a 
project may be the key decision that 
determines a subsequent course of 
action by the Department. Once the 
initial decision is made, the Department 
has little discretion with respect to the 
subsequent decisions. The Department 
could inform states of the key decision 
points on which their comments are 
essential if the states are to have a 
meaningful role in influencing the 
Department's decision. 

In most financial assistance programs, 
a state, local, or private agency applies 
to the Department for a grant or 
cooperative agreement or otherwise 
seeks Departmental approval for 
financial assistance to be provided. In 
order to receive notification of 
applications for financial assistance 
from the Department, the state should 
work with applicant organizations to 
ensure that applications are provided to 
the state in a timely manner. If it 
becomes necessary, the Department 
may establish requirements in 
nonregulatory program specific 
announcements for applicants to submit 
copies of their application to the state. 

In order to ensure timely completion 
of Federal decisionmaking, the 
Department may require states to 
complete their reviews of applications 
and to submit their comments to the 
Secretary by a particular date. The 
intent of this provision is to prevent 
undue delays in Federal decisions 
affecting the state. A similar provision, 
in praragraph (d)(3), permits the 
Secretary to establish deadlines in 
nonregulatory program specific 
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announcements for state review of the 
Department's direct development 
activities. 

Paragraph (e) makes an important 
point with respect to the way that 
communications between states and the 
Department would work. Under the 
Order, a state may organize the 
mechanics of its consultation process 
any way it chooses. However, in order 
to ensure that communications between 
the Department and the official state - 
process flow efficiently, the Department 
strongly encourages states to establish a 
“single point of contact” for state 
communications with Federal agencies. 
Channeling communications from the 
states to Federal agencies and from 
agencies back to the states through a 
single point has obvious benefits from 
the point of view of administrative 
simplicity. In addition, it will enable the 
Department to know which 
communications to treat as official 
under the provisions of the Order. The 
Department needs a means of separating 
the letters from state and local elected 
officials to which it will respond through 
normal correspondence channels from 
those letters to which it must respond 
under the provisions of the Order. 
States’ use of a single point of contact 
will permit the Department to make this 
necessary administrative distinction. 

In the absence of a state process, or 
with respect to a program that a state 
has not selected for coverage, the 
Department will work with the state, 
consistent with existing legal 
requirements. The provisions of the 
Order and these regulations will not 
apply, however. 

The proposed regulation would not 
impose any constraints on the content of 
comments that states send to the 
Department. However, the Department 
would strongly encourage commenters 
under the Order to follow three policies 
which are important for the efficient 
operation of the Order's consultation 
system. 

First, comments should address 
siatutes, regulations, and other 
requirements governing a specific 
program or decision. Often, the 
Department is required to make a 
decision based on certain statutorily 
established factors. In other cases, the 
Department, through regulation or 
guidance, has established 
decisionmaking criteria for various 
actions. It is unlikely that the 
Department would be able to 
accommodate concerns that do not 
address these requirements and 
standards, or which are not relevant to 
the decisionmaking process. In order to 
have meaningful influence on the 
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Department's decisions, comments must 
be relevant to the factors on which the 
Department bases its decisions. For 
example, if a Department's standards 
call for a decision to be made at a 
certain stage only on the technical 
merits of financial assistance proposals, 
before consideration is given to costs, 
the Department could not accommodate 
a state comment addressing costs during 
the technical review. 

Second, states can assist the 
Department's implementation of the 
Order by clearly specifying the 
magnitude of the state’s concerns. Often, 
it may be difficult for the Department to 
tell whether a state is firmly 
recommending a given course of action, 
has a mild preference for or reservation 
about the action, or is simply seeking 
clarification of the Department's 
position. For example, if a state wants 
the Department to recognize the state’s 
priorities, accept only a modified 
financial assistance application, or deny 
a financial assistance application, it 
would be very helpful if the state 
identified its position as clearly as 
possible. The Order directs Federal 
agencies to make efforts to 
accommodate state concerns. The 
Department's ability to do so 
successfully is dependent, to a 
significant degree, on the clear 
articulation of concerns by the states. 

Third, the Department may noi be ina 
good position to accommodate state and 
local concerns unless the state speaks 
with one voice in its comments. The 
Department recognizes that different 
state and local officials and agencies 
may not always agree among 
themselves concerning the course of 
action the Department should follow. 
The single point of contact should 
reconcile conflicting views before 
transmission, to avoid the Department's 
having to seek clarification concerning 
which set of views the state wants the 
Department to accommodate. The 
process will work much better if the 
Department receives a single set of 
comments. 


Section 17.7 How does the Secretary 
make efforts to accommodate state and 
local concerns? 


Paragraph (a) provides that when a 
state comments to the Department under 
the Order, the Department has three 
choices. The Department can accept the 
state’s comments {i.e., do as the state 
recommends). Second, it can reach a 
mutually agreeable solution with the 
state. This solution can differ from the 
original state position on the matter. 
Third, if the Department cannot accept 
the state’s comments or reach a 
mutually agreeable solution, the 


Department is obligated to give the state 
a timely, simple explanation of the 
Department's reasons for not doing so. 
While the Department is not required to 
accept the state’s comments or to begin 
discussions towards another solution, 
the Department does have an obligation 
to provide a simple explanation of its 
decision. 

Normally, the explanation could take 
any form which adequately 
communicates the Department's reasons 
for its decision to the state. A telephone 
call, a meeting, or a letter would perform 
this function. The Department has the 
discretion to choose the most 
appropriate mode of communicating the 
explanation in each case. The 
explanation is made by a designee of 
the Secretary. 

There is one exception to the 
Department's discretion to choose the 
mode of communicating the explanation. 
As paragraph (a)(3)(ii) provides, the 
Governor of the state may request, in 
advance of the time the explanation is 
made or after it is communicated to the 
single point of contact, that an 
explanation of nonaccommodation be 
made in writing. When it receives such a 
request from a Governor, the 
Department's explanation will be in a 
letter. 

Paragraph (a)(3)(iii) spells out the role 
of the single point of contact in receiving 
explanations from the Department. The 
Department will direct all such 
explanations to the single point of 
contact in each state that has one. This 
is true even where accommodation 
discussions have occurred between the 
Department and another party in the 
state. 

Paragraph (b) concerns safeguards to 
ensure that the interests of states are 
protected in nonaccommodation 
situations. Paragraph (b)(1) provides 
that a nonaccommodation explanation 
will state that the Department will not 
implement its decision until ten days 
after the single point of contact receives 
the explanation, except as provided in 
paragraph (b)(2). This waiting period is 
intended to permit states to respond to 
the Department in cases of 
nonaccommodation before the 
Department has awarded a grant or 
cooperative agreement, begun 
construction of a facility, or otherwise 
irrevocably carried out the decision. In a 
case in which the Department has 
provided a verbal explanation of a 
decision to the single point of contact, 
and the Governor subsequently has 
requested a written explanation, the ten 
day period will start to run from the date 
of the original explanation to the single 
point of contact. 
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Paragraph (b)(2) recognizes that there 
will be some situations in which the 
Department cannot observe the ten-day 
waiting period. These unusual 
circumstances could include, for 
example, a statutory deadline, 
emergency, or end of a fiscal year 
situation that may make it infeasible for 
the Department to wait ten days before 
implementing its decision. In a situation 
where the Department cannot observe 
the waiting period, the Secretary or a 
designee of the Secretary at a higher 
level than the official responsible for 
making the original decision will review 
the decision before the 
nonaccommodation explanation is made 
and before the Department implements 
the decision. The nonaccommodation 
explanation will inclued the 
Department's reasons for determining 
that the ten-day waiting period is not 
feasible. 


Section 17.8 What are the Secretary's 
obligations in interstate situations? 


In some cases, action taken by the 
Department in Federal financial 
assistance and direct Federal 
development programs may have an 
impact on interstate areas. In these 
situations, the Department has certain 
additional obligations, First, the 
Department must identify its direct 
Federal development or Federal 
financial assistance actions or decisions 
that have an impact on interstate areas. 
Having done so, the Department must, 
as provided in paragraph (b), notify the 
potentially affected states, whether or 
not they have established an official 
state process under the Order. Except in 
unusual circumstances (e.g., 
emergencies, financial assistance 
awards at the end of the fiscal year), the 
Department must provide the affected 
states an opportunity for comment of at 
least 45 days before the Department 
commits itself to a course of action. The 
increase in the minimum comment 
period from 30 to 45 days in interstate 
situations allows extra time for states to 
coordinate among themselves before 
providing views to the Department. 

The Department, obviously, cannot 
require states to coordinatae with each 
other on proposed Federal assistance or 
direct development having an impact on 
an interstate area. However, the 
Department strongly encourages each 
affected state to share its comments 
with and obtain the views of other 
affected states, using the other state’s 
single point of contact, if there is one, or 
an appropriate state official if there is 
not a single point of contact. The 
Department encourages states to 
reconcile differences where they exist, 
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so that the states can present the 
Department with a unified position. If 
the affected states provide the 
Department with conflicting 
recommendations, the Department will, 
with respect to states that have 
established a process under the Order, 
accommodate recommendations to the 
extent possible and explain its 
nonaccommodations of other points of 
view as provided in § 17.11. 


Section 17.9 How May a State 
Simplify, Consolidate, or Substitute 
Federally Required State Plans? 


This section carries out section 2(d) of 
the Order, which directs Federal 
agencies to “allow” states to consolidate 
or simplify plans and to “encourage” 
states to substitute their own plans for 
Federally required state plans. 

Paragraph (a) defines three terms used 
in this section. For a state to “simplify” 
a plan means that a state may develop 
its own format, choose its own 
submission date, and select the planning 
period covered by the plan. 
“Consolidate” means that the state may 
meet statutory and regulatory 
requirements by combining two or more 
plans into one document. The state may 
also select the format, submission date, 
and planning period for a consolidated 
plan. “Substitute” means that a state 
may use a plan or other document that is 
developed for its own purposes to meet 
Federal requirements in place of a plan 
mandated by the Department. State 
plans required by the Department that 
are eligible for modification (i.e., 
simplification, consolidation, or 
substitution) under the Order will be 
listed by the Department in an OMB 
notice published in today's Federal 
Register. 

For purposes of state plan 
modifications, it is necessary to draw a 
distinction between the state’s decision 
concerning which plans it wants to try 
to modify and the Department's decision 
concerning whether to accept modified 
plans. Paragraph (b) deals with the first 
of these issues. A state may decide to 
try to simplify, consolidate or substitute 
state plans without prior approval by 
the Department. The state’s discretion in 
this respect is complete. 

Paragraph (c) points out that the 
Department will review the content of 
state proposals to simplify, consolidate, 
or substitute state plans to ensure that 
they meet all applicable Federal 
requirements. Under this provision, the 
Department could disapprove the 
content of a modified plan on the basis, 
for example, of legal insufficiency, the 
failure of the modified plan to meet 
Federally mandated substantive 
standards, or insufficiency of state 


planning or budgeting systems. If the 
Department disapproves a state plan, 
the state may have recourse to any 
existing appeal process of the 
Department applicable to the program in 
question. However, the Department does 
not propose any new special appeal 
process for situations in which the 
Department does not accept a modified 
plan. 

This paragraph is not intended to give 
the Department any new authority it 
does not already have to review or 
disapprove state plans. For example, if a 
statute limits the grounds on which the 
Department may disapprove a state plan 
submission, this paragraph is not 
intended to expand those limits. The 
paragraph does emphasize, however, 
that these regulations do not impair the 
Department'’s existing authority to 
review and, if necessary, disapprove 
state plans. This section also does not 
affect any existing statutory or 
regulatory requirements concerning 
submission dates, planning periods, or 
formats of state plans. The Department 
will review and make appropriate 
modifications in regulatory requirements 
without a statutory basis to allow more 
state flexibility. 

The Department's ability to review 
state plans is important not only for the 
Department's ability to administer its 
programs effectively but also to prevent 
states from inadvertently causing delays 
in Departmental funding decisions. In 
many financial assistance programs, 
required program standards must be met 
through a state plan before Federal 
funds are awarded. The Department 
may not be in a position to award funds 
to recipients if a plan does not meet 
legal requirements or substantive 
Federal program standards. 

The Department encourages states 
which wish to simplify, consolidate or 
substitute state plans to inform the 
Department well in advance of their 
intentions, Early discussions between 
state officials and the Department 
regarding proposed modifications of 
plans will help to avoid later problems, 
including unexpected delays or 
disapprovals of modifications. The" 
Department is very willing to work 
closely with state officials on plan 
modifications and, where feasible, will 
provide technical assistance or advice in 
plan modification efforts. 


Section 17.10 May the Secretary 
Waive Any Provision of These 
Regulations? 


This section allows the Secretary to 
waive any provision in these regulations 
in an emergency. The Department 
expects to use this provision sparingly, 
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since the Department's policy is to carry 
out the Order as fully as it can. 
List of Subjects in 49 CFR Part 17 
Intergovernmental relations. 
Issued at Washington, D.C., January 14, 
1983. 
Andrew L. Lewis, 
Secretary of Transportation. 


Attachment—List of Proposed 
Exclusions From Scope 


The Department proposes to exclude 
the following financial assistance 
programs from the scope of Executive 
Order 12372 and these regulations: 

1. National Highway Traffic Safety 
Administration/Federal Highway 
Administration—Highway Safety 
Research and Development Program (23 
U.S.C. 403). Section 403 grants can be 
made to state or local agencies, 
institutions, and individuals for research 
into highway safety issues. The program 
and grants under it do not have any 
specific geographic focus, and affect 
states and localities in which research 
takes place only slightly and 
incidentally. As a general matter, 
research programs of this type are not 
appropriate for coverage under the 
Order. 

2, Maritime Administration—Grants 
to Students at State Maritime 
Academies. The Maritime 
Administration provides financial aid to 
students at state-operated maritime 
academies. These grants are direct 
payments to individuals, and 
consequently are not appropriate for 
coverage under the Order. 

3. Federal Aviation Administration— 
Aircraft Guarantee Loan Program. The 
Aircraft Loan Guarantee Program is a 
financial assistance program aimed 
exclusively at non-governmental 
entities. Loan guarantees are given to 
partnerships or corporations rather than 
political subdivisions. Inclusion under 
the Order would require publication of 
confidential financial and operational 
data of applicants for loan guarantees. 
The interstate nature of most applicants’ 
operations precludes identification of an 
appropriate state or local government 
for coordination purposes. Accordingly, 
this program is not appropriate for 
coverage under the Order. 

4. Federal Aviation Administration— 
Minor Items of Acquisition or 
Construction Under the Airport Aid 
Program. Under the authority of the 
Airport and Airway Development Act of 
1970 (49 U.S.C. 1701 et seg.; “AADA”) 
and the Airport and Airway 
Improvement Act of 1982 (Pub. L. 97-248; 
“AAIA”), the FAA has provided, and 
will continue to provide, grants for 
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airport development. This program will 
be covered by the Executive Order. 
However, the FAA proposes not to 
cover certain minor items of acquisition 
or construction that involve only routine 
or minor changes to an airport or do not 
change the use, scale, or intensity of use 
of an airport. These minor items of 
acquisition and construction, which are 
unlikely to have significant effects on 
state or local governments, were, with 
OMB approval, excepted from A-95 
notification and review procedures. 
These exceptions to A-95 procedures 
have been published in Appendix E to 
14 CFR Part 152, which this notice 
proposes to delete. The effect of this 
proposed exclusion is to continue the 
exception of these items from formal 
intergovernmental consultation 
procedures. 

5. Federal Aviation Administration— 
The National Airport System Plan 
(NASP) and the National Plan of 
Integrated Airport Systems. The NASP 
identifies airports that are important 
elements in the national transportation 
system and describes the development 
that will be warranted over the ensuing 
ten years. The NASP is an 
unconstrained report of needs, and it 
contains considerably more 
development than could be financed 
with Federal aid. Development must be 
included in the NASP to be eligible for 
an airport aid grant, but inclusion does 
not represent Federal approval or 
commit Federal funds. One of the basic 
purposes of the NASP is to inform 
Congress and the public about the state 
of the airport system, viewed from a 
Federal perspective. 

The NASP is prepared from the 
“bottom up.” Local governments prepare 
master plans for specific airports, state 
governments and regional planning 
agencies incorporate these into system 
plans, and the FAA identifies the 
airports that have national significance. 
The FAA relies heavily on state and 
local plans, and makes Federal aid 
available to help fund these plans. 

The National Plan of Integrated 
Airport Systems, which will replace the 


NASP in accordance with Pub. L. 97-248, 


will be a similar document and 
essentially the same procedures will be 
followed in preparing it. 

Since coordinated planning is already 
an integral part of the preparation of 
these plans, it would not be appropriate 
to apply the procedures contemplated 
by the Order to the completed plan. 

6. Federal Aviation Administration— 
Lease or Purchase of Land or Space for 
FAA Air Navigation or Air Traffic 
Control Facilities. As a general matter, 
FAA leases or purchases of land or 
space for air navigation or air traffic 


control facilities will be covered by the 
Order. However, there are some minor 
lease or purchase actions which are so 
minor as to have a minimal impact on 
the local community or state or local 
governments. In these cases, compliance 
with the Order would have no 
significant benefit and could impose 
disproportionate administrative 
burdens. 

The types of actions which fall into 
this category, and which FAA proposes 
to exclude from coverage under the 
Order, include (1) lease of space in 
existing buildings; (2) lease of space for 
a firm term of one year or less; (3) lease 
of land for a firm term of one year or 
less; (4) purchase of land or easements 
for existing operational facilities; (5) 
purchase of 3 acres or less of land and 
associated easements and rights-of-way 
for new facilities. 

The Department proposes to bring all 
its other financial assistance and direct 
development programs and activities 
under the coverage of the Order. 
Programs and activities of the 
Department which are neither direct 
development nor financial assistance 
(e.g., FAA air traffic control, Coast 
Guard search and rescue) are, of course, 
not covered under the Order. 

The Department seeks comment on 
whether to exclude the programs 
mentioned above and on whether any 
other DOT financial assistance or direct 
development programs or activities 
should be excluded from the scope of 
the Order. 

1. For the reasons set out in the 
Preamble, the Department of 
Transportation proposes to amend Title 
49 Code of Federal Regulations, by 
adding a new Part 17, to read as follows: 


Title 49—[Amended] 


PART 17—INTERGOVERNMENTAL 
REVIEW OF DEPARTMENT OF 
TRANSPORTATION PROGRAMS AND 
ACTIVITIES 


Sec. 

17.1 What is the purpose of these 

regulations? 

What definitions apply to these 
regulations? 

17.3 What programs and activities of the 
Department are subject to these 
regulations? 

17.4 Reserved 

17.5 What procedures apply to a state's 

choice of programs under the Order? 

How does the Secretary give states an 
opportunity to comment on proposed 

Federal financial assistance and direct 

Federal development? 

17.7 How does the Secretary make efforts to 
accommodate state and local concerns? 

17.8 What are the Secretary's obligations in 
interstate situations? 


17.2 


17.6 
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17.9 How may a state simplify, consolidate, 
or substitute Federally required state 
plans? 

17.10 May the Secretary waive any 
provision of these regulations? 

Authority: Executive Order 12372 (July 14, 

1982; 47 FR 30959); Sec. 401(b) of 

Intergovernmental Cooperation Act of 1968 

(42 U.S.C. 4231(b)). 


§ 17.1 What is the purpose of these 
regulations? 


(a) The regulations in this part 
implement Executive Order 12372, 
issued July 14, 1982, and titled 
“Intergovernmental Review of Federal 
Programs.” 

(b) Executive Order 12372 is intended 
to foster an intergovernmental 
partnership and a strengthened 
Federalism by relying on state and local 
processes for state and local 
government coordination and review of 
proposed Federal financial assistance 
and direct Federal development. 

(c) The Order and these regulations 
are intended only to improve the 
internal management of the Department. 
Neither the Order nor these regulations 
are intended to create any right or 
benefit enforceable at law by a party 
against the Department or its officers. 


§ 17.2 What definitions apply to these 
regulations? 


“Department” means the U.S. 
Department of Transportation. 

“Order” means Executive Order 
12372, issued July 14, 1982, and titled 
‘Intergovernmental Review of Federal 
Programs.” 

“Secretary” means the Secretary of 
the U.S. Department of Transportation 
or an official or employee of the 
Department acting for the Secretary 
under a delegation of authority. 

“State” means any of the 50 states, the 
District of Columbia, the 
Commonwealth of Puerto Rico, the 
Commonwealth of the Northern Mariana 
Islands, Guam, American Samoa, the 
U.S. Virgin Islands, or the Trust 
Territory of the Pacific Islands. 


§ 17.3. What programs and activities of the 
Department are subject to these 
regulations? 


(a) The Secretary publishes in the 
Federal Register a list of the 
Department’s programs and activities 
that are subject to the Order and these 
regulations. 

(b) With respect to programs and 
activities that are subject to the Order 
and these regulations and that a state 
chooses to cover under § 17.5, the 
Secretary, to the extent permitted by 
law, uses the official state process to 
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determine official views of state and 
local elected officials. 


§ 17.4 [Reserved] 


§ 17.5 What procedures apply to a state’s 
choice of programs under the Order? 

(a) Each state that adopts a process 
under the Order notifies the Secretary of 
the Department's programs that the state 
chooses to cover under the Order. 

(b) The Secretary uses a state's 
process under the Order as soon as 
feasible, depending on individual 
programs and projects, after the state 
. notifies the Secretary of its program 
choices. 

(c) States may change their program 
choices under the Order at any time. 
The Secretary may establish deadlines 
by which states are required to inform 
the Secretary of changes in their 
program choices. 


§ 17.6 How does the Secretary give states 
an opportunity to comment on proposed 
Federal financial assistance and direct 
Federal development? 

(a) This section applies to all 
comments received from a state 
pursuant to an official process it has 
established under the Order, including 
comments where the state has delegated 
to local elected officials the review, 
coordination and communication with 
the Department. 

(b) With respect to programs and 
activities that are subject to the Order 
and these regulations and that a state 
chooses to cover under § 17.7, the 
Secretary, to the extent permitted by 
law, communicates with state and local 
elected officials as early in a program 
planning cycle as is reasonably feasible 
to explain specific plans and actions. 

(c) Except in unusual circumstances, 
the Secretary gives states at least 30 
days to comment on any proposed 
Federal financial assistance or direct 
Federal development (see § 17.8 for 
comment periods pertaining to interstate 
situations). 

(d) Subject to paragraph (c) of this 
section, the Secretary may establish 
deadlines for: 

(1) Applicants to submit copies of 
their applications to the states; and 

(2) States to complete their review of 
applications under a financial 
assistance program and to submit their 
comments to the Department. 

(3) States to complete their review of 
proposed direct Federal development 
and to submit their comments to the 
Department. 

(e) The Secretary responds as 
provided in the Order to all comments 
from a state that are provided through a 
state office or official that acts as a 
single point of contact under the Order 


between the state and all Federal 
agencies. 


§ 17.7 How does the Secretary make 
efforts to accommodate state and local 
concerns? 

(a) If a state provides comments to the 
Department in accordance with 
§ 17.6(e), the Secretary: 

(1) Acgepts the state’s comments; 

(2) Reaches a mutually agreeable 
solution with the state; or 

(3)(i) Provides the state with a timely 
explanation of the basis for the 
Department's decision. 

(ii) If requested by the Governor, the 
Secretary provides the explanation in 
writing. 

(iii) If the state has designated a state 
office or official as a single point of 
contact between the state and all 
Federal agencies, the Secretary provides 
any explanation under paragraph (a)(3) 
of this section to that office or official. 

(b) In any explanation under 
paragraph (a)(3) of this section, the 
Secretary informs the state that— 

(1) The Department will not 
implement its decision for ten days after 
the state receives the explanation; or 

(2) The Secretary has reviewed the 
decision and determines that, because of 
unusual circumstances, the ten-day 
waiting period is not feasible. 


§ 17.8 What are the Secretary’s 
obligations in interstate situations? 

The Secretary is responsible for— 

(a) Identifying proposed Federal 
financial assistance and direct Federal 
development that have an impact on 
interstate areas; 

(b) Notifying the affected states, 
including states that have not adopted a 
process under the Order; and 

(c) Except in unusual circumstances, 
providing the affected states an 
opportunity of at least 45 days to 
comment. 


§ 17.9 How may a state simplify, 
consolidate, or substitute Federally 
required state plans? 

(a) As used in this section: 

(1) “Simplify” means that a state may 
develop its own format, choose its own 
submission date, and select the planning 
period for a state plan. 

(2) “Consolidate” means that a state 
may meet statutory and regulatory 
requirements by combining two or more 
plans into one document and that the 
state can select the format, submission 
date, and planning period for the 
consolidated plan. 

(3) “Substitute” means that a state 
may use a plan or other document that it 
has developed for its own purposes to 
meet Federal requirements. 
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(b) If not inconsistent with law, a 
state may decide to try to simplify, 
consolidate, or substitute Federally 
required state plans without prior 
approval by the Secretary. _ 

(c) The Secretary reviews each state 
plan that a state has simplified, 
consolidated, or substituted and accepts 
the plan only if its contents meet 
Federal requirements. 


§ 17.10 May the Secretary waive any 
provision of these regulations? 

In an emergency, the Secretary may 
waive any provision of these 
regulations. 


2. The Secretary also proposes to 
amend the following regulations: 


Title 14—[ Amended] 


PART 152—[ AMENDED] 
Appendix E—[Removed] 

14 CFR Part 152, by removing 
Appendix E thereto in its entirety. 
Title 23—[ Amended] 

PART 420—[AMENDED] 


Subpart C—[Removed] 


23 CFR Part 420, by removing Subpart 
C thereof in its entirety; 


PART 650—[ AMENDED] 


§ 650.113 [Amended] 


23 CFR Part 650, by removing 
§ 650.113(b) thereof; 


PART 740—[AMENDED] 


§ 740.118 [Amended] 


23 CFR Part 740, by removing 
§ 740.118(e)(2) thereof, by removing the 
words “and the Regional and State 
clearinghouses” from § 740.118(e)(3) 
thereof, and, in § 740.118(e) thereof, by 
redesignating paragraph (e)(3) as 
paragraph (e)(2). 


Title 49—[Amended] 


PART 25—[ AMENDED] 


§ 25.29 [Amended] 


49 CFR Part 25, by removing § 25.29(b) 
thereof; 


PART 266—[ AMENDED] 


§ 266.15 [Amended] 

49 CFR Part 266, by removing from 
§ 266.15(a) thereof the second and third 
sentences, from the words “In 
accordance with. . .” through the 


words “there were no comments.” 
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PART 450—[ AMENDED] 


§ 450.106 [Amended] 

49 CFR Part 450, by substituting a 
period for the comma following the 
word “planning” in § 450.106(c) thereof 
and removing all language in that 


paragraph following the word 
“planning.” 


§ 450.100 [Amended] 


49 CFR Part 450, by removing 
§ 450.108(b) thereof, by substituting a 
period for a comma after the word 
“services” in § 450.108(d) thereof and 


removing all language in that paragraph 
following the word “services,” and by 
redesignating in § 450.108 paragraph (c) 
as paragraph (b), paragraph (d) as 
paragraph (c), and paragraph (e) as 
paragraph (d). 

[FR Doc. 83-1710 Filed 1-21-83; 8:45 am] 
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DEPARTMENT OF THE TREASURY 
Office of the Secretary 


intergovernmental Review of 
Department of the Treasury Programs 
and Activities 


AGENCY: Office of the Secretary, 
Treasury. 
ACTION: Notice. 


SUMMARY: This notice sets forth the 
intention of the Department of the 
Treasury not to publish a notice of 
proposed rulemaking to implement 
Executive Order 12372, 
‘Intergovernmental Review of Federal 
Programs,” which replaced the 
intergovernmental consultation system 
developed under Office of Management 
and Budget (OMB) Circular A-95. 
DATE: Comments must be received on or 
before March 10, 1983. 


ADDRESS: Interested persons should 
submit written comments (preferably in 
triplicate) to: Charles M. Mohan, Office 

of State and Local Finance, Room 3026, 

Department of the Treasury, 1500 

Pennsylvania Avenue, N.W., 

Washington, D.C. 20220. 

FOR FURTHER INFORMATION CONTACT: 

For further information concerning a 

program or activity listed in this notice 

contact, as appropriate: 

Office of Revenue Sharing: Richard S. 
Isen, Chief Counsel, 2401 E St., NW., 
Washington, D.C. 20226, (202) 634- 
5182; 

U.S. Secret Service: John Meenan, Legal 
Counsel (Acting), 1800 G St., NW., 
Washington, D.C, 20223, (202) 535- 
5771; 

Internal Revenue Service: Joel Gerber, 
Deputy Chief Counsel, 1111 
Constitution Ave., NW., Room 3529, 
Washington, D.C, 20224, (202) 566- 
4241; or 

Bureau of Alcohol, Tobacco and 
Firearms: Marvin Dessler, Chief 
Counsel, 1200 Pennsylvania Ave., 
NW., Room 5202, Washington, D.C. 
20226, (202) 566-7772. 

SUPPLEMENTARY INFORMATION: On July 

14, 1982, President Reagan signed 

Executive Order 12372, 

“Intergovernmental Review of Federal 

Programs.” The Executive Order is 

reproduced as Attachment A to the 

OMB Notice published in this issue of 

the Federal Register. The Order directs 

the revocation of Circular A-95, and 
provides for a new, more effective, 


intergovernmental consultation system 
that is consistent with the President's 
policies concerning federalism and 
regulatory relief. 

Under the order, States and localities 
will take the initiative for establishing 
review procedures and priorities. State 
and local elected officials, not the 
Federal Government, will determine, 
within the scope of the order, which 
Federal programs and activities to 
review and the procedures for such 
reviews. When State and local elected 
officials bring their concerns to the 
attention of a Federal agency through 
this process, the agency will have to 
make efforts to accommodate the 
concerns and, if it does not 
accommodate them, explain why. This 
‘accommodate or explain” provision 
gives greater weight to State and local 
views than provided by Circular A-95. 
In addition, States will have the 
opportunity, to the extent permitted by 
law, to simplify, consolidate, or 
substitute federally required state plans. 

Most Federal agencies are publishing 
in this issue of the Federal Register 
notices of proposed rulemaking to 
implement Executive Order 12372. The 
Department of the Treasury, however, 
has concluded‘*hat it has no Federal 
financial assistance or direct Federal 
development programs or activities to 
which the order should apply. 
Consequently, the Department is not 
publishing a notice of proposed 
rulemaking. 

This Notice lists those programs and 
activities that the Department intends to 
exclude from coverage under the order, 
and the reason for the exclusion. If the 
Department intends to exclude new. or 
additional programs or activities from 
coverage under the order, notice 
soliciting public comments will be 
published in the Federal Register. 

Even if a program or activity is 
excluded from the consultation system 
established by the order, State and local 
officials still would have an opportunity 
to have their views considered by the 
Department. The Department notes that 
statutory requirements for consultation, 
such as section 401(b) of the 
Intergovernmental Cooperation Act of 
1968 (24 U.S.C. 4231(b)), require Federal 
agencies to consider the views of State 
and local governments. In addition, the 
Department will adhere to consultation 
requirements contained in existing and 
future program statutes, 


Special Analyses: This notice does 
not constitute a “major rule” for 
purposes of Executive Order 12291. 
Accordingly, a regulatory impact 
analysis is not required. Because this 
notice is not a notice of proposed 
rulemaking, the provisions of the 
Regulatory Flexibility Act (5 U.S.C. 601 
et seg.) do not apply and a regulatory 
flexibility analysis is not required. 

The Department of the Treasury 
intends to exclude from coverage under 
Executive Order 12372 the programs and 
activities listed below. Included with 
each program or activity is the 
identification number in the Catalog of 
Federal Domestic Assistance (CFDA): 

1. The following program is intended 
to be excluded because it is a formula 
grant entitlement program not subject to 
consultation with State and local 
governments: 


Office of Revenue Sharing 


(i) Program: Revenue Sharing, CFDA 
No; 21.300, 


(ii) The following programs, identified 
by administering agency, are intended to 
be excluded because they are not 
susceptible to any reasonable form of 
intergovernmental review or 
consultation because they involve only 
technical assistance or expert 
information that is likely to be brief, 
episodic, or provided pursuant to 
request: 

Internal Revenue Service 

1. Program: Federal Tax Information 
for State Tax Officials, CFDA No: 
21.004. 

2. Program: Taxpayer Services, CFDA 
No: 21.003. 

3. Program: Tax Counseling for the 
Elderly, CFDA No: 21.006. 


Bureau of Alcohol, Tobacco and 
Firearms 


1. Program: Laboratory Analysis, 
CFDA No: 21.051. 

2. Program: Training Assistance, 
CFDA No: 21.052. 


U.S. Secret Service 


1. Program: Training Assistance, 
CFDA No: 21.100. 
Dated: January 11, 1983. 
Peter J. Wallison, 
General Counsel. 
[FR Doc. 83-1754 Filed 1-21-83; 8:45 am] 
BILLING CODE 4810-25-M 
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ACTION 


45 CFR Part 1233 


intergovernmental Review of ACTION 
Programs and Activities 


AGENCY: ACTION. 
ACTION: Notice of proposed rulemaking. 


SUMMARY: This proposed rule would 
implement Executive Order 12372, 
“Intergovernmental Review of Federal 
Programs.” It applies to Federal 
financial assistance programs and 
activities of ACTION. Executive Order 
12372, and these proposed regulations 
are intended to replace the 
intergovernmental consultation system 
developed under Office of Management 
and Budget (OMB) Circular A-95. They 
provide for a new, more effective 
intergovernmental consultative system. 
Under the Order, State and local elected 
officials, not the Federal Government, 
will determine what Federal programs 
and activities to review and the 
procedures by which the review will 
take place. 

DATE: Comments must be received on or 
before March 10, 1983. 

ADDRESS: Interested persons should 
submit comments to ACTION, Office of 
General Counsel, 806 Connecticut 
Avenue NW., Washington, D.C., 20525. 
Commenters wishing to have their 
submissions acknowledged should 
include a stamped, self-addressed 
postcard with their comments. 
Comments will be available for 
inspection at the above address from 
9:30 a.m. to 3:30 p.m. Monday through 
Friday. 

FOR FURTHER INFORMATION CONTACT: 
Ronald C. Owens 202/254-7963. 


SUPPLEMENTARY INFORMATION: 
Background 


For many years, consultation between 
state and local officials and Federal 
agencies concerning Federal programs 
and activities has taken place through 
an elaborate regulatory and 
organizational framework created under 
OMB Circular A-95. The A-95 system 
required state and local governments to 
follow prescribed review procedures 
and to review specified Federal 
programs, regardless of the 
circumstances affecting particular state 
and local governments. The system also 
required review of Federal programs by 
state and local agencies without regard 
to the priorities of their elected 
leadership. The A-95 process became 
highly bureaucratic, burdensome, and 
costly. States and localities had to 
process too much paperwork, and, as a 
result, the impact of substantive 


comments was sometimes lost. A 
network of state and local elected 
officials found it difficult to exert 
significant influence on Federal 
decisions through this system, and 
Federal agencies found the system a 
cumbersome method of obtaining 
information about, and responding 
appropriately to, state and local 
concerns. 

On July 14, 1982, President Reagan 
signed Executive Order 12372, 
“Intergovernmental Review of Federal 
Programs.” The Executive Order is 
reproduced as Attachment A to the 
OMB’s notice published in today’s 
Federal Register. The Order directs the 
revocation of Circular A-95, and 
provides for a new, more effective 
intergovernmental consultation system 
that is consistent with the President's 
policies concerning Federalism and 
regulatory relief. Under the Order, states 
and localities will take the initiative for 
establishing review procedures and 
priorities. 

State and local elected officials, not 
the Federal Government, will determine, 
within the scope of the Order, which 
Federal programs and activities to 
review and the procedure by which the 
review will take place. When state and 
local elected officials bring their 
concerns to a Federal agency’s attention 
through this process, the agency will 
have to make efforts to accommodate 
the concerns, and, if it does not 
accommodate them, explain why not. 
This “accommodate or explain” 
provision gives greater weight to state 
and local views than Circular A-95 did. 
In addition, states will have the 
opportunity, to the extent permitted by 
law, to simplify, consolidate, or 
substitute Federally required state 
plans. 

Across the whole range of Federal 
programs and activities, the Federally 
required procedures for consultation 
under Circular A-95 created a 
substantial regulatory burden. 

The Executive Order's system of 
consultation will significantly reduce 
that burden, as well as opening 
opportunities for states to reduce 
administrative burdens in Federal 
programs requiring state plans. In 
contrast to the A-95 system, which 
relied heavily on clearinghouses, 
planning organizations, and other bodies 
which are not elected by the 
jurisdictions they serve, the Order, 
consistent with the President's 
Federalism policy, emphasizes the role 
of elected state and local officials. 


OMB Guidance to States 


In order to assist states as they begin 
to work in implementing the order, OMB 
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on or before today wrote to each state 
concerning the establishment of an 
official state process. This letter will be 
reproduced in the Federal Register in the 
next few days. This letter explains the 
role of the “single point of contact”. A 
“single point of contact” is the one office 
or official in a state that transmits the 
result of the state review and 
coordination with recommendations that 
differ from the Federal proposal to 
ACTION and other Federal agencies 
and to which ACTION directs official 
communications (e.g., explanations of 
nonaccommodation) to the state under 
the Order. A state may have as few or 
as many entities as it chooses to 
perform review and coordination and to 
conduct discussions with the Agency. 
However, there should be only one point 
of contact to officially transmit 
recommendations for change to all 
Federal agencies under the Order. It is 
up to the state whether the single point 
of contact plays a substantive role with 
respect to the state’s views, or simply 
acts as a focal point for official 
communications. 

It is also worth emphasizing that 
states are not required to adopt an 
official state process at all. However, 
after final rules implementing the Order 
become effective (they are scheduled to 
be published on April 30, 1983), the 
existing Federal A-95 consultation 
regulations will no longer be in effect. 
Other existing statutory consultation 
requirements are not affected by this 
proposed rule. An inventory of existing 
requirements will be available. 

This Agency and other Federal 
agencies have the basic responsibility of 
ensuring that their programs and 
activities are carried out in conformity 
with the Order's provisions. OMB will 
have general government-wide oversight 
responsibility for the implementation of 
the Order, but will not attempt to 
exercise any day-to-day, operational 
control of agency actions. Nor will OMB 
act as a forum for “appeals” of agency 
actions by non-Federal parties. 


Development of Proposed Regulations 


If the objectives of the Executive 
Order are to be met, Federal agencies 
must ensure that they deal with state 
and local elected officials in a consistent 
and understandable way. To this end, 
the Federal agencies affected by the 
Order have worked together to make 
common policy decisions and, to the 
extent feasible, to draft common 
regulatory language. The agencies 
involved chose an approach that 
minimizes the imposition of regulatory 
requirements on non-Federal parties. 
For the most part, these proposed 
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regulations would spell out the Agency’s 
obligations and procedures in response 
to the views expressed by state and 
local elected officials. A paper 
discussing the policy decisions made by 
the agencies and OMB was made 
available to the public in the Federal 


Register, Volume 47, page 57369 (Dec. 23, 


1982). Following the close of the 
comment period, the agencies will again 
work together with the aim of 
promulgating final rules that are 
substantially consistent with one 
another. It is the Federal government's 
intention that there will be no further 
rulemaking with respect to this 
Executive Order. 

The Executive Order mandates the 
implementation of final regulations by 
April 30, 1983. It will not be possible to 
have an adequate comment period and 
meet this deadline if the normal 30-day 
delay between the publication date of a 
final rule and its effecive date is 
observed. Consequently, the Agency 
proposes to make the final rule effective 
immediately upon its publication on 
April 30. 

As a matter of style, the proposed 
rules use the present tense when 
describing the Agency’s obligations. For 
example, when the proposed regulation 
says the Director “provides the State 
with a timely explanation,” the 
regulation requires the Director to do so. 


Withdrawal of Regulations 
Implementing OMB Circular A-95 


In connection with this proposed 
rulemaking, the Agency is proposing to 
withdraw its existing regulations 
implementing former OMB Circular A- 
95. Executive Order 12372 directed OMB 
to withdraw the Circular itself, and the 
OMB directive withdrawing the Circular 
told the Federal agencies to leave their 
A-95 regulations in place only until new 
regulations implementing the Order 
were promulgated April 30, 1983. Final 
rules carrying out the withdrawal will 
be published on or about April 30, 1983, 
in conjunction with the Agency’s final 
rule implementing Executive Order 
12372. 

Executive Order 12291, Regulatory 
Flexibility Act and Paperwork 
Reduction Act 


The Agency has determined that this 
is not a major rule under Executive 
Order 12291. The proposed rule would 
simplify consultation with the Agency 
and allow state and local governments 
to establish cost-effective consultation 
procedures. For this reason, the Agency 
believes that any economic impact the 
regulation has will be positive. It is 
unlikely that its economic impact will be 
significant, in any case. Consequently, 


the Agency certifies, under the 
Regulatory Flexibility Act, that this rule 
would not have a substantial economic 
impact on a significant number of small 
entities. This proposed rule is not 
subject to section 3504(h) of the 
Paperwork Reduction Act, since it 
would not require the collection or 
retention of information. 


Section-by-Section Analysis 


Section 1233.1 What is the purpose of 
these regulatiuns? 


This section briefly states the purpose 
of the regulations, which is to implement 
Executive Order 12372 and foster an 
improved system of intergovernmental 
consultation. Paragraph (c) states the 
important point that the Order, and 
these regulations, are intended only to 
improve the Agency’s internal 
management of its consultation with 
state and local governments. Neither the 
Order nor these regulations are intended 
to create any right of judicial review of 
the Agency's action. For example, it is 
not intended that a state or local 
government would have the right to sue 
the Agency because the Agency failed to 
explain a nonaccommodation of a state 
recommendation. 


Section 1233.2 What definitions apply 
to these regulations? 


This section defines several terms 
used frequently in the proposed rule. 
“Agency” means ACTION, The National 
Volunteer Agency. “Order” means the 
Executive Order 12372. “Director” 
means the Director of ACTION or an 
official or employee of the Agency 
acting under a delegation of authority 
from the Director. This does not mean 
that there must be a new, specilic, 
formal delegation pertaining to 
Executive Order 12372. Any official who 
has existing authority to act concerning 
a program or activity under a delegation 
could act under the Order concerning 
that program or activity. “State” means 
any of the 50 states, the District of 
Columbia, the Commonwealth of Puerto 
Rico, the Commonwealth of the 
Northern Mariana Islands, the U.S. 
Virgin Islands, Guam, American Samoa, 
or the trust territory of the Pacific 
Islands. The definition of “state” means 
that the District of Columbia, Puerto 
Rico, and the other jurisdictions 
mentioned may create an official 
consultation process and consult with 
Federal agencies on the same basis as 
each of the 50 states. Several terms 
appearing in the Order are not defined 
in this section, but are used in the 
regulation in a way that makes their 
operational meaning clear (e.g., 
accommodate and explain in § 1233.7). 
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Section 1233.3 What programs and 
activities of the Agency are subject to 
these regulations? 


The intent of the Order is that state 
and local elected officials should have 
the opportunity to consult with Federal 
agencies under the Order concerning as 
many Federal programs and activities as 
they wish. Paragraph (a) provides that 
the Agency will publish a Federal 
Register notice, in conjunction with the 
publication of its Final Executive Order 
12372 rule, listing the programs and 
activities that are subject to the Order. 
Updated lists will be published when 
necessary in order to let states know 
which of the Agency programs and 
activities they may choose to cover. 
After promulgation of the final rules, if 
the Agency wants to exclude any 
programs or activities from coverage 
under the Order, it will publish a 
Federal Register notice requesting 
comment on the proposed exclusions. 


At this time, states should assume 
that all the Agency’s Federal financial 
assistance programs will be subject to 
the Order. Of course, activities and 
programs that clearly are neither 
Federal financial assistance nor direct 
Federal development (e.g., procurement 
by the Agency) are not subject to the 
Order. Also, the Order and these 
regulations do not apply to proposed 
regulations, legislation, budget 
formulation, or classified programs or 
activities where formal consultation 
would endanger national security. 

Even if a program or activity is 
excluded from the consultation system 
established by the Order, state and local 
officials would still have an opportunity 
to have their views considered by the 
Agency. Indeed, statutory requirements 
for consultation such as section 401(a) of 
the Intergovernmental Cooperation Act 
of 1968 (42 U.S.C. 4231(a)), require 
Federal agencies to consider the views 
of state and local governments. Many of 
the Agency's program statutes, such as 
the Older Americans Volunteer 
Programs, have their own consultation 
requirements, and the Agency will, of 
course, comply with all existing or 
future statutory requirements of this 
kind. However, the Agency is not 
obligated to follow the provisions of the 
Order and these regulations with respect 
to excluded programs and activities. 

Subsection (b) simply states the 
Director's obligation, to the extent 
permitted by law, to use a state's official 
process to determine official views of 
state and local officials, This obligation, 
which derives directly from the Order, 
extends only to programs and activities 
subject to the Order which a state has 
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selected for coverage under § 1233.5 of 
these regulations. If at any time a state 
believes that any official of the Agency 
has not made appropriate use of the 
official state process, the state is invited 
to raise its concerns directly with the 
Director. 


Section 1233.4 [Reserved] 


Section 1233.5 What procedures apply 
to a state’s choice of programs under the 
Order? 


States may choose to consult with the 
Agency under the Order concerning any 
of the Agency's programs and activities 
that the Agency's Federal Register 
notice on or about April 30, 1983, and 
subsequently lists as subject to the 
Order. However, these regulations do 
not require states to consult with the 
Agency concerning any particular 
program or activity. This is an important 
distinction between the Order's 
consultation policy and the system 
established under Circular A-95, which 
gave states no discretion concerning 
program selection. Under this Order, 
each state may choose whether to use 
the consultation system with respect to 
any particular program or activity. This 
gives states increased flexibility to 
determine how best to allocate their 
resources for use on other programs. A 
state also might want to decline to cover 
a program which has only minor effects 
on the state and its people, such as 
ACTION’s Mini-Grant and 
Demonstration projects. 

The Agency emphasizes that the 
choice of whether to cover a particular 
program or activity listed in the 
Agency's Federal Register notice is 
entirely up to each state. While the 
Agency will be happy to discuss with 
states the most effective ways of 
carrying out consultation concerning its 
programs and activities, the Agency will 
not attempt to constrain the state’s 
discretion with respect to program 
selection. 

Paragraph (a) of this section sets out a 
purely administrative requirement 
pertaining to program selection. The 
state must notify the Director of the 
programs and activities it chooses to 
cover. When it first establishes its 
official process, the state can meet this 
requirement by sending OMB, along 
with other information required to 
establish the process, a list of Federal 
programs and activities it wishes to 
cover. OMB will inform each Federal 
agency of the programs and activities of 
each that the state has chosen to cover. 
Subsequently, the state should send all 
program coverage information 
(additions, deletions, other changes) 
directly to ACTION. This information 


will enable ACTION personnel who 
work on a particular program to know 
which states they must consult with 
under the provisions of the Order. 
Paragraph (b) provides that, once a 
state has established a process and 
made its program selections known to 
the Agency, ACTION will use the state’s 
process concerning the programs and 
activities selected by the state as soon 
as feasible. While the Agency will make 
every effort to use the state’s process, 
there may be situations, on individual 
programs or projects, where the Agency 
may not be able to do so for a time. The 
Agency will make determinations 
concerning when to begin using the 
state’s official process on a case-by-case 
basis and will let the states know when 
it will start to use the state process. 
Paragraph (c) provides that the 
Agency may establish deadlines for 
changes by states in program selection 
choices. A state may add or delete a 
program or activity from those it wishes 
to cover under the Order at any time. 
However, in order for meaningful 
consultation to occur under the Order, 
the Agency may need a certain amount 
of “lead time” before it can adapt its 
procedures to the changed 
circumstances. For this reason, the 
Agency may find it necessary to 
establish deadlines for program 
selection changes. These deadlines 
would simply be notifications to the 
states that, for example, if they wished 
to have consultation under the Order 
begin with respect to a particular 
program on a given date, they would 
have to inform the Agency of their 
program selection change a certain time 
(e.g., 30 days, 45 days) prior to that date. 


Section 1233.6 How does the Director 
give states an opportunity to comment 
on proposed Federal financial 
assistance? 


Paragraph (a) points out that the 
Order would apply not only to 
comments prepared pursuant to the 
official state process but also to 
comments formulated by local elected 
officials to whom the state's 
consultation role has been delegated in 
specific instances. Section 3{a) of the 
Order permits states to delegate, to local 
elected officials in specific instances, 
the review, coordination, and 
communication with Federal agencies 
that normally take place under the state 
process. This means that states may 
choose not only which programs and 
activities to cover but also who within 
the state has the opportunity to carry 
out the consultation. States have 
complete discretion concerning 
delegation of their consultation role. 
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For example, a state could delegate to 
a single mayor the state’s consultation 
role with respect to a project occurring 
in his or her city. The state could 
delegate all consultation under a 
particular program to officials of the 
local governments whose jurisdictions 
are affected by projects under the 
program. The state could delegate its 
consultation role for a particular 
program to local elected officials in 
cities above 250,000 population but not 
to local officals in smaller jurisdictions, 
or vice-versa. In any case of delegation, 
the local official to whom the state's 
consultation role is delegated stands in 
the shoes of the official state process 
with respect to the Agency. For 
example, efforts by the Agency to reach 
a negotiated solution with the local 
official will be pursued directly with the 
official, not with the state itself. 

The local official to whom the state’s 
consultation role had been delegated 
would not send his or her comment 
directly to the Agency. Rather, the 
official would send the comment to the 
Agency through the staie single point of 
contact. The Agency would work with 
the local official in attempting to reach 
an accommodation, but, if efforts at 
accommodation were unsuccessful, the 
Agency would explain the 
nonaccommodation to the single point of 
contact. Routing the delegated comment 
through the state single point of contact 
would alert the Agency to the fact that 
the local official’s comments should be 
dealt with under the provisions of the 
Order and make unnecessary a separate 
communication from the state to the 
Agency informing the Agency that the 
comment was an official comment of the 
state. 

Section 2{b) of the Order requires 
Federal agencies to communicate with 
state and local elected officials as early 
in the program planning cycle as is 
reasonably feasible to explain specific 
plans and actions. Paragraph (b) 
incorporates this provision of the Order 
into these regulations. What the 
requirement means is that the Agency is 
obligated to make efforts to ensure that 
information on proposed actions or 
decisions of the Agency is available to 
the states in sufficient time to be able to 
exert meaningful influence on the 
Agency's course of action. For example, 
the Agency would make sure that the 
state learned of assistance 
announcements, including decision 
criteria, in time to make a meaningful 
response. 

It is difficult to specify, in advance, 
the precise time frames that will 
implement the Order's notification 
requirement for the Agency's widely 
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varied programs and activities. 
However, paragraph (c) states that, as a 
general rule, states choosing to cover a 
particular program or activity will have 
at least 30 days (45 days in the case of 
interstate situations) to comment on 
proposed Federal financial assistance 
before the Agency commits itself to a 
given course of action. The Agency, on a 
case-by-case basis, may allow a shorter 
period for comment if unusual 
circumstances make the shorter period 
necessary. Among the kinds of unusual 
circumstances that might necessitate a 
shorter comment period are an 
emergency, the necessity to make a 
grant or cooperative agreement decision 
before the end of a fiscal year, or a 
statutory deadline. 

In order to meet the Order’s objective 
of ensuring states a meaningful 
opportunity to influence decisions by the 
Agency, the Agency may need to 
establish deadlines or time frames in 
non-regulatory specific announcements 
for comment on particular actions or 
types of actions. Consequently, as 
provided in paragraph (d), the Agency 
may define, for its varying programs and 
activities, the length of comment periods 
and the starting points from which 
comment periods would begin to run. 
States and localities would still have at 
least 30 days to comment (45 days in 
interstate situations), except under 
unusual circumstances. For example, 
time frames may differ among different 
types of programs (e.g., one-year grants, 
multi-year grants, permits), for different 
stages of the same program (e.g., first 
application, renewal), or at different 
times (e.g., end of fiscal year,). 

In some of the Agency's programs, a 
basic decision to go forward with a 
project may be the key decisions that 
determines a subsequent course of 
action by the Agency. Once the initial 
decision is made, the agency has little 
discretion with respect to the 
subsequent decisions. The Agency could 
inform states of the key decisions points 
on which their comments are essential if 
the states are to have a meaningful role 
in influencing the Agency decisions. 

In most financial assistance programs, 
a state, local, or private agency applies 
to the Agency for a grant or cooperative 
agreement or otherwise seeks Agency 
approval for financial assistance to be 
provided. In order to receive notification 
of applications for financial assistance 
from the Agency, the state should work 
with applicant organizations to ensure 
that applications are provided to the 
state in a timely manner. If it becomes 
necessary, the Agency may establish 
requirements in non-regulatory specific 


announcements for applicants to submit 
copies of their application to the state. 

In order to ensure timely completion 
of Federal decisionmaking, the Agency 
may require states to complete their 
review of applications and to submit 
their comments to the Director by a 
particular date. The intent of this 
provisions is to prevent undue delays in 
Federal decisions affecting the state. 

Paragraph (e) makes an important 
point with respect to the way that 
communications between states and the 
agency would work. Under the Order, a 
state may organize the mechanics of its 
consultation process any way it 
chooses. However, in order to ensure 
that communications between the 
Agency and the official state process 
flow efficiently, the Agency strongly 
encourages states to establish a “single 
point of contact” for state 
communications with Federal agencies. 
Channeling communications from the 
states to Federal agencies and from 
agencies back to the state through a 
single point has obvious benefits from 
the point of administrative simplicity. In 
addition, it will enable the Agency to 
know which communications to treat as 
official under the provisions of the 
Order. The Agency needs a means of 
separating the letters from state and 
local elected officials to which it will 
respond through normal correspondence 
channels from those letters to which it 
must respond under the provisions of 
the Order. States’ use of a single point of 
contact will permit the Agency to make 
this necessary administrative 
distinction. 

In the absence of a state process, or 
with respect to a program that a state 
has not selected for-coverage, the 
Agency will work with the state, 
consistent with existing legal 
requirements. The provisions of the 
Order and these regulations will not 
apply, however. 

The proposed regulation would not 
impose any constraints on the content of 
comments that states send to the 
Agency. However, the agency would 
strongly encourage commenters under 
the Order to follow three procedures 
which are important for the efficient 
operation of the Order's consultation 
system. 

First, comments should address 
statutes, regulations, and other 
requirements governing a specific 
program and decision. Often, the 
Agency is required to make a decision 
based on certain statutorily established 
factors. In other cases, the Agency, 
through regulation or guidance, has 
established decisionmaking criteria for 
various actions. It is unlikely that the 
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Agency would be able to accommodate 
comments that do not address these 
requirements and standards, or which 
are not relevant to the decisionmaking 
process. In order, to have meaningful 
influence on the Agency’s decisions, 
comments must be relevant to the 
factors on which the Agency bases its 
decisions. For example, if the Agency’s 
standards call for a decision to be made 
at a certain stage only on the technical 
merits of financial assistance proposals, 
before consideration is given to costs, 
the agency could not accommodate a 
state comment addressing costs during 
the technical review. 

Second, states can assist the Agency's 
implementation of the Order by clearly 
specifying the magnitude of the state’s 
concerns. Often, it may be difficult for 
the Agency to tell whether a state is 
firmly recommending a given course of 
action, has a mild preference for or 
reservation about the action, or is 
simply seeking clarification of the 
Agency’s position. For example, if a 
state wants the Agency to recognize the 
state’s priorities, accept only a modified 
grant application, or deny a financial 
assistance application, it would be very 
helpful if the state identified its position 
as clearly as possible. The Order directs 
Federal agencies to make efforts to 
accommodate state concerns. The 
Agency’s ability to do so successfully is 
dependent, to a significant degree, on 
the clear articulation of concerns by the 
states. 

Third, the Agency may not be ina 
good position to accommodate state and 
local concerns unless the state speaks 
with one voice in its comments. The 
Agency recognizes that different state 
and local officials and agencies may not 
always agree among themselves 
concerning the course of action the 
Agency should follow. This single point 
of contact should reconcile conflicting 
views before transmission to avoid the 
Agency's having to seek clarification 
concerning which set of views the state 
wants the Agency to accommodate. The 
process will work much better if the 
Agency receives a single set of 
comments. 


Section 1233.7 How does the Director 
make efforts to accommodate state and 
local concerns? 


Paragraph (a) provides that when a 
state comments to the Agency under the 
Order, the Agency has three choices. 
The Agency can accept the state’s 
comments (i.e., do as the state 
recommends). Second, it can reach a 
mutually agreeable solution with the 
state. This solution can differ from the 
original state position on the matter. 
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Third, if the Agency cannot accept the 
state's comments or reach a mutually 
agreeable solution, the Agency is 
obligated to give the state a timely, 
simply explanation of the Agency 
reasons for not doing so. While the 
Agency is not required to accept the 
state's comments or to begin discussions 
towards another solution, the Agency 
does have an obligation to provide a 
simple explanation of its decision. 

Normally, the explanation could take 
any form which adequately 
communicates the Agency’s reasons for 
its decision to the state. A telephone 
call, a meeting, or a letter would perform 
this function. The Agency has the 
discretion to choose the most 
appropriate mode of communicating the 
explanation in each case. The 
explanation is made by a designee of 
the Director. 

There is one exception to the 
Agency’s discretion to choose the mode 
of communicating the explanation. As 
paragraph (a)(3)(ii) provides, the 
Governor of the state may request, in 
advance of the time the explanation is 
made or after it is communicated to the 
single point of contact, that an 
explanation of nonaccommodation be 
made in writing. When it receives such a 
request from a Governor, the Agency’s 
explanation will be in a letter. 

Paragraph (a)(3)(ii) spells out the role 
of the single point of contact in receiving 
an explanation from the Agency. The 
Agency will direct all such explanations 
to the single point of contact in each 
state that has one. This is true even 
where accommodation discussions have 
occurred between the Agency and 
another party in the state. 

Paragraph (b) concerns safequards to 
ensure that the interests of states are 
protected in nonaccommodation 
situations. Paragraph (b)(1) provides 
that a nonaccommodation explanation 
will state that the Agency will not 
implement its decision until ten days 
after the single point of contact receives 
the explanation, except as provided in 
paragraph (b)(2). This waiting period is 
intended to permit states to respond to 
the Agency in cases of 
nonaccommodation before the Agency 
has awarded a grant or cooperative 
agreement, or otherwise irrevocably 
carried out the decision. In a case in 
which the Agency has provided a verbal 
explanation of a decision to the single 
point of contact, and the Governor 
subsequently has requested a written 
explanation, the ten day period will 
start to run from the date of the original 
explanation to the single point of 
contact. 

Paragraph (b)(2) recognizes that there 
will be some situations in which the 


Agency cannot observe the ten-day 
waiting period. These unusual 
circumstances could include, for 
example, a statutory deadline, 
emergency, or end of a fiscal year 
situation that may make it infeasible 

for the Agency to wait ten days before 
implementing its decision. In a situation 
where the Agency cannot observe the 
waiting period, the Director or a 
designee of the Director at a higher level 
than the official responsible for making 
the original decision will review the 
decision before the nonaccommodation 
explanation is made and before the 
Agency implements the decision. The 
nonaccommodation explanation will 
include the Agency's reasons for 
determining that the ten-day waiting 
period is not feasible. 


Section 1233.8 What are the Director’s 
obligations in interstate situations? 


In some cases, action taken by the 
Agency in Federal financial assistance 
programs may have an impact on 
interstate areas, as provided in 
paragraph (a). In these situations, the 
Agency has certain additional 
obligations. First, the Agency must 
identify its Federal financial assistance 
actions or decisions that have an impact 
on interstate areas. 

Having done so, the Agency must, as 
provided in paragraph (b), notify the 
potentially affected states, whether or 
not they have established an official 
state process under the Order. Except in 
unusual circumstances (e.g., 
emergencies, financial assistance 
awards at the end of the fiscal year), the 
Agency must provide the affected states 
an opportunity for coment of at least 45 
days, as provided in paragraph (c), 
before the Agency commits itself to a 
course of action. The increase in the 
minimum comment period from 30 to 45 
days in interstate situations allows 
extra time for states to coordinate 
among themselves before providing 
views to the Agency. 

The agency, obviously, cannot require 
states to coordinate with each other on 
proposed Federal assistance or direct 
development having an impact on an 
interstate area. However, the Agency 
strongly encourages each affected state 
to share its comments with and obtain 
the views of other affected states, using 
the other state’s single point of contact, 
if there is one, or an appropriate state 
official if there is not a single point of 
contact. The Agency encourages states 
to reconcile differences where they 
exist, so that the states can present the 
Agency with a unified position. 

If the affected states provide the 
Agency with conflicting 
recommendations, the Agency will, with 
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respect to states that have established a 
process under the order, accommodate 
recommendations to the extent possible 
and explain its nonaccommodations of 
other points of view as provided in 

§ 1233.7. 


Section 1233.9 [Reserved] 


Section 1233.10 May the Director 
waive any provision of these 
regulations? 


This section allows the Director to 
waive any provision in these regulations 
in an emergency. The Agency expects to 
use this provision sparingly, since the 
Agency’s policy is to carry out the order 
as fully as it can. 


List of Subjects in 45 CFR Part 1233 


Intergovernmental relations. 


Issued at Washington, D.C., January 17, 
1983. 
Thomas W. Pauken, 
Director of ACTION. 


1. Therefore, ACTION, the National 
Volunteer Agency proposes to amend 
Title 45, Code of Federal Regulations, by 
adding a new Part 1233, to read as 
follows: 


PART 1233—INTERGOVERNMENTAL 
REVIEW OF ACTION PROGRAMS AND 
ACTIVITIES 


Sec. 

1233.1 What is the purpose of these 
regulations? 

1233.2 What definitions apply to these 
regulations? 

1233.3 What programs and activities of the 
Agency are subject to these regulations? 

1233.4 [Reserved] : 

1233.5 What procedures apply to a state’s 
choice of programs under the Order? 

1233.6 How does the Director give states an 
opportunity to comment on proposed 
Federal financial assistance? 

1233.7 How does the Director make efforts 
to accommodate state and local 
concerns? 

1233.8 What are the Director's obligations in 
interstate situations? 

1233.9 [Reserved] 

1233.10 May the Director waive any 
provisions of these regulations? 

Authority: Executive Order 12372 (July 14, 

1982); section 401(a) of Intergovernmental 

Cooperation Act of 1968 (42 U.S.C. 4231(a)). 


§ 1233.1 What is the purpose of these 
regulations? 


(a) The regulations in this part 
implement Executive Order 12372, 
issued July 14, 1982, and titled 
“Intergovernmental Review of Federal 
Programs.” 

(b) Executive Order 12372 is intended 
to foster an intergovernmental 
partnership and a strengthened 
Federalism by relying on state and local 
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processes for state and local 
government coordination and review of 
proposed Federal financial assistance 
and direct Federal development. 

(c) The order and these regulations 
are intended only to improve the 
internal management of the Agency. 
Neither the Order nor these regulations 
is intended to create any right or benefit 
enforceable at law by a party against 
the Agency or its officers. 


§ 1233.2 What definitions apply to these 
regulations? 


“Agency” means ACTION, the 
National Volunteer Agency. “Order” 
means Executive Order 12372, issued 
July 14, 1982, and titled 
“Intergovernmental Review of Federal 
Programs.” 

“Director” means the Director of 
ACTION or an official or employee of 
the Agency acting for the Director under 
a delegation of authority. 

“State” means any of the 50 states, the 
District of Columbia, the 
Commonwealth of Puerto Rico, the 
Commonwealth of the Northern 
Marianas Islands, Guam, American 
Samoa, the U.S. Virgin Islands, or the 
Trust Territory of the Pacific Islands. 


§ 1233.3 What programs and activities of 
the Agency are subject to these 
regulations? 


(a) The Director publishes in the 
Federal Register a list of the Agency's 
programs and activities that are subject 
to the Order and these regulations. 

(b) With respect to programs and 
activities that are subject to the Order 
and these regulations and that a state 
chooses to cover under § 1233.5, the 
Director, to the extent permitted by law, 
uses the official state process to 
determine official views of state and 
local elected officials. 


§ 1233.4 [Reserved] 


§ 1233.5 What procedures apply to a 

state’s choice of programs under the Order. 
(a) Each state that adopts a process 

under the Order notifies the Director of 


the Agency which programs the state 
chooses to cover under the Order. 

(b) The Director uses a state’s process 
under the Order as soon as feasible, 
depending on individual programs and 
projects, after the state notifies the 
Director of its program choices. 

(c) The Director may establish 
deadlines for states to change their 
program choices under the Order. 


§ 1233.6 How does the Director give 
states an opportunity to comment on 
proposed Federal financial assistance? 

(a) This section applies to all 
comments received from a state 
pursuant to an official process it has 
established under the Order, including 
comments where the state has delegated 
to local elected officials the review, 
coordination and communication with 
the agency. 

(b) With respect to programs and 
activities that are subject to the Order 
and these regulations and that a state 
chooses to cover under § 1233.5, the 
Director, to the extent permitted by law, 
communicates with state and local 
elected officials as early in a program 
planning cycle as is reasonably feasible 
to explain specific plans and actions. 

(c) Except in unusual circumstances, 
the Director gives states at least 30 days 
to comment on any proposed Federal 
financial assistance (see § 1233.8 
comment periods pertaining to interstate 
situations). 

(d) Subject to paragraph (c) of this 
section, the Director may establish 
deadlines for— 

(1) Applicants to submit copies of 
their applications to the states; and 

States to complete their review of 
applications under a Federal financial 
assistance program and to submit their 
comments to the agency. 

(e) The Director responds as provided 
in the Order to all comments from a 
state that are provided through a state 
office or official that acts as a single 
point of contact under the Order 
between the state and all Federal 
agencies. 
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§ 1233.7 How does the Director make 
efforts to accommodate state and local 
concerns? 

(a) If a state provides comments to the 
agency in accordance with § 1233.6(e), 
the Director— 

(1) Accepts the state’s comments; 

(2) Reaches a mutually agreeable 
solution with the state; or 

(3)(i) Provides the state with a timely 
explanation of the basis for the agency's 
decision. 

(ii) If requested by the Governor, the 
Director provides the explanation in 
writing 

(iii) If the state has designated a state 
office or official as a single point of 
contact between the state and all 
Federal agencies, the Director provides 
any explanation under paragraph (a)(3) 
of this section to that office or official. 

(b) In any explanation under 
paragraph (a)(3) of this section, the 
Director informs the state that— 

(1) The Agency will not implement its 
decision for ten days after the state 
receives the explanation; or 

(2) The Director has reviewed the 
decision and determined that, because 
of unusual circumstances, the ten-day 
waiting period is not feasible. 


§ 1233.8 What are the Director's 
obligations in interstate situations? 

The Director is responsible for— 

(a) Identifying proposed Federal 
financial assistance that has an impact 
on interstate areas; 

(b) Notifying the affected states, 
including states that have not adopted a 
process under the Order; and 

(c) Except in unusual! circumstances, 
providing the affected states an 
opportunity of at least 45 days to 
comment. 


§ 1233.9 [Reserved] 


§ 1233.10 May the Director waive any 
provisions of these regulations? 

In an emergency, the Director may 
waive any provisions of these 
regulations. 

{FR Doc. 83-1711 Filed 1-21-83; 8:45 am] 
BILLING CODE 6050-01-M 
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ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Parts 29, 30, 35, 40, 51, and 255 
[OA-FRL-2281-3] 


intergovernmentai Review of 
Environmental Protection Agency 
Programs and Activities 


AGENCY: Environmental Protection 
Agency. 
ACTION: Notice of proposed rulemaking. 


sumMARY: This proposed rule would 
implement Executive Order 12372, 
“Intergovernmental Review of Federal 
Programs.” It applies to Federal 
financial assistance and direct Federal 
development programs and activities of 
the Environmental Protection Agency 
(EPA). Executive Order 12372, and these 
proposed regulations, are intended to 
replace the intergovernmental 
consultation system developed under 
Office of Management and Budget 
(OMB) Circular A-95. They provide for a 
new, more effective, intergovernmental 
consultation system. Under the Order, 
state and local elected officials, not the 
Federal government, will determine 
what Federal programs and activities to 
review and the procedures by which the 
review will take place. 

DATE: Comments must be received on or 
before March 10, 1983. 

ADDRESS: Interested persons should 
submit comments to Central Docket 
Section (A-130), Attention: Docket No. 
G-82-05, Environmental Protection 
Agency, Washington, D.C. 20460. 
Comments will be available for 
inspection at the above address from 
8:00 a.m. to 4:00 p.m. Monday through 
Friday. 

FOR FURTHER INFORMATION CONTACT: 
John A. Gwynn, Acting Chief, Grants 
Policy and Procedures Branch (PM-216), 
Environmental Protection Agency, 
Washington, D.C. 20460 (202) 382-5268. 
SUPPLEMENTARY INFORMATION: 


Background 


For many years, consultation between 
state and local officials and Federal 
agencies concerning Federal programs 
and activities has taken place through 
the elaborate regulatory and 
organizational framework created under 
OMB Circular A-95. The A-95 system 
required state and local governments to 
follow prescribed review procedures 
and to review specified Federal 
programs, regardless of the 
circumstances affecting particular state 
and local governments. The system also 
required review of Federal programs by 
state and local agencies without regard 


to the priorities of their elected 
leadership. The A-95 process became 
highly bureaucratic, burdensome, and 
costly. States and localities had to 
process too much paperwork, and, as a 
result, the impact of substantive 
comments was sometimes lost. A 
network of state and area 
clearinghouses was created to manage 
this paperwork. State and local elected 


‘officials found it difficult to exert 


significant influence on Federal 
decisions through this system, and 
Federal agencies found the system a 
cumbersome method of obtaining 
information about, and responding 
appropriately to, state and local 
concerns. 

On July 14, 1982, President Reagan 
signed Executive Order 12372, 
“Intergovernmental Review of Federal 
Programs.” The Executive Order is 
reproduced as Attachment A to the 
OMB Notice published in today’s 
Federal Register. The Order directs the 
revocation of Circular A-95, and 
provides for a new, more effective, 
intergovernmental consultation system 
that is consistent with the President's 
policies concerning Federalism and 
regulatory relief. Under the Order, states 
and localities will take the initiative for 
establishing review procedures and 
priorities. State and local elected 
officials, not the Federal Government, 
will determine, within the scope of the 
Order, which Federal programs and 
activities to review and the procedures 
by which the review will take place. 
When state and local elected officials 
bring their concerns to a Federal 
agency’s attention through this process, 
the agency will have to make efforts to 
accommodate the concerns, and, if it 
does not accommodate them, explain 
why not. This “accommodate or 
explain” provision gives greater weight 
to state and local views than Circular 
A-95 did. In addition, states will have 
the opportunity, to the extent permitted 
by law, to simplify, consolidate, or 
substitute Federally required state 
plans. 

Across the whole range of Federal 
programs and activities, the Federally 
required procedures for consultation 
under Circular A-95 created a 
substantial regulatory burden. The 
Executive Order's system of 
consultation will significantly reduce 
that burden, as well as opening 
opportunities for states to reduce 
administrative burdens in Federal 
programs requiring state plans. In 
contrast to the A-95 system, which 
relied heavily on clearinghouses, 
planning organizations, and other bodies 
which are not elected by the 
jurisdictions they serve, the Order, 
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consistent with the President's 
Bederalism policy, emphasizes the role 
of elected state and local officials. 


OMB Guidance to States 


In order to assist states as they begin 
their work in implementing the Order, 
OMB wrote to each state concerning the 
establishment of an official state 
process. This letter will be reproduced 
in the Federal Register in the next few 
days. This letter explains the role of the 
“single point of contact.” A “single point 
of contact” is the one office or official in 
a state that transmits the result of the 
state review and coordination with 
recommendations that differ from the 
Federal proposal to the EPA and other 
Federal agencies and to which EPA 
directs official communications (e.g., 
explanations of nonaccommodation) to 
the state under the Order. A state may 
have as few or as many entities as it 
chooses to perform review and 
coordination and to conduct discussions 
with EPA. However, there should be 
only one point of contact to officially 
transmit recommendations for change to 
all Federal agencies under the Order. It 
is up to the state whether the single 
point of contact plays a substantive role 
with respect to the state’s views, or 
simply acts as a focal point for official 
communications. 

It is also worth emphasizing that 
states are not required to adopt an 
official state process at all. However, 
after final rules implementing the Order 
become effective (they will be published 
on or about April 30, 1983), the existing 
Federal A-95 consultation regulations 
will no longer be in effect. Other 
existing statutory consultation 
requirements are not affected by this 
proposed rule. An inventory of these 
existing requirements will be available. 
Federally recognized Indian Tribes are 
exempted from the Order, but are 
encouraged to voluntarily take 
advantage of its opportunities for 
consultation. 


Development of Proposed Regulations 


If the objectives of the Executive 
Order are to be met, Federal agencies 
must ensure that they deal with state 
and local elected officials in a consistent 
and understandable way. To this end, 
the Federal agencies affected by the 
Order have worked together to make 
common policy decisions and, to the 
extent feasible, to draft common 
regulatory language. The agencies 
involved chose an approach that 
minimizes the imposition of regulatory 
requirements on non-Federal parties. 
For the most part, these proposed 
regulations will spell out EPA’s 
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obligations and procedures in response 
to the views expressed by state and 
local elected officials. A Notice of 
Availability of a paper discussing the 
policy decisions made by the agencies 
and OMB was published in the Federal 
Register on December 23, 1982 (47 FR 
57369). Fellowing the close of the 
comment period, the agencies will again 
work together with the aim of 
promulgating final rules that are 
substantially consistent with one 
another. It is the Federal government's 
intention that there will be no further 
rulemaking with respect to this 
Executive Order. 

The Executive Order mandates the 
implementation of final regulations by 
April 30, 1983. It will not be possible to 
have an adequate comment period on 
the proposed rule and meet this deadline 
if the normal 30-day delay between the 
publication date of a final rule and its 
effective date is observed. 
Consequently, EPA proposes to make 
the final rule‘effective immediately upon 
its publication on April 30. 

As a matter of style, the proposed 
rules use the present tense when 
describing EPA's obligations. For 
example, when the proposed regulation 
says that the Administrator “provides 
the state with a timely explanation,” the 
regulation requires the Administrator to 
do so. 


Removal of Regulations Implementing 
OMB Circular A-95 


In connection with this proposed 
rulemaking, EPA is proposing to revise 
its existing regulations implementing 
former OMB Circular A-95. Executive 
Order 12372 directed OMB to revoke the 
Circular itself, and the OMB directive 
revoking the Circular told Federal 
agencies to leave their A-$5 regulations 
in place only until new regulations 
implementing the Order were 
promulgated on April 30, 1983. In order 
to carry out this directive, EPA is listing 
in this Notice those regulatory 
provisions implementing Circular A-95 
that it proposes to revise. Final rules 
carrying out the amendments will be 
published on or about April 30, 1983, in 
conjunction with EPA's final rule 
implementing Executive Order 12372. 


Executive Order 12291, Regulatory 
Flexibility Act and Paperwork 
Reduction Act 


EPA has determined that this is not a 
major rule under Executive Order 12291. 
The proposed rule would simplify 
consultation with EPA and allow state 
and local governments to establish cost- 
effective consultation procedures. For 
this reason, EPA believes that any 
economic impact the regulation has will 


be positive. It is unlikely that any 
economic impacts will be significant. 
Consequently, EPA certifies, under the 
Regulatory Flexibility Act, that this rule 
would not have a substantial economic 
impact on a significant number of small 
entities. This proposed rule is not 
subject to section 3504{h) of the 
Paperwork Reduction Act, since it 
would not require the collection or 
retention of information. 


Section-by-Section Analysis 


Section 29.1 What is the purpose of 
these regulations? 


This section briefly states the purpose 
of the regulations, which is to implement 
Executive Order 12372 and foster an 
improved system of intergovernmental 
consultation. Paragraph (c) states the 
important point that the Order, and 
these regulations, are intended only to 
improve EPA's internal management of 
its consultation with state and local 
governments. Neither the Order nor 
these regulations are intended to create 
any right of judicial review of EPA's 
action. For example, it is not intended 
that a state or local government would 
have the right to sue EPA because EPA 
failed to explain a nonaccommodation 
of a state recommendation. 


Section 29.2 What definitions apply to 
these regulations? 


This section defines several terms 
used frequently in the proposed rule. 
“Agency” means the Environmental 
Protection Agency (EPA). “Order” 
means Executive Order 12372. 
“Administrator” means the 
Administrator of the Environmental 
Protection Agency or an official or 
employee of the Agency acting under a 
delegation of authority from the 
Administrator. This does not mean that 
there must be a new, specific, formal 
delegation pertaining to Executive Order 
12372. Any official who has existing 
authority to act concerning a program or 
activity under a delegation could act 
under the Order concerning that 
program or activity. “State” means any 
of the 50 states, the District of Columbia, 
the Commonwealth of Puerto Rico, the 
Commonwealth of the Northern Mariana 
Islands, the U.S. Virgin Islands, Guam, 
American Samoa, or the Trust Territory 
of the Pacific Islands. The definition of 
“state” means that the District of 
Columbia, Puerto Rico, and the other 
jurisdictions mentioned may create an 
official consultation process and consult 
with Federal agencies on the same basis 
as each of the 50 states. The definition 
of “state’’ does not include Indian 
Tribes. 


In addition to these definitions, three 
other terms—simplify, consolidate, and 
substitute—are defined in § 29.9. 
Several other terms appearing in the 
Order are not defined in this section, but 
are used in the regulation in a way that 
makes their operational meaning clear 
(e.g., accommodate and explain in 
§ 29.7). 


Section 29.3 What programs and 
activities of the Environmental 
Protection Agency are subject to these 
regulations? 


The intent of the Order is that state 
and local elected officials should have 
the opportunity to consult with Federal 
agencies under the Order concerning as 
many Federal programs and activities 
they wish. EPA is publishing an 
Attachment to this Preamble listing the 
programs and activities proposed for 
exclusion and those that are subject to 
the Order. Updated lists will be 
published when necessary in order to let 
states know which EPA programs and 
activities they may choose to cover. 

The list of those programs and 
activities that the Agency proposes to 
exclude from coverage under the Order 
also contains the reason for each 
proposed exclusion. The Agency seeks 
comments on the proposed exclusions. 
After promulgation of the Final Rule, if 
the Agency wants to exclude new or 
additional programs or activities from 
coverage under the Order, it will publish 
a Federal Register notice requesting 
comment on the proposed exclusions. 

At this time, states should assume 
that all of the Agency's other Federal 
financial assistance and direct Federal 
development programs will be subject to 
the Order. Of course, activities and 
programs that clearly are neither 
Federal financial assistance nor direct 
Federal development (e.g., procurement 
by the Agency) are not subject to the 
Order. Also, the Order and these 
regulations do not apply to proposed 
regulations, legislation, budget 
formulation, or classified programs or 
activities where formal consultation 
would endanger national security. 

Even if a program or activity is 
excluded from the consultation system 
established by the Order, state and local 
officials will still have an opportunity to 
have their views considered by the 
Agency. Indeed, statutory requirements 
for consultation, such as section 401(b) 
of the Intergovernmental Cooperation 
Act of 1968 (42 U.S.C. 4231(b)), require 
Federal agencies to consider the views 
of state and local governments. Many of 
the Agency's program statutes have 
their own consultation requirements, 
and EPA will, of course, comply with all 
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existing or future statutory requirements 
of this kind. However, the Agency is not 
obligated to follow the provisions of the 
Order and these regulations with respect 
to excluded programs and activities. If 
at any time a state believes that any- 
EPA official has not made appropriate 
use of the official state process, the state 
is invited to raise its concerns directly 
with the Administrator. 


Section 29.4 What are the 
Administrator's general responsibilities 
under the Order? 


This section incorporates the most 
important portions of Executive Order 
12372 into the Agency’s regulation, 
emphasizing EPA’s obligations under the 
Order. The mechanisms by which EPA 
will carry out many of these general 
obligations are developed further in 
other sections of the rule. For example, 
paragraph (b)(4) of this section is further 
elaborated in § 29.9, concerning state 
plans. 

Paragraph (b)(2) means that EPA is 
obligated to make efforts to ensure that 
information on proposed actions or 
decisions of the Agency is available to 
the states in sufficient time to be able to 
exert meaningful influence on the 
Agency's course of action. For example, 
EPA would make sure that the state 
learned of draft assistance 
announcements, including decision 
criteria, proposed Federal development 
project decisions, and so forth, in time to 
make a meaningful response. 


Section 29.5 What procedures apply to 
a state’s choice of programs under the 
Order? 


States may choose to consult with 
EPA under the Order concerning any 
programs and activities EPA identifies 
as subject to the Order. However, these 
regulations do not require states to 
consult with EPA concerning any 
particular program or activity. This is an 
important distinction between,the 
Order's consultation policy and the 
system established under Circular A-95, 
which gave states no discretion 
concerning program selection. Under the 
Order, each state may choose whether 
to use the consultation system with 
respect to any particular program or 
activity. This gives states increased 
flexibility to determine how best to. 
allocate their resources. For example, 
many programs have existing statutory 
consultation systems. if a state decides 
that an existing consultation system is 
adequate, the state might choose not to 
cover the program under its E.O 12372 
process, thereby avoiding duplication 
and saving resources for use on other 
programs. A state also might want to 


decline to cover a program which has 
only minor effects on the state. 

EPA emphasizes that the choice of 
whether to cover a particular program or 
activity identified as subject to these 
regulations is entirely up to each state. 
While EPA will be happy to discuss 
with states the most effective ways of 
carrying out consultation concerning its 
programs and activities, the Agency will 
not attempt to constrain the state’s 
discretion with respect to program 
selection. 

Paragraph (a) of this section sets out a 
purely administrative requirement 
pertaining to program selection. The 
state must notify the Administrator of 
the programs and activities it chooses to 
cover. When it first establishes its 
official process, the state can meet this 
requirement by sending to OMB, along 
with other information required to 
establish the process, a list of the 
Federal programs and activities it 
wishes to cover. OMB will inform each 
Federal agency of the programs and 
activities of each that the state has 
chosen to cover. Subsequently, the state 
should send all program coverage 
information (additions, deletions, other 
changes) directly to EPA. This 
information will enable EPA’s personnel 
who work on a particular program or 
activity to know which states they must 
consult with under the provisions of the 
Order. 

Paragraph (b) provides that, once a 
state has established a process and 
made its program selection known to 
EPA, EPA will use the state’s process 
concerning the programs and activities 
selected by the state as soon as feasible. 
EPA will determine when to begin using 
the state’s official process on a case-by- 
case basis and will let the states know 
when it will start to use the state 
process, 

Paragraph (c) provides that EPA may 
establish deadlines by which states 
must inform EPA of changes in their 
program selection choices. A state may 
add or delete a program or activity from 
those it wishes to cover under the Order 
at any time. However, in order for 
meaningful consultation to occur under 
the Order, EPA may need a certain 
amount of “lead time” before it can 
adapt its procedures to the changes 
circumstances. For this reason, the 
Agency may find it necessary to 
establish deadlines for program 
selection changes. These deadlines 
would simply be notifications to the 
states that, for example, if they wished 
to have consultation under the Order 
begin with respect to a particular 
program on a given date, they would 
have to inform EPA of their program 
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selection change a certain time (e.g., 30 
days, 45 days) prior to that date. 


Section 29.6 How does the 
Administrator give states an 
opportunity to comment on proposed 
Federal financial assistance and direct 
Federal development? 


Paragraph (a) points out that the 
Order would apply not only to 
comments prepared pursuant to the 
official state process but also to 
comments formulated by local elected 
officials to whom the state’s 
consultation role has been delegated in 
specific instances. Section 3(a) of the 
Order permits states to delegate, to local 
elected officials in specific instances, 
the review, coordination, and 
communieation with Federal agencies 
that normally take place under the state 
process. This means that states may 
choose not only which programs and 
activities to cover but also who within 
the state has the opportunify to carry 
out the consultation. States have 
complete discretion concerning 
delegation of their consultation role. 

For example, a state could delegate to 
a single mayor the state’s consultation 
role with respect to a project occurring 
in his or her city. The state could 
delegate all consultation under a 
particular program to officials of the 
loca] governments whose jurisdictions 
are affected by projects under the 
program. The state could delegate its 
consultation role for a particular 
program to local elected officials in 
cities above 250,000 population but not 
to local officials in smaller jurisdictions, 
or vice versa. In any case of delegation, 
the local official to whom the state’s 
consultation role is delegated stands in 
the shoes of the official state process 
with respect to EPA. For example, 
efforts by EPA to reach a negotiated 
solution with the local official will be 
pursued directly with the official, not 
with the state itself. 

The local official to whom the state’s 
consultation role had been delegated 
would send comments directly to EPA. 
EPA would work with the local official 
in attempting to reach an 
accommodation, and, if efforts at 
accommodation were unsuccessful, EPA 
would explain the nonaccommodation 
to both the delegated official and the 
state's official single point of contact. 

It is difficult to specify, in advance, 
the precise time frames that EPA will 
use to implement the Order's 
notification requirement for EPA’s 
widely varied programs and activities. 
However, paragraph (b) states that, as a 
general rule, states choosing to cover a 
particular program or activity will have 
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at least 30 days (45 days in the case of 
interstate situations) to comment on 
proposed Federal financial assistance or 
direct Federal development before EPA 
commits itself to a given course of 
action. On a case-by case basis, EPA 
may allow a shorter period for comment 
if unusual circumstances make the 
shorter period necessary. Among the 
kinds of unusual circumstances that 
might necessitate a shorter comment 
period are an emergency, the necessity 
to make a grant or cooperative 
agreement decision before the end of a 
fiscal year, or a statutory deadline. 

In order to meet the Order’s objective 
of ensuring states a meaningful 
opportunity to influence EPA’s 
decisions, EPA may need to establish 
deadlines or time frames in non- 
regulatory program specific 
announcements for comment on 
particular actions or types of actions. 
Consequently, as provided in paragraph 
(c), the Agency may define, for its 
varying programs and activities, the 
length of comment periods and the 
starting points from which comment 
periods would begin to run. For 
example, time frames may differ among 
different types of programs (e.g., one- 
year grants, direct development projects, 
permits), for different stages of the same 
program (e.g., first application, renewal), 
or at different times (e.g., end of fiscal 
year, deadline for quarterly 
apportionment). 

In some of EPA's programs, a basic 
decision to go forward with a project 
may be the key decision that determines 
the Agency’s subsequent course of 
action. Once the initial decision is made, 
EPA has little discretion with respect to 
the subsequent decisions. The Agency 
may inform states of the key decision 
points on which their comments are 
essential if the states are to have a 
meaningful role in influencing EPA’s 
decision. : 

In most financial assistance programs, 
a state, local, or private agency applies 
to EPA for a grant or cooperative 
agreement or otherwise seeks Agency 
approval for financial assistance to be 
provided. In order to receive notification 
of applications for financial assistance 
from EPA, the state should work with 
applicant organizations to ensure that 
applications are provided to the state in 
a timely manner. If it becomes 
necessary, EPA may establish 
requirements in non-regulatory program 
specific announcements for applicants 
to submit copies of their applications to 
the state. 

In order to ensure timely completion 
of Federal decisionmaking, EPA may 
require states to complete their reviews 
of applications and to submit their 


comments to the Administrator by a 
particular date. The intent of this 
provision is to prevent undue delays in 
Federal decisions affecting the state. A 
similar provision, in paragraph {c)(3), 
permits the Administrator to establish 
deadlines in non-regulatory program 
specific announcements for state review 
of the Agency’s direct development 
activities. 

Paragraph (d) makes an important 
point with respect to the way that 
communications between states and 
EPA would work. Under the Order, a 
state may organize the mechanics of its 
consultation process any way it 
chooses. However, in order to ensure 
that communications between EPA and 
the official state process flow efficiently, 
EPA strongly encourages states to 
establish a “single point of contact” for 
state communications with Federal 
agencies. Channeling communications 
from the states to Federal agencies and 
from agencies back to the states through 
a single point has obvious benefits from 
the point of view of administrative 
simplicity. In addition, it will enable 
EPA to know which communications to 
treat as official under the provisions of 
the Order. The Agency needs a means of 
separating the letters from state and 
local elected officials to which it will 
respond through normal correspondence 
channels from those letters to which it 
must respond under the provisions of 
the Order. States’ use of a single point of 
contact will permit the Agency to make 
this necessary administrative 
distinction. 

In the absence of a state process, or in 
the case of a program that a state has 
not selected for coverage, EPA will work 
with the state, consistent with existing 
legal requirements..The provisions of the 
Order and these regulations will not 
apply. 

The proposed regulation will not 
impose any constraints on the content of 
comments that states send to EPA. 
However, the Agency strongly 
encourages commenters under the Order 
to follow three policies which are 
important for the efficient operation of 
the Order’s consultation system. 

First, comments should address 
statutes, regulations, and other 
requirements governing a specific 
program or decision. Often EPA is 
required to make a decision based on 
certain statutorily established factors. In 
other cases, the Agency, through 
regulation or guidance, has established 
decisionmaking criteria for various 
actions. It is unlikely that EPA would be 
able to accommodate concerns that do 
not address these requirements and 
standards, or which are not relevant to 
the decisionmaking process. In order to 
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have meaningful influence on the 
Agency’s decisions, comments must be 
relevant to the factors on which EPA 
bases its decisions. For example, if 
EPA's standards call for a decision to be 
made at a certain stage only on the 
technical merits of financial assistance 
proposals, before consideration is given 
to costs, EPA could not accommodate a 
state comment addressing costs during 
the technical review. 

Second, states can assist EPA's 
implementation of the Order by clearly 
specifying the magnitude of the state’s 
concerns. Often, it may be difficult for 
EPA to tell whether a state is firmly 
recommending a given course of action, 
has a mild preference for or reservation 
about the action, or is simply seeking 
clarification of EPA’s position. For 
example, if a state wants EPA to 
recognize the state’s priorities, accept 
only a modified financial assistance 
application, or deny a financial 
assistance application, it would be very 
helpful if the state identified its position 
as clearly as possible. The Order directs 
Federal agencies to make efforts to 
accommodate state concerns. EPA’s 
ability to do so successfully is 
dependent, to a significant degree, on 
the clear articulation of conerns by the 
states. 

Third, EPA may not be in a good 
position to accommodate state and local 
concerns unless the state speaks with 
one voice in its comments. The Agency 
recognizes that different state and local 
officials and agencies may not always 
agree among themselves concerning the 
course of action EPA should follow. The 
single point of contact should reconcile 
conflicting points of view before 
transmission to avoid EPA having to 
seek clarification concerning which set 
of views the state wants EPA to 
accommodate. The process will work 
much better if EPA receives a single set 
of comments. 


Section 29.7 How does the 
Administrator make efforts to 
accommodate state and local concerns? 


Paragraph (a) provides that when a 
state comments to EPA under the Order, 
EPA has three choices. EPA can accept 
the state’s comments (i.e., do as the 
state recommends). Second, it can reach 
a mutually agreeable solution with the 
state. This solution can differ from the 
original state position on the matter. 
Third, if EPA cannot accept the state’s 
comments or reach a mutually agreeable 
solution, EPA is obligated to give the 
state a timely, simple explanation of the 
Agency's reasons for not doirg so. 

Normally, the explanation could take 
any form which adequately 
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communicates EPA's reasons for its 
decision to the state. A telephone call, a 
meeting, or a letter would perform this 
function. The Agency has the discretion 
to choose the most appropriate mode of 
communicating the explanation in each 
case. The explanation is made by a 
designee of the Administrator. 

There is one exception to the 
Agency’s discretion to choose the mode 
of communicating the explanation. As 
paragraph (a)(3) provides, the Governor 
of the state may request, in advance of 
the time the explanation is made or after 
it is communicated to the single point of 
contact, that an explanation of 
nonaccommodation be made in writing. 
When EPA receives such a request from 
a Governor, the Agency's explanation 
will be in a letter. 

Paragraph (a)(4) spells out the role of 
the single point of contact in receiving 
explanations from EPA. EPA will direct 
all such explanations to the single point 
of contact in each state that has one. 
This is true even where accommodation 
discussions have occurred between EPA 
and another party in the state. 

Paragraph (b) concerns safeguards to 
ensure that the interests of states are 
protected in nonaccommodation 
situations. Paragraph (b)(1) provides 
that a nonaccommodation explanation 
will state that EPA will not implement 
its decision until ten days after the 
single point of contact receives the 
explanation, except as provided in 
paragraph (b)(2). This waiting period is 
intended to permit states to respond to 
the Agency in cases of 
nonaccommodation before EPA has 
awarded a grant or cooperative 
agreement, begun construction of a 
facility, or otherwise irrevocably carried 
out the decision. In a case in which the 
EPA has provided an oral explanation of 
a decision to the single point of contact, 
and the Governor subsequently has 
requested a written explanation, the ten- 
day period will start to run from the date 
of the original explanation to the single 
point of contact. 

Paragraph (b)(2) recognizes that there 
will be some situations in which EPA 
cannot observe the ten-day waiting 
period. These unusual circumstances 
could include, for example, a statutory 
deadline, emergency, or end of a fiscal 
year situation that may make it 
infeasible for the Agency to wait ten 
days before implementing its decision. 
In a situation where EPA cannot 
observe the waiting period, the 
Administrator will review the decision 
before the nonaccommodation 
explanation is made and before the 
Agency implements the decision. The 
nonaccommodation explanation will 
include EPA's reasons for determining 


that the ten-day waiting period is not 
feasible. 


Section 29.8 What are the 
Administrator's obligations in interstate 
situations? 


In some cases, action taken by EPA in 
Federal financial assistance and direct 
Federal development programs may 
have an impact on interstate areas. In 
these situations, EPA is generally 
required to meet certain additional 
obligations specified in paragraph (a). 
First, the Agency must identify its direct 
Federal development or Federal 
financial assistance actions or decisions 
that have an impact on interstate areas. 
Having done so, EPA must notify the 
potentially affected states, whether or 
not they have established an official 
state process under the Order. Except in 
unusual circumstances (e.g., 
emergencies, financial assistance 
awards at the end of the fiscal year), 
EPA must provide the affected states an 
opportunity for comment of at least 45 
days before the Agency commits itself to 
a course of action. The increase in the 
minimum comment period from 30 to 45 
days ir interstate situations allows 
extra time for states to coordinate 
among themselves before providing 
views to EPA. 

The obligations enumerated in 
paragraph (a), however, do not apply to 
EPA's promulgation of State 
Implementation Plans (SIPs) under 
section 110(c) of the Clean Air Act or to 
EPA's issuance of permits listed in the 
Attachment to this Preamble. As 
explained in the Attachment, EPA’s 
existing procedures for these activities 
insure timely and adequate 
consideration of concerns raised by 
affected states before final decisions are 
made. EPA believes that the imposition 
of additional requirements is 
unnecessary. 

EPA, obviously, cannot require states 
to coordinate with each other on 
proposed Federal assistance or direct 
development having an impact on an 
interstate area. However, we strongly 
encourage each affected state to share 
its comments with and obtain the views 
of other affected states, using the other 
state's single point of contact, if there is 
one, or an appropriate state official if 
there is not a single point of contact. 
EPA encourages states to reconcile 
differences where they exist, so that the 
states can present EPA with a unified 
position. If the affected states provide 
EPA with conflicting recommendations, 
EPA will, with respect to states that 
have established a process under the 
Order, accommodate recommendations 
to the extent possible and explain its 
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nonaccommodations of other points of 
view as provided in § 29.7. 


Section 29.9 How may a state simplify, 
consolidate, or substitute Federally 
required state plans? 


This section carries out section 2(d) of 
the Order, which directs Federal 
agencies to “allow” states to consolidate 
or simplify plans and to “encourage” 
states to substitute their own plans for 
Federally required state plans. 

Paragraph (a) defines three terms used 
in this section. For a state to “simplify” 
a plan means that a state may develop 
its own format, choose its own 
submission date, and select the planning 
period covered by the plan. 
“Consolidate” means that the state may 
meet statutory and regulatory 
requirements by combining two or more 
plans into one document. The state may 
also select the format, submission date, 
and planning period for a consolidated 
plan. “Substitute” means that a state 
may use a plan or other document that is 
developed for its own purposes to meet 
Federal requirements in place of a plan 
mandated by EPA. State plans required 
by EPA that are eligible for modification 
(i.e., simplification, consolidation, or 
substitution) under the Order are limited 
to the work plans for EPA’s continuing 
environmental programs listed in an 
OMB notice published in today’s Federal 
Register. EPA is willing to consider 
other state plans for eligibility for 
modification under this section. 

For purposes of state plan 
modifications, it is necessary to draw a 
distinction between the state’s decision 
concerning which plans it wants to try 
to modify and EPA's decision 
concerning whether to accept modified 
plans. Paragraph (b) deals with the first 
of these issues. If not inconsistent with 
law, a state may decide to try to 
simplify, consolidate or substitute state 
plans without prior approval. 

Paragraph (c) points out that EPA will 
review the content of state proposals to 
simplify, consolidate, or substitute state 
plans to ensure that they meet all 
applicable Federal requirements. Under 
this provision, EPA could disapprove the 
content of a modified plan on the basis, 
for example, of legal insufficiency or the 
failure of the modified plan to meet 
Federally mandated substantive 
standards. If EPA disapproves a state 
plan, the state may have recourse to the 
existing appeal process of the Agency 
applicable to the program in question 
(see 40 CFR Part 30 Subpart J). However, 
EPA does not propose any new special 
appeal process for situations in which 
the Agency does not accept a modified 
plan. 
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Paragraph (c) is not intended to give 
EPA any new authority it does not 
already have to review or disapprove 
state plans. For example, if a statute 
limits the grounds on which the Agency 
may disapprove a state plan submission, 
this paragraph is not intended to expand 
those limits. The paragraph does not 
emphasize, however, that these 
regulations do not impair the Agency's 
existing authority to review and, if 
necesssary, disapprove state plans. This 
section also does not affect any existing 
statutory or regulatory requirements 
concerning submission dates, planning 
periods, or formats of state plans. EPA 
has made appropriate modifications in 
regulatory requirements without a 
statutory basis to allow more state 
flexibility (see 40 CFR Part 35 Subpart 
A 


EPA's ability to review state plans is 
important not only for its ability to 
administer programs effectively but also 
to prevent states from inadvertently 
causing delays in Agency funding 
decisions. In many financial assistance 
programs, required program standards 
must be met through a state plan before 
Federal funds are awarded. EPA may 
not award funds to recipients if a plan 
does not meet legal requirements or 
substantive Federal program standards. 

The Agency encourages states which 
wish to simplify, consolidate or 
substitute state plans to inform EPA 
well in advance of their intentions. Early 
discussions between state officials and 
EPA regarding proposed modifications 
of plans will help to avoid later 
problems, including unexpected delays 
or disapprovals of modifications. The 
Agency is very willing to work closely 
with state officials on plan 
modifications and, where feasible, will 
provide technical assistance or advice in 
plan modification efforts. 


Section 29.10 May the Administrator 
waive any provision of these 
regulations? 

This section allows the Administrator 
to waive any provision in these 
regulations in an emergency. EPA 
expects to use this provision sparingly, 
since the Agency's policy is to carry out 
the order as fully as it can. 


List of Subjects in 40 CFR Part 29 


Intergovernmental relations. 
Dated: January 17, 1983. 

Anne M. Gorsuch, 

Administrator. 


Attachment—-List of Proposed Exclusions 
and Programs and Activities Subject to 
the Order 

I. The following list identified EPA 
programs and activities proposed for 
exclusion and the basis for exclusion. 


A. Training Grants and Fellowships 


CFDA No. and Title 


66.003 Air Pollution Control Manpower 
Training Grants 
Water Pollution Control—Professional 
Training Grants 
Water Pollution Control Fellowships 
Safe Drinking Water—Professional 
Training Grants 
Safe Drinking Water Fellowships 
Basis for exclusion: Training grants and 
fellowships are not covered by the Executive 
Order. 


B. Research, Development, and 
Demonstration 


Activities under the following R&D 
programs except those which: 

(1) Necessitate the preparation of an 
Environmental Impact Statement under 
NEPA (see 40 CFR Part 6—Subpart G); or 

(2) Are to be newly initiated at a particular 
site or location and do not need an 
Environmental Impact Statement but require 
unusual measures to limit the possibility of 
adverse exposure or hazard to the general 
public; or 

(3) Have a unique geographic focus and are 
directly relevant to the governmental 
responsibilities of a state or local government 
within that geographic area. 


CFDA No. and Title 


66.500 Environmental Protection— 
Consolidated Research Grants 

66.501 Air Pollution Control Research 
Grants 

66.502 Pesticides Control Research Grants 

66.504 Solid Waste Disposal Research 
Grants 

66.505 Water Pollution Control—Research, 
Development, and Demonstration Grants 

66.506 Safe Drinking Water Research and 
Demonstration Grants 

66.507 Toxic Substances Research Grants 

Basis for exclusion: Research, 

development, and demonstration other than 

that specified in (1), (2), and (3) above are not 

covered by the Executive Order. 


C. Plans and Permits 


The following plans and permits 
where issued by EPA in interstate 
situations: 

(1) EPA promulgated State Implementation 
Plan (SIP) under Section 110(c) of the Clean 
Air Act, 

(2) Prevention of Significant Deterioration 
(PSD) permits under the Clean Air Act, 

(3) National Pollutant Discharge 
Elimination System (NPDES) permits under 
the Clean Air Act, 

(4) Underground Injection Control (UIC) 
permits under the Safe Drinking Water Act, 

(5) Treatment, storage, and disposal 
permits under the Resource Conservation and 
Recovery Act (RCRA). 

Basis for exclusion: Current procedure 
allows for interested parties (e.g., affected 
States) to comment on these activities before 
final decisions are made. An expansion of 
EPA's existing procedures to include a 
detailed interstate process under the Order 
would greatly impede EPA's issuance of 
permits or substitute SIPs. Such an expansion 
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could require EPA to devote considerable 
time and effort to investigate speculative 
interstate impacts. 

Il. The following list identifies EPA 
programs and activities that are subject to 
the Order. 


A. Financial Assistance 


State and Local Assistance Programs 


66.001 Air Pollution Control Program 

66.418 Construction Grants for Wastewater 
Treatment Works 

66.419 Water Pollution Control—State and 
Interstate Program Grants 

— Water Quality Management Planning 

66.432 State Public Water System 
Supervision—Program Grants 

66.433 State Underground Water Source 
Protection—Program Grants 

66.438 Construction Management 
Assistance 

66.451 Hazardous Waste Management 
Financial Assistance to States 

— State Inventories of Uncontrolled 
Hazardous Waste Sites 

66.600 Environmental Protection 
Consolidated Grants—Program Support 

66.603 Loan Guarantees for Construction of 
Treatment Works 

66.700 Pesticides Enforcement Program 
Grants 

— Superfund Cooperative Agreements 
(Remedial Clean Ups) 
Research, Development, and 
Demonstration Projects—Subject to 
regulation only if proposed activity requires 
an Environmental Impact Statement (EIS); 
will be newly initiated at a particular site or 
location and does not require an EIS but does 
require unusual measures to limit the 
possibility of adverse exposure or hazard to 
the general public; or has a unique geographic 
focus and is directly relevant to the 
governmental responsibilities of a state or 
local government within that geographic area. 
66.500 Environmental Protection— 
Consolidated Research Grants 

66.501 Air Pollution Control Research 
Grants 

66.502 Pesticides Control Research Grants 

66.504 Solid Waste Disposal Research 
Grants 

66.505 Water Pollution Control—Research, 
Development, and Demonstration Grants 

66.506 Safe Drinking Water Research and 
Demonstration Grants 

66.507 Toxic Substances Research Grants 


B. Direct Federal Development 


Real Property Acquisition or Disposal, 
Including Obtaining Major Leases or 
Easements 


Construction of New EPA Facilities 


EPA Issued Plans and Permits (except for 
exemptions to requirements under section 
29.8(a)) 


1. For the reasons set out in the 
Preamble, the Environmental Protection 
Agency proposes to amend Title 40, 
Code of Federal Regulations, by adding 
a new Part 29 to read as follows: 
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PART 29—INTERGOVERNMENTAL 
REVIEW OF ENVIRONMENTAL 
PROTECTION AGENCY PROGRAMS 
AND ACTIVITIES 


Sec. 

29.1 What is the purpose of these 
regulations? 

29.2 What definitions apply to these 
regulations? 

29.3 What programs and activities of the 
Environmental Protection Agency are 
subject to these regulations? 

29.4 What are the Administrator's general 
responsibiities under the Order? 

29.5 What procedures apply to a State’s 
choice of programs under the Order? 

29.6 How does the Administrator give states 
an opportunity to comment on proposed 
Fedeal financial assistance and direct 
Federal development? 

29.7 How does the Administrator make 
efforts to accomodate state and local 
concerns? 

29.8 What are the Administrator's 
obligations in interstate situations? 

29.9 How may a state simplify, consolidate, 
or substitute Fedeally required state 
plans? 

29.10 May the Administrator waive any 
provision of these regulations? 

Authority: Executive Order 12372 (July 14, 

1982; 47 CFR 30955); section 401(a) of the 

Intergovernmental Cooperation Act of 1968 

(42 U.S.C. 4231{a)). 


29.1 What is the purpose of these 
regulations? 

(a) These regulations implement 
Executive Order 12372, issued July 14, 
1982, and titled “Intergovernmental 
Review of Federal Programs.” 

(b) Executive Order 12372 is intended 
to foster an intergovernmental 
partnership and a strengthened 
Federalism by relying on state and local 
processes for state and local 
government coordination and review of 
proposed Federal financial assistance 
and direct Fedeal development. 

(c) The Order and these regulations 
are intended only to improve the 
internal management of the 
Environmental Protection Agency (EPA). 
Neither the Order nor these regulations 
are intended to create any right or 
benefit enforceable at law by a party 
against EPA or its officers. 


§ 29.2 What definitions apply to these 
regulations? 

“Administrator” means the 
Administrator of the U.S. Environmental 
Protection Agency or an official or 
employee of the agency action for the 
Administrator under a delegation of 
authority. 

“Agency” means the U.S. 
Environmental Protection Agency (EPA). 

“Order” means Executive Order 
12372, issued July 14, 1982, and titled 
“intergovernamental Review of Federal 
Programs.” 


“State” means any of the 50 states, the 
Distict of Columbia, the Commonwealth 
of Puerto Rico, the Commonwealth of 
the Northern Maiana Islands, Guam, 
American Samoa, the U.S. Virgin 
Islands, or the Trust Territory of the 
Pacific Islands. 


§ 29.3 What programs and activities of the 
Environmental Protection Agency are 
subject to these regulations? 

The Administrator will publish a list 
in the Federal Register of the EPA 
programs and activities that are subject 
to the Order and these regulations. 


§ 29.4 What are the Administrator’s 
general responsibilities under the Order? 

(a) The Administrator provides 
opportunities for consultation by elected 
officials of these state and local 
governments that would provide the 
non-Federal funds for, or that would be 
directly affected by, proposed Fedeal 
finanical assistance from, or direct 
Federal development by, EPA. 

(b) If a State adopts a process under 
the Order to review and coordinate 
proposed Federal financial assistance 
and direct Federal development, the 
Administrator, to the extent permitted 
by law: 

(1) Uses the state process to 
determine official views of state and 
local elected officials; 

(2) Communicates with state and local 
elected oficials as early in a program 
planning cycle as is reasonably feasible 
to explain specific plans and actions; 

(3) Makes efforts to accommodate 
state and local elected officials’ 
concerns with proposed Federal 
financial assistance and direct Federal 
development that are communicated 
through the state process; 

(4) Allows the states to simplify and 
consolidate existing Federally required 
state plan submissions; 

(5) Where state planning and 
budgeting systems are sufficient and 
were permitted by law, encourages the 
substitution of state plans for Federally 
required state plans; : 

(6) Seeks the coordination of views of 
affected state and local elected officials 
in one state with those of another state 
when proposed Federal financial 
assistance or direct Federal 
development has an impact on interstate 
metropolitan urban centers or other 
interstate areas; and 

(7) Supports state and local 
governments by discouraging the 
reauthorization or creation of any 
planning organization which is 
Federally-funded, which has a limited 
purpose, and which is not adequately 
representative of, or accountable to, 
state or local elected officials. 


§ 29.5 What procedures apply to a state’s 
choice of programs under the Order? 

(a) Each state that adopts a process 
under under the Order notifies the 
Administrator of the EPA programs that 
the state chooses to cover under the 
Order. 

(b) The Administrator uses a state’s 
process under the Order as soon as 
feasible, depending on individual 
programs and projects, after the state 
notifies the Administrator of its program’ 
choices. 

(c) States may change their program 
choices under the Order at any time. 
The Administrator may establish 
deadlines by which states are required 
to inform the administrator of changes 
in their program choices 


§ 29.6 How does the Administrator give 
states an opportunity to comment on 
proposed Federal financial assistance and 
direct Federal development? 

(a) This section applies to all 
comments received from a state 
pursuant to an official process it has 
estalished under the Order, including 
comments where the state has delegated 
to local elected officials the review, 
coordination and commumication with 
EPA. 

(b) Except in unusual circumstances, 
the Administrator gives state at least 30 
days to comment on any proposed 
Federal finincial assistance or direct 
Federal development (see § 29.8 for 
comment periods pertaining to interstate 
situations). 

(c) Subject to paragraph (b), the 
Administrator may establish deadlines 
for: 

(1) Applicants to submit copies of 
their applications to the states; 

(2) Stats to complete their review of 
financial assistance applications and to 
submit their comments to EPA; and 

(3) States to complete their review of 
proposed direct Federal development 
and to submit their comments to EPA. 

(d) The Administrator responds as 
provided in the Order to all comments 
from a state that are provided through a 
state office or official that acts as a 
single point of contact under the Order 
between the state and all Federal 
agencies. 


§ 29.7 How does the Administrator make 
efforts to accommodate state and local 
concerns? 

(a) If a state provides comments to 
EPA in accordance with § 29.6(d), the 
Administrator: 

(1) Accepts the state’s comments; 

(2) Reaches a mutually agreeable 
solution with the state; or 

(3) Provides the state with a timely 
explanation of the basis for EPA’s 
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nonaccommodation. If requested by the 
Governor, the Administrator provides 
the explanation in writing (certified 
mail; return receipt requested). 

(4) If the state has designated a state 
office or official as a single point of 
contact between the state and all 
Federal agencies, the Administrator 
provides any explanation under 
paragraph (a)(3) to that office of official. 

(b) In any explanation under 
paragraph (a), the Administrator informs 
the state that: 

(1) EPA will not implement its 
decision for ten days after the state 
receives the explanation; or 

(2) The Administrator has reviewed 
the decision and determined that, 
because of unusual circumstances, the 
ten-day waiting period is not feasible. 


§ 29.8 What are the Administrator's 
obligations in interstate situations? 


(a) The Administrator is responsible 
for: 

(1) Identifying proposed Federal 
financial assistance and direct Federal 
development that have an impact on 
interstate areas; 

(2) Notifying the affected states, 
including states that have not adopted a 
process under the Order; and 

(3) Except in unusual circumstances, 
providing the affected states an 


opportunity of at least 45 days to 
comment. 

(b) The following plans and permits 
where issued by EPA are not subject to 
the requirements of paragraph (a): 

(1) EPA promulgated State 
Implementation Plans (SIPs) under 
section 110(c) of the Clean Air Act; 

(2) Prevention of Significant 
Deterioration (PSD) permits under the 
Clean Air Act; 

(3) National Pollutant Discharge 
Elimination System (NPDES) permits 
under the Clean Water Act; 

(4) Underground Injection Control 
(UIC) permits under the Safe Drinking 
Water Act; or 

(5) Treatment, storage, and disposal 
permits under the Resource 
Conservation and Recovery Act. 


§ 29.9 How may a state simplify, 
consolidate, or substitute Federally 
required state plans? 


(a) As used in this section: 

(1) “Simplify” means that a state may 
develop its own format, choose its own 
submission date, and select the planning 
period for a state plan. 

(2) “Consolidate” means that a state 
may meet statutory and regulatory 
requirements by combining two or more 
plans into one document and that the 
state can select the format, submission 


date, and planning period for the 
consolidated plan. 

(3) “Substitute” means that a state 
may use a plan or other document that it 
has developed for its own purposes to 
meet Federal requirements. 

(b) If not inconsistent with law, a 
state may decide to try to simplify, 
consolidate, or substitute Federally 
required state plans without prior EPA 
approval. 

(c) The Administrator reviews each 
state plan that a state has simplified, 
consolidated, or substituted and accepts 
the plan only if its content meets 
Federal requirements. 


§ 29.10 May the Administrator waive any 
provision of these regulations? 

In an emergency, the Administrator 
may waive any provision of these 
regulations. 


2. In addition, we expect to make 
conforming amendments to the 
following regulations: 

40 CFR Part 30: Sec. 30.305 et seq. 

40 CFR Part 35: Sections 35.920- 
3(a)(3); 35.920-3(b)(4); 35.1620-6; 
35.2040(a)(2); 35.2040(b)(2); 35.2040(c)(2). 

40 CFR Part 40: Sec. 40.135—1(b). 

40 CFR Part 51: Sections 51.241(c), 
51.248(b), 51.251, and 51.252(b). 

40 CFR Part 255: Sections 255.20 and 
255.23(a). 

[FR Doc. 83-1762 Filed 1-21-83; 8:45 am] 
BILLING CODE 6560-50-M 
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EQUAL EMPLOYMENT OPPORTUNITY 
COMMISSION 


intergovernmental Review of Equal 
Employment Opportunity Commission 
Programs and Activities 


AGENCY: Equal Employment Opportunity 
Commission. 
ACTION: Notice. 


SUMMARY: This Notice sets forth the 
Commission's intention not to publish a 
proposed rule to implement Executive 
Order 12372, “Intergovernmental Review 
of Federal Programs,” which replaced 
the intergovernmental consultation 
system developed under Office of 
Management and Budget (OMB) Circular 
A-95. 

DATE: Comments must be received on or 
before March 10, 1983. 

ADDRESS: Interested persons should 
submit comments to Treva McCall, 
Executive Secretary, Executive 
Secretariat, Room 5215-101, EEOC, 2401 
E Street, NW., Washington, D.C. 20506. 
FOR FURTHER INFORMATION CONTACT: 

S. Jennifer Johnson, (telephone 202-634- 
6690), Office of Legal Counsel, Equal 
Employment Opportunity Commission, 
2401 E Street, NW., Washington, D.C. 
20506. 

SUPPLEMENTARY INFORMATION: On July 
14, 1982, President Reagan signed 
Executive Order 12372, 
“Intergovernmental Review of Federal 
Programs.” The Executive order is 
reproduced as Attachment A to the 
OMB Notice published in today’s 
Federal Register. The Order directs the 
revocation of Circular A-95, and 
provides for a new, more effective, 
intergovernmental consultation system 
that is consistent with the President's 
policies concerning Federalism and 
regulatory relief. under the Order, states 
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and localities will take the initiative for 
establishing review procedures and 
priorities. State and local elected 
officials, not the Federal Government, 
will determine, within the scope of the 
Order, which Federal programs and 
activities to review and the procedures 
by which the review will take place. 
When state and local elected officials 
bring their concerns to a Federal 
agency’s attention through this process, 
the agency will have to make efforts to 
accommodate the concerns, and, if it 
does not accommodate them, explain 
why not. This “accommodate or 
explain” provision gives greater weight 
to state and local views than Circular 
A-95 did. In addition, states will have 
the opportunity, to the extent permitted 
by law, to simplify, consolidate, or 
substitute Federally required state 
plans. 

Most Federal agencies are publishing 
in today’s Federal Register a Notice of 
Proposed Rulemaking to implement 
Executive Order 12372. However, the 
Commission has concluded that it has 
no Federal financial assistance or direct 
Federal development programs or 
activities to which the Order should 
apply. Consequently, the Commission is 
not publishing a proposed rule. 

This Notice lists those programs and 
activities that the Commission proposes 
to exclude from coverage under the 
Order. The reason for each proposed 
exclusion is also listed. The Commission 
seeks comments on the proposed 
exclusions. If the Commission wants to 
exclude new or additional programs or 


_ activities from coverage under the order 


in the future, it will publish a Federal 
Register Notice requesting comment on 
the proposed exclusions. 

Even if a program or activity is 
excluded from the consultation system 
established by the Order, state and local 


officials would still have an opportunity 
to have their views considered by the 
Commission. The Commission regularly 
consults with the state and local entities 
with which it contracts. Statutory 
requirements for consultation, such as 
section 401(b) of the Intergovernmental 
Cooperation Act of 1968 (42 U.S.C. 
4231(b)), require Federal agencies to 
consider the views of state and local 
governments. The Commission will, of 
course, comply with all applicable 
existing or future statutory requirements 
of this kind. 

The Department proposes to exclude 
the following: 


ministration policy, pro- 
grams and activities ad- 
ministered by a federally 
recognized tribal govern 
ment are excluded from 


Issued at Washington, D.C. January 17, 
1983. 
Clarence Thomas, 
Chairman, Equal Employment Opportunity 
Commission. 
[FR Doc. 83-1755 Filed 1-21-83; 8:45 am] 
BILLING CODE 6570-06-M 
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FEDERAL EMERGENCY 
MANAGEMENT AGENCY 


44 CFR Parts 4, 9, 59, 60, 76, 300, 
and 302 


Intergovernmental Review of Federal 
Management Agency 
ctivities 


AGENCY: Federal Emergency 
Management Agency (FEMA). 


ACTION: Notice of proposed rulemaking. 


SUMMARY: This proposed rule would 
implement Executive Order 12372, 

- “Intergovernmental Review of Federal 
Programs.” It applies to Federal 
financial assistance and direct Federal 
development programs and activities of 
FEMA. Executive Order 12372, and these 
proposed regulations, are intended to 
replace the intergovernmental 
consultation system developed under 
Office of Management and Budget 
(OMB) Circular A-95. They provide for a 
new, more effective, intergovernmental 
consultation system. Under the Order, 
State and local elected officials, not the 
Federal Government will determine 
what Federal programs and activities to 
review and the procedures by which 
review will take place. 

DATE: Comments must be received on or 
before March 10, 1983. This exception 
from a 60-day period is consistent with 
that of all other agencies. 

ApDpREss: Interested persons should 
submit comments to Rules Docket Clerk, 
Office of General Counsel, FEMA, Room 
835, 500 C Street, SW, Washington, DC 
20472. Comments will be available for 
inspection at the above address from 
9:00 a.m. to 4:00 p.m. Monday through 
Friday. 

FOR FURTHER INFORMATION CONTACT: 
William L. Harding, Assistant General 
Counsel, FEMA, Telephone: (202) 287- 
0377. 

SUPPLEMENTARY INFORMATION: 


Background 


For many years, consultation between 
State and local officials and Federal 
agencies concerning Federal programs 
and activities has taken place through 
an elaborate regulatory and 
organizational framework created under 
OMB Circular A-95. The A-95 system 
required State and local governments to 
follow prescribed review procedures 
and to review specified Federal 
programs, regardless of the 
circumstances affecting particular State 
and local governments. The system also 
required review of Federal programs by 
State and local agencies without regard 
to the priorities of their elected 
leadership. The A-95 process became 
highly bureaucratic, burdensome, and 


costly. States and localities had to 
process too much paperwork, and, as a 
result, the impact of substantive 
comments was sometimes lost. A 
network of State and area 
clearinghouses was created to manage 
this paperwork. State and local elected 
officials found it difficult to exert 
significant influence on Federal 
decisions through this system, and 
Federal agencies found the system a 
cumbersome method of obtaining 
information about, and responding 
appropriately to, State and local 
concerns. 

On July 14, 1982, President Reagan 
signed Executive Order 12372, 
“Intergovernmental Review of Federal 
Programs.” The Executive Order is 
reproduced as Attachment A to the 
Preamble of the OMB Notice published 
in today’s Federal Register. The Order 
directs the revocation of Circular A-95, 
and provides for a new, more effective, 
intergovernmental consultation system 
that is consistent with the President's 
policies concerning Federalism and 
regulatory relief. Under the Order, 
States and localities will take the 
initiative for establishing review 
procedures and priorities. State and 
local elected officials, not the Federal 
Government, will determine, within the 
scope of the Order, which Federal 
programs and activities to review and 
the procedures by which the review will 
take place. When State and local 
officials bring their concerns to a 
Federal agency’s attention through this 
process, the agency will have to make 
efforts to accommodate thé concerns, 
and, if it does not accommodate them, 
explain why not. This “accommodate or 
explain” provision gives greater weight 
to State and local views than Circular 
A-95 did. In addition, States will have 
the opportunity, to the extent permitted 
by law, to simplify, consolidate, or 
substitute Federally required State 
plans. 

Across the whole range of Federal 
programs and activities, the Federally 
required procédures for consultation 
under Circular A-95 created a 
substantial regulatory burden. The 
Executive Order’s system of 
consultation will significantly reduce 
that burden, as well as opening 
opportunities for States to reduce 
administrative burdens in Federal 
programs requiring State plans. In 
contrast to the A-95 system, which 
relied heavily on clearinghouses, 
planning organizations, and other bodies 
which are not elected by the 
jurisdictions they serve, the Order, 
consistent with the President's 
Federalism policy, emphasizes the role 
of elected State and local officials. 
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OMB Guidance to States 


In order to assist States as they begin 
their work in implementing the Order, 
OMB wrote on or before today to each 
State concerning the establishment of an 
official State process. This letter will be 
reproduced in the Federal Register in the 
next few days. This letter explains the 
role of the “single point of contact.” A 
“single point of contact” is the one office 
or official in a State that transmits the 
result of the State review and 
coordination with recommendation that 
differ from the Federal proposal to 
FEMA and other Federal departments 
and agencies and to which FEMA 
directs official communications (e.g., 
explanations of nonaccommodation) to 
the State under the Order. A State may 
have as few or as many entities as it 
chooses to perform review and 
coordination, and to conduct 
discussions with FEMA. However, there 
should be only one point of contact to 
officially transmit recommendations for 
change to all Federal agencies under the 
Order. It is up to the State whether the 
single point of contact plays a 
substantive role with respect to the 
State’s views, or simply acts as a focal 
point for official communications. 

It is also worth emphasizing that 
States are not required to adopt an 
official State process at all. However, 
after final rules implementing the Order 
become effective (they will be published 
on or about April 30, 1983), the existing 
Federal A-95 consultation regulations 
will no longer be in effect. Other 
existing statutory consultation 
requirements are not affected by this 
proposed rule. An inventory of these 
existing requirements will be available. 

FEMA and other Federal departments 
and agencies have the basic 
responsibility of ensuring that their 
programs and activities are carried out 
in conformity with the Order's 
provisions. OMB will have general 
government-wide oversight 
responsibility for the implementation of 
the Order, but will not attempt to 
exercise any day-to-day, operational 
control of agency actions. Nor will OMB 
act as a forum for “appeals” of agency 
actions by non-Federal parties. 


Development of Proposed Regulations 


If the objectives of the Executive 
Order are to be met, Federal agencies 
must ensure that they deal with State 
and local elected officials in a consistent 
and understandable way. To this end, 
the Federal agencies affected by the 
Order and OMB have worked together 
to make common policy decisions and, 
to the extent feasible, to draft common 
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regulatory language. The agencies 
involved chose an approach that 
minimizes the imposition of regulatory 
requirements on non-Federal parties. 
For the most part, these proposed 
regulations will spell out FEMA's 
obligations and process in response to 
the views expressed by State and local 
elected officials. A paper discussing the 
policy decisions made by the agencies 
and OMB was made available to the 
public. Following the close of the 
comment period, the agencies will again 
work together with the aim of 
promulgating final rules that are 
substantially consistent with one 
another. It is the Federal Government's 
intention that there will be no further 
rulemaking with respect to this 
Executive Order. 

The Executive Order mandates the 
implementation of final regulations by 
April 30, 1983. It will not be possible to 
have an adequate comment period and 
meet this deadline if the normal 30-day 
delay between the publication date of a 
final rule and its effective date is 
observed. Consequently, FEMA 
proposes to make the final rule effective 
immediately upon its publication on 
April 30. 

As a matter of style, the proposed 
rules use the present tense when 
describing FEMA's obligations. For 
example, when the proposed regulation 
says that the Director “provides the 
State with a timely explanation,” the 
regulation requires the Director to do so. 


Removal of Regulations Implementing 
OMB Circular A-95 


In connection with this proposed 
rulemaking, FEMA is proposing to 
remove its existing regulations 
implementing former OMB Circular A- 
95. Executive Order 12372 directed OMB 
to revoke the Circular itself, and the 
OMB directive revoking the Circular told 
Federal agencies to leave their A-95 
regulations in place only until new 
regulations implementing the Order 
were promulgated on April 30, 1983. In 
order to carry out this directive, FEMA 
is listing in this notice those regulatory 
provisions implementing Circular A-95 
that it proposes to remove. Final rules 
carrying out the removal will be 
published on or about April 30, 1983, in 
conjunction with FEMA’s final rule 
implementing Executive Order 12372. 


Executive Order 12291, Regulatory 
Flexibility Act and Paperwork 
Reduction Act 

FEMA has determined that this is not 
a major rule under Executive Order 
12291. The proposed rule would simplify 
consultation with FEMA and allow State 
and local governments to establish cost- 


effective consultation procedures. For 
this reason, FEMA believes that any 
economic impact the regulation has will 
be positive. It is unlikely that its 
economic impacts will be significant, in 
any case. Consequently FEMA certifies, 
under the Regulatory Flexibility Act, 
that this rule would not have a 
substantial economic impact on a 
significant number of small entities. This 
proposed rule is not subject to section 
3504(h) of the Paperwork Reduction Act, 
since it would not require the collection 
or retention of information. 


Section-by-Section Analysis 


Section 4.1 What is the purpose of 
these regulations? 


This section briefly states the purpose 
of the regulations, which is to implement 
Executive Order 12372 and foster an 
improved system of intergovernmental 
consultation. Paragraph (c) states the 
important point that the Order, and 
these regulations, are intended only to 
improve FEMA’s internal management 
of its consultation with State and local 
governments. Neither the Order nor 
these regulations are intended to create 
any right of judicial review of FEMA's 
action. For example, it is not intended 
that a State or local government would 
have the right to sue FEMA because 
FEMA failed to explain a 
nonaccommodation of a State 
recommendation. 


Section 4.2 What definitions apply to 
these regulations? 


This section defines several terms 
used frequently in the proposed rule. 
“Agency” means the Federal Emergency 
Management Agency (FEMA). “Order” 
means Executive Order 12372. 
“Director” means the Director, FEMA, or 
an official or employee of FEMA acting 
under a delegation of authority from the 
Director. This does not mean that there 
must be a new, specific, formal 
delegation pertaining to Executive Order 
12372. Any official who has existing 
authority to act concerning a program or 
activity under a delegation could act 
under the Order concerning that 
program or activity. “State” means any 
of the 50 States, the District of 
Columbia, the Commonwealth of Puerto 
Rico, the Commonwealth of the 
Northern Mariana Islands, the U.S. 
Virgin Islands, Guam, American Somoa, 
or the Trust Territory of the Pacific 
Islands. The definition of “State” means 
that the District of Columbia, Puerto 
Rico, and the other jurisdictions 
mentioned may create an official 
consultation process and consult with 
Federal agencies on the same basis as 
each of the 50 States. 
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In addition to these definitions, three 
other terms—simplify, consolidate, and 
substitute—and defined in § 4.9, State 
Plans. Several other terms appearing in 
the Order are not defined in this section, 
but are used in the regulation in a way 
that makes their operational meaning 
clear (e.g., accommodate and explain in 
§ 4.7). 


Section 4.3 What programs and : 
activities of FEMA are subject to these 
regulations? 


The intent of the Order is that State 
and local elected officials should have 
the opportunity to consult with Federal 
Agencies under the Order concerning as 
many Federal programs and activities as 
they wish. This section provides that 
FEMA will publish a Federal Register 
notice, in conjunction with the 
publication of its final Executive Order 
12372 rule, listing the programs and 
activities that are subject to the Order. 
A proposed list is attached for comment. 
Updated ists will be published when 
necessary in order to let States know 
which of FEMA's programs and 
activities they may choose to cover. 

The attachment to this preamble 
contains a list of those programs and 
activities that FEMA proposes to 
exclude from coverage under the Order. 
The reason for each proposed exclusion 
is also listed. FEMA seeks comments on 
the proposed exclusions. After 
promulgation of the final rules, if FEMA 
wants to exclude new or additional 
programs or activities from coverage 
under the Order, it will publish a 
Federal Register notice requesting 
comment on the proposed exclusions. 

At this time, States should assume 
that all FEMA's, other Federal financial 
assistance and direct Federal 
development programs will be subject to 
the Order. Of course, activities and 
programs that clearly are neither 
Federal financial assistance nor direct 
Federal development (e.g., procurement 
by FEMA) are not subject to the Order. 
Also, the Order and these regulations do 
not apply to proposed regulations, 
legislation, budget formulation, or 
classified programs or activities where 
formal consultation would endanger 
national security. 

Even if a program or activity is 
excluded from the consultation-system 
established by the Order, State and 
local officials would still have an 
opportunity to have their views 
considered by FEMA. Indeed, statutory 
requirements for consultation, such as 
section 401(b) of the Intergovernmental 
Cooperation Act of 1968 (42 U.S.C. 


. 4231(b)), require Federal agencies to 


consider the views of State and local 
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governments. Many of FEMA’s program 
statutes have their own consultation 
requirements, and FEMA will, of course, 
comply with all existing or future 
statutory requirements of this kind. 
However, FEMA is not obligated to 
follow the provisions of the Order and 
these regulations with respect to — 
excluded programs and activities. If at 
any time a State believes that any 
official of FEMA has not made 
appropriate use of the official State 
process, the State is invited to raise its 
concerns directly with the Director. 


Section 4.4 What are the Director's 
general responsibilities under the 
Order? 


This section incorporates the most 
important portions of Executive Order 
12372 into FEMA's regulation, 
emphasizing FEMA's obligations under 
the Order. The mechanisms by which 
FEMA will carry out many of these 
general obligations are developed 
further in other sections of the rule. For 
example, paragraph(b)(4) of this section 
is further elaborated in § 4.9, concerning 
State plans. 

Paragraph (b)}(2) means FEMA is 
obligated to make efforts to ensure that 
information on proposed actions or 
decisions of the Agency is available to 
the states in sufficient time to be able to 
exert meaningful influence on the 
Agency’s course of action. For example, 
FEMA would make sure that the State 
learned of draft assistance 
announcements, including decision 
criteria, proposed Federal development 
project decision, and so forth, in time to 
make a meaningful response. 


Section 4.5 What procedures apply to 
a State’s choice of programs under the 
Order? 


States may choose to consult with 
FEMA under the Order concerning any 
of FEMA’s programs and activities that 
FEMA's Federal Register notice on or 
about April 30, 1983, and subsequently 
lists as subject to the Order. However, 
these regulations do not require States 
to consult with FEMA concerning any 
particular program or activity. This is an 
important distinction between the 
Order's consultation policy and the 
system established under Circular A-95, 
which gave States no discretion 
concerning program selection. Under the 
Order, each State may choose whether 
to use the consultation system with 
respect to any particular program or 
activity. This gives States increased 
flexibility to determine how best to 
allocate their resources. For example, 
many programs have existing statutory 
consultation systems. If a State decides 
that an existing consultation system is 


adequate, the State might choose not to 
cover the program under its E.O. 12372 
process, thereby avoiding duplication 
and saving resources for use on other 
programs. A State also might want to 
decline to cover a program which has 
only minor effects on the State and its 
people. 

FEMA emphasizes that the choice of 
whether to cover a particular program or 
activity listed in FEMA's Federal 
Register notice is entirely up to each 
State. While FEMA will be happy to 
discuss with States the most effective 
ways of carrying out consultation 
concerning its programs and actitities, 
FEMA will not attempt to constrain the 
State’s discretion with respect to 
program selection. 

Paragraph (a) of this section sets out a 
purely administratively requirement 
pertaining to program selection. The 
State must notify the Director of the 
programs and activities it chooses to 
cover. When it first establishes its 
official process, the State can meet this 
requirement by sending to OMB, along 
with other information required to 
establish the process, a list of the 
Federal programs and activities it 
wishes to cover. OMB will inform each 
Federal agency of the programs and 
activities of each that the State has 
chosen to cover. Subsequently, the State 
should send all program coverage 
information (additions, deletions, other 
changes) directly to FEMA. This 
information will enable FEMA's 
personnel who work on a particular 
program or activity to know which 
States they must consult with under the 
provisions of the Order. 

Paragraph (b) provides that, once a 
State has established a process and 
made its program selections known to 
FEMA, the Agency will use the State’s 
process concerning the programs and 
activities selected by the State as soon 
as feasible. While FEMA will make 
every effort to use the State's process, 
there may be situations, on individual 
programs or projects, where FEMA may 
not be able to do so for a time. FEMA 
will make determinations concerning 
when to begin using the State’s official 
process on a case-by-case basis and will 
let the States know when it will start to 
use the State process. 

Paragraph (c) provides that FEMA 
may establish deadlines for changes by 
States in the program selection choices. 
A State may add or delete a program or 
activity from those it wishes to cover 
under the Order at any time. However, 
in order for meaningful consultation to 
occur under the Order, FEMA may need 
a certain amount of “lead time” before it 
can adapt its procedures to the changed 
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circumstances. For this reason, FEMA 
may find it necessary to establish 
deadlines for program selection changes. 
These deadlines would simply be 
notifications to the States that, for 
example, if they wished to have 
consultation under the Order begin with 
respect to a particular program on a 
given date, they would have to inform 
FEMA of their program selection change 
a certain time (e.g., 30 days, 45 days) 
prior to that date. 


Section 4.6 How does the Director give 
States an opportunity to comment on 
proposed Federal financial assistance 
and direct Federal development? 


Paragraph (a) points out that the 
Order would apply not only to 
comments prepared pursuant to the 
official State process but also to 
comments formulated by local elected 
officials to whom the State’s 
consultation role has been delegated in 
specific instances. Section 3(a) of the 
Order permits States to delegate to local 
elected officials in specific instances, 
the review, coordination, and 
communication with Federal agencies 
that normally take place under the State 
process. This means that States may 
choose not only which programs and 
activities to cover but also who within 
the State has the opportunity to carry 
out the consultation. States have 
complete discretion concerning 
delegation of their consultation role. 

For example, a State could delegate to 
a single mayor the State’s consultation 
role with respect to a project occurring 
in his or her city. The State could 
delegate all consultation under a 
particular program to officials of the 
local governments whose jurisdictions 
are affected by projects under the 
program. The State could delegate its 
consultation role for a particular 
program to local elected officials in 
cities above 250,000 population but not 
to local officials in smaller jurisdictions, 
or vice versa. In any case of delegation, 
the local official to whom the State’s 
consultation role is delegated stands in 
the shoes of the official State process 
with respect to FEMA. For example, 
efforts by FEMA to reach a negotiated 
solution with the local official will be 
pursued directly with the official, not 
with the State itself. 

The local official to whom the State's 
consultation role had been delegated 
would not send his or her comment 
directly to FEMA. Rather, the official 
would send the comment to FEMA 
through the State single point of contact. 
FEMA would work with the local 
official in attempting to reach an 
accommodation, but, if efforts at 
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accommodation were unsuccessful, 
FEMA would explain the 
nonaccommodation to the single point of 
contact. Routing the delegated comment 
through the State single point of contact 
would alert FEMA to the fact that the 
local official's comments should be dealt 
with under the provisions of the Order 
and make unnecessary a separate 
communication from the State to FEMA 
informing FEMA that the comment was 
an official comment of the State. 

It is difficult to specify, in advance, 
the precise timeframes that will 
implement the Order's notification 
requirement for FEMA's widely varied 
programs and activities. However, 
paragraph (b) states that, as a general 
rule, States choosing to cover a 
particular program or activity will have 
at least 30 days (45 days in the case of 
interstate situations) to comment on 
proposed Federal financial assistance or 
direct Federal development before 
FEMA commits itself to a given course 
of action. FEMA, on a case-by-case 
basis, may allow a shorter period for 
comment if unusual circumstances that 
might necessitate a shorter comment 
period are an emergency, the necessity 
to:make a grant or cooperative 
agreement decision before the end of a 
fiscal year, or a statutory deadline. 

In order to meet the Order's objective 
of ensuring states a meaningful 
opportunity to influence decisions by 
FEMA, the Agency may need to 
establish deadlines or timeframes in 
nonregulatory program specific 
announcements for comment on 
particular actions or types of actions. 
Consequently, as provided in paragraph 
(c), FEMA may define, for its varying 
programs and activities, the length of 
comment periods and the starting points 
from which comment periods would 
begin to run. States and localities would 
still have at least 30 days to comment 
(45 days in interstate situations), except 
under unusual circumstances. For 
example, timeframes may differ among 
different types of programs (e.g., one- 
year grants, multi-year grants, direct 
development projects, permits), for 
different stages of the same program 
(e.g., first application, renewal), or at 
different times (e.g., end of fiscal year, 
deadline for quarterly apportionment). 

In some of FEMA's programs, a basic 
decision to go forward with a project 
may be the key decision that determines 
a subsequent course of action by FEMA. 
Once the initial decision is made, FEMA 
has little discretion with respect to the 
subsequent decisions. FEMA could 
inform States of the key decision points 
on which their comments are essential if 


the States are to have a meaningful role 
in influencing FEMA's decision. 

In most financial assistance programs, 
a State, local or private agency applies 
to FEMA for a grant or cooperative 
agreement or otherwise seeks FEMA 
approval for financial assistance to be 
provided. In order to receive notification 
of applications for financial assistance 
from FEMA the State should work with 
applicant organizations to ensure that 
applications are provided to the State in 
a timely manner. If it becomes 
necessary, FEMA may establish 
requirements in nonregulatory program 
specific announcements for applicants 
to submit copies of their application to 
the State. 

In order to ensure timely completion 
of Federal decisionmaking, FEMA may 
require States to complete their reviews 
of applications and to submit their 
comments to the Director by a particular 
date. The intent of this provision is to 
prevent undue delays in Federal 
decisions affecting the State. A similar 
provision, in paragraph (c)(3), permits 
the Director to establish deadlines in 
nonregulatory program specific 
announcements for State review of 
FEMA's direct development activities. 

Paragraph (d) makes an important 
point with respect to the way that 
communications between States and 
FEMA would work. Under the Order, a 
State may organize the mechanics of its 
consultation process any way it 
chooses. However, in order to ensure 
that communications between FEMA 
and the official State process flow 
efficiently, FEMA strongly encourages 
States to establish a “single point of 
contact” for State communications with 
Federal agencies. Channeling 
communications from the States to 
Federal agencies and from agencies 
back to the States through a single point 
has obvious benefits from the point of 
view of administrative simplicity. In 
addition, it will enable FEMA to know 
which communications to treat as 
official under the provisions of the 
Order. FEMA needs a means of 
separating the letters from State and 
local elected officials to which it will 
respond through normal correspondence 
channels from those letters to which it 
must respond under the provisions of 
the Order. States’ use of a single point of 
contact will permit FEMA to make this 
necessary administrative distinction. 

In the absence of a State process, or 
with respect to a program.that a State 
has not selected for coverage, FEMA 
will work with the State, consistent with 
existing legal requirements. The 
provisions of the Order and these 
regulations will not apply, however. 
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The proposed regulation would not 
impose any constraints on the content of 
comments that States send to FEMA. 
However, FEMA would strongly 
encourate commenters under the Order 
to follow three policies which are 
important for the efficient operation of 
the Order’s consultation system. 

First, comments should address 
statutes, regulations, and other 
requirements governing a specific 
program or decision. Often, FEMA is 
required to make a decision based on 
certain statutorily established factors. In 
other cases, FEMA, through regulation 
or guidance, has established 
decisionmaking criteria for various 
actions. It is unlikely that FEMA would 
be able to accommodate comments that 
do not address these requirements and 
standards, or which are not relevant to 
the decisionmaking process. In order to 
have meaningful influence on FEMA's 
decisions, comments must be relevant to 
the factors on which FEMA bases its 
decisions. For example. if an agency’s 
standards call for a decision to be made 
at a certain stage on the technical merits 
of financial assistance proposals before 
consideration is given to costs, FEMA 
could not accommodate a State 
comment addressing costs during the 
technical review. 

Second, States can assist FEMA’s 
implementation of the Order by clearly 
specifying the magnitude of the State’s 
concerns. Often, it may be difficult for 
FEMA to tell whether a State is firmly 
recommending a given course of action, 
has a mild preference for or reservation 
about the action, or is simply seeking 
clarification of FEMA's position. For 
example, if a State wants FEMA to 
recognize the State's priorities, accept 
only a modified financial application, or 
deny a financial assistance application, 
it would be very helpful if the State 
identified its position as clearly as 
possible. The Order directs Federal - 
agencies to make efforts to 
accommodate State concerns. FEMA's 
ability to do so successfully is 
dependent, to a significant degree, on 
the clear articulation of concerns by the 
States. 

Third, FEMA may not be in a good 
position to accommodate State and local 
concerns unless the State speaks with 
one voice in its comments. FEMA 
recognizes that different State and local 
officials and agencies may not always 
agree among themselves concerning the 
course of action FEMA should follow. 
The single point of contact should 
reconcile conflicting views before 
transmission to avoid the Agency's 
having to seek clarification concerning 
which set of views the State wants 
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FEMA to accommodate. The process 
will work much better if FEMA receives 
a single set of comments. 


Section 4.7. How does the Director 
make efforts to accommodate State and 
local concerns? 


Paragraph (a) provides that when a 
State comments to FEMA under the 
Order, FEMA has three choices. FEMA 
can accept the State’s comments (i.e., do 
as the State recommends). Second, it 
can reach a mutually agreeable solution 
with the State. This solution can differ 
from the original State position on the 
matter. Third, if FEMA cannot accept 
the State’s comments or reach a 
mutually agreeable solution, FEMA is 
obligated to give the State a timely, 
simple explanation of FEMA’s reasons 
for not doing so. While FEMA is not 
required to accept the State’s comments 
or to begin discussions towards another 
solution, FEMA does have an obligation 
to provide a simple explanation of its 
decision. 

Normally, the explanation could take 
any form which adequately 
communicates FEMA’s reasons for its 
decisioin to the State. A telephone call, 
a meeting, or a letter would perform this 
function. FEMA has the discretion to 
choose the most appropriate mode of 
communicating the explanation in each 
case. The explanation is made by a 
designee of the Director. 

There is one exception to FEMA’s 
discretion to choose the mode of 
communicating the explanation. As 
paragraph (a)(3)(ii) provides, the 
Governor of the State may request, in 
advance of the time the explanation is 
made or after it is communicated to the 
single point of contact, that an 
explanation of nonaccommodation be 
made in writing. When it receives such a 
request from a Governor, FEMA’s 
explanation will be in a letter. 

Paragraph (a)(3)(iii) spells out the role 
of the single point of contact in receiving 
explanation from FEMA. The Agency 
will direct all such explanations to the 
single point of contact in each State that 
has one. This is true even where 
accommodation discussions have 
occurred between FEMA and another 
party in the State. 

Paragraph (b) concerns safeguards to 
ensure that the interests of States are 
protected in nonaccommodation 
situations. Paragraph (b)(1) provides 
that a nonaccommodation explanation 
will state that FEMA will not implement 
its decision until ten days after the 
single point of contact receives the 
explanation except as provided in 
paragraph (b)(2). This waiting period is 
intended to permit States to respond to 
FEMA in cases of nonaccommodation 


before FEMA has awarded a grant or 
cooperative agreement, begun 
construction of a facility, or otherwise 
irrevocably carried out the decision. In a 
case in which FEMA has provided a 
verbal explanation of a decision to the 
single point of contact, and the 
Governor subsequently has requested a 
written explanation, the ten-day period 
will start to run from the date of the 
original explanation to the single point 
of contact. 

Paragraph (b)(2) recognizes that there 
will be some situations in which FEMA 
cannot observe the ten-day waiting 
period. These unusual circumstances 
could include, for example, a statutory 
deadline, emergency, or end of a fiscal 
year situation that may make it 
infeasible for FEMA to wait ten days 
before implementing its decision. In a 
situation where FEMA cannot observe 
the waiting period, the Director or a 
designee of the Director at a higher level 
than the official responsible for making 
the original decision will review the 
decision before the nonaccommodation 
explanation is made and before FEMA 
implements the decision. The 
nonaccommodation explanation will 
include FEMA’s reasons for determining 
that the ten-day waiting period is not 
feasible. 


Section 4.8 What are the Director's 
obligations in interstate situations? 


In some cases, action taken by FEMA 
in Federal financial assistance and 
direct Federal development programs 
may have an impact on interstate areas. 
In these situations, FEMA has certain 
additional obligations. First, FEMA must 
identify its direct Federal development 
or Federal financial assistance actions 
or decisions that have an impact on 
interstate areas. Having done so, the 
Agency must, as provided in paragraph 
(b), notify the potentially affected 
States, whether or not they have 
established an official state process 
under the Order. Except in unusual 
circumstances (e.g., emergencies, 
financial assistance awards at the end 
of the fiscal year), the Agency must 
provide the affected States an 
opportunity for comment of at least 45 
days before FEMA commits itself to a 
course of action. The increase in the 
minimum comment period from 30 to 45 
days in interstate situations allows 
extra time for States to coordinate 
among themselves before providing 
views to FEMA. 

FEMA, obvicusly, cannot require 
States to coordinate with each other on 
proposed Federal assistance or direct 
development having an impact on an 
interstate area. However, the Agency 
strongly encourages each affected State 
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to share its comments with and obtain 
the views of other affected States, using 
the other State’s single point of contact, 
if there is one, or an appropriate State 
official if there is not a single point of 
contact. FEMA encourages States to 
reconcile differences where they exist, 
so that the States can present FEMA 
with a unified position. If the affected 
States provide the Agency with 
conflicting recommendations, FEMA 
will, with respect to States that have 
established a process under the Order, 
accommodate recommendations to the 
extent possible and explain its 
nonaccommodations of other points of 
view as provided in § 4.7. 


Section 4.9 How may a State simplify, 
consolidate, or substitute State plans? 


This section carries out section 2(d) of 
the Order, which directs Federal 
agencies to “allow” States to 
consolidate or simplify plans and to 
“encourage” States to substitute their 
own plans for Federally required State 
plans. 

Paragraph (a) defines three terms used 
in this section. For a State to “simplify” 
a plan means that a State may develop 
its own format, choose its own 
submission date, and select the planning 
period covered by the plan. 
“Consolidate” means that the State may 
meet statutory and regulatory 
requirements by combining two or more 
plans into one document. The State may 
also select the format, submission date, 
and planning period for a consolidated 
plan. “Substitute” means that a State 
may use a plan or other document that is 
developed for its own purposes to meet 
Federal requirements in place of a plan 
mandated by the Agency. State plans 
required by FEMA that are eligible for 
modification (i.e., simplification, 
consolidation, or substitution) under the 
Order will be listed by FEMA in an 
OMB notice, published in today’s 
Federal Register. FEMA is willing to 
consider other State plans for eligibility 
for modification under this section. 

For purposes of State plan 
modifications, it is necessary to draw a 
distinction between the State’s decision 
concerning which plans it wants to try 
to modify and the Agency’s decision 
concerning whether to accept modified 
plans. Paragraph (b) deals with the first 
of these issues. A State may decide to 
try to simplify, consolidate or substitute 
State plans without prior approval by 
FEMA. The State’s discretion in this 
respect is complete. 

Paragraph (c) points out that FEMA 
will review the content of State 
proposals to simplify, consolidate, or 
substitute State plans to ensure that 
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they meet all applicable Federal 
requirements. Under this provision, 
FEMA could disapprove the content of a 
modified plan on the basis, for example, 
of legal insufficiency or the failure of the 
modified plan to meet Federally 
mandated substantive standards. If 
FEMA disapproves a State plan, the 
State may have recourse to any existing 
appeal process of FEMA applicable to 
the program in question. However, 
FEMA does not propose any new 
special appeal process for situations in 
which the Agency does not accept a 
modified plan. 

This paragraph is not intended to give 
FEMA any new authority it does not 
already have to review or disapprove 
State plans. For example, if a statute 
limits the grounds on which FEMA may 
disapprove a State plan submission, this 
paragraph is not intended to expand 
those limits. The paragraph does 
emphasize, however, that these 
regulations do not impair the Agency’s 
existing authority to review and, if 
necessary, disapprove State plans. This 
section also does not affect any existing 
statutory or regulatory requirements 
concerning submission dates, planning 
periods, or formats of State plans. FEMA 
will review and make appropriate 
modifications in regulatory requirements 
without a statutory basis to allow more 
State flexibility. 

The Agency’s ability to review State 
plans is important not only for the 
Agency's ability to administer its 
programs effectively but also to prevent 
States from inadvertently causing delays 
in Agency funding decisions. In many 
financial assistance programs, required 
program standards must be met through 
a State plan before Federal funds are 
awarded. FEMA may not be ina 
position to award funds to recipients if a 
plan does not meet legal requirements or 
substantive Federal program standards. 

FEMA encourages States which wish 
to simplify, consolidate or substitute 
State plans to inform the Agency well in 
advance of their intentions. Early 
discussions between State officials and 
FEMA regarding proposed modifications 
of plans will help to avoid later 
problems, including unexpected delays 
or disapprovals of modifications. FEMA 
is very willing to work closely with 
State officials on plan modifications 
and, where feasible, will provide 
technical assistance or advice in plan 
modification efforts. 


Section 4.10 May the Director waive 
any provision of these regulations? 

This section allows the Director to 
waive any provision in these regulations 
in an emergency. The Agency expects to 
use this provision sparingly, since the 


Agency’s policy is to carry out the Order 
as fully as it can. 


List of Subjects in 44 CFR Part 4 


Intergovernmental relations. 

The Federal Emergency Management 
Agency proposes to amend Title 44, 
Code of Federal Regulations, 

1. By adding a new Part 4, to read as 
follows: 


PART 4—iINTERGOVERNMENTAL 
REVIEW OF FEDERAL EMERGENCY 
MANAGEMENT AGENCY PROGRAMS 


Sec, 

4.1 What is the purpose of these 
regulations? 
What definitions apply to these 
regulations? 
What programs and activities of the 
Agency are subject to these regulations? 
What are the Director's general 
responsibilities under the Order? 
What procedures apply to a State's 
choice of programs under the Order? 
How does the Director's give States an 
opportunity to comment on proposed 
Federal financial assistance and direct 
Federal development? 
How does the Director make efforts to 
accommodate State and local concerns? 
What are the Director's obligations in 
interstate situations? 
How may a State simplify, consolidate, 
or substitute Federally required State 
plans? 

4.10 May the Director waive any provision 
of these regulations? 

Authority: Executive Order 12372 (July 14, 
1982); section 401(b) of Intergovernmental 
Cooperation Act of 1968 (42 USC 4231(b)). 


§ 4.1 What is the purpose of these 
regulations? 

(a) The regulations in this part 
implement Executive Order 12372, 
issued July 14, 1982, and titled 
“Intergovernmental Review of Federal 
Programs.” . 

(b) Executive Order 12372 is intended 
to foster an intergovernmental 
partnership and a strengthening 
Federalism by relying on State and local 
processes for State and local 
government coordination and review of 
proposed Federal financial assistance 
and direct Federal development. 

(c) The Order and these regulations 
are intended only to improve the 
internal management of the agency. 
Neither the Order nor these regulations 
are intended to create any right or 
benefit enforceable at law by a party 
against the agency or its officers. 


§ 4.2 What definitions apply to these 
regulations? 

“Agency” means Federal Emergency 
Management Agency (FEMA). 

“Order” means Executive Order 
12372, issued July 14, 1982, and titled 
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“Intergovernmental Review of Federal 
Programs.” 

“Director” means the Director, FEMA, 
or an official or employee of FEMA 
acting for the Director under a 
delegation of authority. 

“State” means any of the 50 States, 
the District of Columbia, the 
Commonwealth of Puerto Rico, the 
Commonwealth of the Northern Mariana 
Islands, Guam, American Samoa, the 
U.S. Virgin Islands, or the Trust 
Territory of the Pacific Islands. 


§ 4.3 What programs and activities of the 
Agency are subject to these regulations? 

The Director publishes in the Federal 
Register a list of the Agency’s programs 
and activities that are subject to the 
Order and these regulations. 


$4.4 What are the Director's general 
responsibilities under the Order? 

(a) The director provides 
opportunities for consultation by elected 
officials of those State and local 
governments that would provide the 
non-Federal funds for, or that would be 
directly affected by, proposed Federal 
financial assistance from, or direct 
Federal development by, the Agency. 

(b) If a State adopts a process under 
the Order to review and coordinate 
proposed Federal financial assistance 
and direct Federal Development, the 
Director, to the extent permitted by law. 

(1) Uses the State process to 
determine official views of State and 
local elected officials; 

(2) Communicates with State and 
local elected officials as early in a 
program planning cycle as is reasonably 
feasible to explain specific plans and 
actions; 

(3) Makes efforts to accommodate 
State and local elected officials’ 
concerns with proposed Federal 
financial assistance and direct Federal 
development that are communicated 
through the State process; 

(4) Allows the States to simplify the 
consolidate existing Federally required 
State plan submissions; 

(5) Where State planning and 
budgeting systems are sufficient and 
where permitted by law, encourages the 
substitution of State plans for Federally 
required State plans; 

(6) Seeks the coordination of views of 
affected State and local elected officials 
in one State with those of another State 
when proposed Federal financial 
assistance or direct Federal 
development has an impact on interstate 
metropolitan urban centers or other 
interstate areas; and 

(7) Supports State and local 
governments by discouraging the 





reauthorization or creation of any 
planning organization which is 
Federally-funded, which has a limited 
purpose, and which is not adequately 
representative of, or accountable to, 
State or local elected officials. 


§ 4.5 What procedures apply to a State’s 
choice of programs under the Order? 

(a) Each State that adopts a process 
under the Order notifies the Director of 
the Agency's programs that the State 
chooses to cover under the Order. 

(b) The Director uses a State’s process 
under the Order as soon as feasible, 
depending on individual programs and 
projects, after the State notifies the 
Director of its program choices. 

(c) States may change their program 
choices under the Order at any time. 
The Director may establish deadlines by 
which States are required to inform the 
Director of changes in their program 
choices under the Order. 


§4.6 How does the Director give States an 


opportunity to comment on proposed 
Federal financial assistance and direct 


Federal development? 

(a) This section applies to all 
comments received from a State 
pursuant to an official process it has 
established under the Order, including 
comments where the State has 
delegated to local elected officials the 
review, coordination and 
communication with the Agency. 

(b) Except in unusual circumstances, 
the Director gives States at least 30 days 
to comment on any proposed Federal 
financial assistance or direct Federal 
development (see § 4.8 for comment 
periods pertaining to interstate 
situations). 

(c) Subject to paragraph (b) of this 
section, the Director may establish 
deadlines for: 

(1) Applicants to submit copies of 
their applications to the States; 

(2) States to complete their review of 
applications unde a financial assistance 
program and to submit their comments 
to the Agency; and 

(3) States to complete their review of 
proposed direct Federal development 
and to submit their comments to FEMA. 

(d) The Director responds as provided 
in the Order to all comments from a 
State that are provided through a State 
office or official that acts as a single 
point of contact under the Order 
between the State and all Federal 
agencies. 


§ 4.7 How does the Director make efforts 
to accommodate State and local concerns? 
(a) If a State provides comments to 
the Agency in accordance with § 4.6{d), 
the Director: 
(1) Accepts the State’s comments; 


(2) Reaches a mutually agreeable 
solution with the State; or 

(3) (i) Provides the State with a timely 
explanation of the basis for the 
Agency's decision. 

(ii) If requested by the Governor, the 
Director provides the explanation in 
writing. 

(iii) If the State has designated a State 
office or official as a single point of 
contact between the State and all 
Federal agencies the Director provides 
any explanation under paragraph (a)(3) 
of this section, to that office or official. 

(b) In any explanation under 
paragraph (a)(3) of this section, the 
Director informs the State that— 

(1) The Agency will not implement its 
decision for ten days after the State 
receives the explanation; or 

(2) The Director has reviewed the 
decision and determined that, because 
of unusual circumstances, the ten-day 
waiting period is not feasible. 


§ 4.8 What are the Director’s obligations in 
interstate situations? 

The Director is responsible for: 

(a) Identifying proposed Federal 
financial assistance and direct Federal 
development that have an impact on 
interstate areas; 

(b) Notifying the affected States, 
including States that have not adopted a 
process under the Order; and 

(c) Except in unusual circumstances, 
providing the affected States an 
opportunity of at least 45 days to 
comment. 


§4.9 How may a State simplify, 
consolidate, or substitute Federally 
required State Plans? 

(a) As used in this section: 

(1) “Simplify” means that a State may 
develop it own format, choose its own 
submission date, and select the planning 
period for a State plan. 

(2) “Consolidate” means that a State 
may meet statutory and regulatory 
requirements by combining two or more 
plans into one document and that the 
State can select the format, submission 
date, and planning period for the 
consolidated plan. 

(3) “Substitute” means that a State 
may use a plan or other document that it 
has developed for its own purposes to 
meet Federal requirements. 

(b) If not inconsistent with law, a 
State may decide to try to simplify, 
consolidate, or substitute Federally 
required State plans without prior 
approval by the Director. 

(c) The Director reviews each State 
plan that a State has simplified, 
consolidated, or substituted and accepts 
the plan only if its contents meet 
Federal requirements. 
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§4.10 May the Director waive any 
provision of these regulations? 

In an emergency, the Director may 
waive any provision of these 
regulations. 

2. The Director also proposes to 
remove the following regulations: 


PART 9—FLOODPLAIN MANAGEMENT 
AND PROTECTION OF WETLANDS— 
[AMENDED] 


§9.8 [Amended] 

2. Section 9.8(f)(2) is amended by 
removing the phrase “and OMB Circular 
A-95”. 

3. Section 9.8(c)(4)(i) is removed. 


§9.12 [Amended] 


4. Section 9.12(a) is amended by 
removing the first sentence. 


PART 59—GENERAL PROVISIONS 


§ 59.22 [Amended] 
5. Section 59.22(d) is removed. 


PART 60—CRITERIA FOR LAND 
MANAGEMENT AND USE 


§60.2 [Amended] 
6. Section 60.2(i) is removed. 


PART 76—STATE ASSISTANCE 
PROGRAM FOR THE NATIONAL 
FLOOD INSURANCE PROGRAM 


§ 76.4 [Amended] 
7. Section 76.4(c)(vii) is removed. 


PART 300—DISASTER 
PREPAREDNESS ASSISTANCE 


§ 300.5 [Amended] 


8. Section 300.5(i) is amended by 
striking from the introductory paragraph 
the words “The appropriate provisions 
of OMB Circular A-95 Revised, 
Evaluation, review and coordination of 
Federal and Federaliy-assisted programs 
(January 2, 1976);” 

9. Section 300.5(i)(1) is removed. 

10. Section 300.5(i)(3)(i) is amended by 
striking the words.“The State 
clearinghouse” 


PART 302—CIVIL DEFENSE—STATE 
AND LOCAL EMERGENCY 
MANAGEMENT ASSISTANCE 
PROGRAMS (CONTRIBUTIONS FOR 
PERSONNEL AND ADMINISTRATIVE 
EXPENSES) 


§ 302.5 [Amended] 


11. Section 302.5(b) is amended by 
striking in the introductory paragraph 
the following: “(including the 
requirement of a 45 day period for 
comment by the Governor).” 
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Dated: January 17, 1983. 
Louis O. Guiffrida, 


LisT OF PROGRAMS AND ACTIVITIES WHICH 
ARE SUBJECT TO FEMA REGULATION 44 


Director, Federal Emergency Management 


Agency. 


Attachments: 


List of Proposed Exclusions from Scope. 
List of Programs which are subject to 
FEMA Regulation 44 CFR Part 4. 


List OF PROPOSED EXCLUSIONS FROM SCOPE 


Program 


1. Federal Crime Inourance | 


Program. 83.101 


2. Federal Riot Reinsurance | 


Program. 83.102. 


3. Reimbursement for cost of 
firefighting on 
property. 83.007 
National Emergency Train- 
mg 


Student expense program | 


83.400. 


Architect-Engineer Pro- | 


gram 83.401 


Radiological Emergency 


Response Training. 63.402 


Student stipend program 


83.405. 
Courses or seminars con- 
ducted at National 
Academy or 
Management Institute 

5. Emergency Disaster As- 
sistance and Relief under 


sections 305 and 306 of | 
Disaster Retief Act; debris | 


removal under sec. 403; 
fire suppression grants 
under sec. 417; and finan- 
cial assistance under sec. 
419. 83.516. 

6. Disaster relief individual 
assistance; 


under sec. 408; legal serv- 
ices under sec. 412. of 


Disaster Relief Act. 83.516. | 
Flood insurance to individ- | 


uals under National Flood 
insurance Act. 83.100. 
Flood = insurance—flood- 
piain management aspects 
ot National Flood 
ance Program 


fication of special hazard 


areas, and flood elevation 


determinations. 83.100 


Fire | 
Emergency | 


temporary | 
housing under sec. 404; in- | 
dividual and family grants | 





Insur- | 
(including | 
community eligibility, identi- | 


Benefit paid directly to indi- 
vidual 

Payments are direct to indi- 
viduals. State involvement 
only for certain approvals. 


| This involves payment of a 
Federal | 


claim. 


| Monies paid directly to indi- 


viduals. Otherwise assist- 
ance is in form of training 
which is not considered fi- 
nancial assistance. 


These activities are all emer- 
gency activities taken 
during or immediately post 
disaster, and there is no 
time for this consultation 
process for major disasters 
or emergencies consulta- 
tion. 


These are excluded as all 
invoive direct payment to 
individuals. 


This is excluded as flood 
policies are issued directly 
to individuals. 

A non-governmental entity's 
consultation with State or 
local government officials 
or securing State or local 
government review, ap- 
proval, or certification as a 
condition of receiving a 
Federal or Federally au- 
thorized assistance. 


CFR Part 4 


“intergovernmental Review of Federal Emergency 
Programs” 


Management Agency 


1. Financial assistance under the Federal Civil 
Defense Act of 1950, as amended, 50 U.S.C. 
App. 2251 et seq., including without limitation: 

(a) Emergency Management Assistance. = 
(b) Nuclear Civil Protection............. 

(c) Emergency instruction for Public. 

(d) Shelter Surveys... . 

(e) State Radiological Defense Offices 

(f) Radiological Systems Maintenance... J 
(g) State and Local Maintenance and Serv. 


(k) Emergency Management Training 

2. The State assistance program under the Na- 
tional Flood Insurance Act of 1968 and the 
Flood Disaster Protection Act of 1973, 42 
U.S.C. 4001, et seq. 

3. Acquisition of flood damaged structures under 
sec. 1362 of the National Flood insurance Act 
of 1968, as amended, 42 U.S.C. 4103 

4. Grants or other financial assistance under the 
Earthquake Hazards Reduction Act, 42 U.S.C. 


5. Disaster preparedness grants or other financial 
assistance under sec. 201 of the Disaster Relief 
Act of 1974, as amended, 42 U.S.C. 5131 


6. Grants, loans, or other financial assistance 
under secs. 402 and 414 of the Disaster Relief 
Act of 1974, as amended, 42 U.S.C. 5172, 


7. Grants and other financial assistance (except for 
claims under sec. 11) under the Federal Fire 
Prevention and Control Act of 1974, 15 U.S.C. 


[FR Doc. 83-1749 Filed 1-21-83; 8:45 am] 
BILLING CODE 6718-01-M 








| 


Monday 
January 24, 1983 


Ste 


Dinust 


mC 


Bee 
—— 


Part XX 


l 


General Services 
Administration 


Intergovernmental Review of General 
Services Administration Programs and 
Activities 


) 


a 
Wn il 


Cl 


Pd 





Federal Register / Vol. 48, No. 16 / Monday, January 24, 1983 / Proposed Rules 








GENERAL SERVICES 
ADMINISTRATION 


41 CFR Part 101-6 


intergovernmental Review of General 
Services Administration Programs and 
Activities 


AGENCY: General Services 
Administration. 
ACTION: Notice of proposed rulemaking. 


SUMMARY: This proposed rule would 
implement Executive Order 12372, 
“Intergovernmental Review of Federal 
Programs.” It applies to Federal 
financial assistance and direct Federal 
development programs and activities of 
the General Services Administration 
(GSA). Executive Order 12372, and these 
proposed regulations, are intended to 
replace the intergovernmental 
consultation system developed under 
Office of Management and Budget 
(OMB) Circular A-95. They provide for a 
new, more effeciive, intergovernmental 
consultation system. Under the Order, 
State and local elected officials, not the 
Federal Government, will determine 
what Federal programs and activities to 
review and the procedures by which the 
review will take place. 

DAE: Comments must be received by 
March 10, 1983. 

ADDRESS: Interested persons should 
submit comments to General Services 
Administration (DX), Washington, DC 
20405. Comments will be available for 
inspection in Room 5241 of the General 
Services Building, 18th and F Streets, 
NW., Washington, DC, from 9:00 a.m. to 
4:00 p.m., Monday through Friday. 

FOR FURTHER INFORMATION CONTACT: 
Robert L. MacKinnon, Director, Special 
Projects Staff (DX) (202-535-7215). 
SUPPLEMENTARY INFORMATION: 


Background 


For many years, consultation between 
State and local officials and Federal 
agencies concerning Federal programs 
and activities has taken place through 
an elaborate regulatory and 
organizational framework created under 
OMB Circular A-95. The A-95 system 
required State and local governments to 
follow prescribed review procedures 
and to review specified Federal 
programs, regardless of the 
circumstances affecting particular State 
and local governments. The system also 
required review of Federal programs by 
State and local agencies without regard 
to the priorities of their elected 
leadership. The A-95 process became 
highly bureaucratic, burdensome, and 
costly. States and localities had to 
process too much paperwork, and, as a 


result, the impact of substantive 
comments was sometimes lost. A 
network of State and area 
clearinghouses was created to manage 
this paperwork. State and local elected 
officials found it difficult to exert 
significant influence on Federal 
decisions through this system, and 
Federal agencies found the system a 
cumbersome method of obtaining 
information about, and responding 
appropriately to, State and local 
concerns. 

On January 14, 1982, President Reagan 
signed Executive Order 12372, 
“Intergovernmental Review of Federal 
Programs.” The Executive Order is 
reproduced as Attachment A to the 
OMB Notice published in today’s 
Federal Register. The Order directs the 
revocation of Circular A-95, and 
provides fora new, more effective, 
intergovernmental consultation system 
that is consistent with the President's 
policies concerning Federalism and 
regulatory relief. Under the Order, 
States and localities will take the 
initiative for establishing review 
procedures and priorities. State and 
local elected officials, not the Federal 
Government, will determine, within the 
scope of the Order, which Federal 
programs and activities to review and 
the procedures by which the review will 
take place. When State and local 
elected officials bring their concerns to a 
Federal agency’s attention through this 
process, the agency wil! have to make 
efforts to accommodate the concerns, 
and, if it does not accommodate them, 
explain why not. This “accommodate or 
explain” provision gives greater weight 
to State and local views than Circular 
A-95 did. In addition, States will have 
the opportunity, to the extent permitted 
by law, to simplify, consolidate, or 
substitute Federally required State 
plans. 

Across the whole range of Federal 
programs and activities, the federally 
required procedures for consultation 
under Circular A-95 created a 
substantial regulatory burden. The 
Executive Order’s system of 
consultation will significantly reduce 
that burden, as well as opening 
opportunities for States to reduce 
administrative burdens in Federal 
programs requiring State plans. In 
contrast to the A-95 system, which 
relied heavily on clearinghouses, 
planning organizations, and other bodies 
which are not elected by the 
jurisdictions they serve, the Order, 
consistent with the President's 
Federalism policy, emphasizes the role 
of elected State and local officials. 


OMB Guidance to States 


In order to assist States as they begin 
their work in implementing the Order, 
OMB wrote on or before today to each 
State concerning the establishment of an 
official State process. This letter will be 
reproduced in the Federal Register in the 
next few days. This letter explains the 
role of the “single point of contact.” A 
“single point of contact” is the one office 
or official in a State that transmits the 
result of the State review and 
coordination with recommendations that 
differ from the Federal proposal to GSA 
and other Federal agencies and to which 
GSA directs official communications 
(e.g., explanations of 
nonaccommodation) to the State under 
the Order. A State may have a few or as 
many entities as it chooses to perform 
review and coordination and to conduct 
discussions with GSA. However, there 
should be only one point of contact to 
officially transmit recommendations for 
change to all Federal agencies under the 
Order. It is up to the State whether the 
single point of contact plays a 
substantive role with respect to the 
State’s views, or simply acts as a focal 
point for official communications. 

It is also worth emphasizing that 
States are not required to adopt an 
official State process at all. However, 
after final rules implementing the Order 
become effective (they will be published 
on or about April 30, 1983), the existing 
Federal A-95 consultation regulations 
will no longer be in effect. Other 
existing statutory consultation 
requirements are not affected by this 
proposed rule. An inventory of these 
existing requirements will be available. 

This agency and other Federal 
agencies have the basic responsibility of 
ensuring that their programs and 
activities are carried out in conformity 
with the Order’s provisions. OMB will 
have general Government-wide 
oversight responsibility for the 
implementation of the Order, but will 
not attempt to execise any day-to-day, 
operational control of agency actions. 
Nor will OMB act as a forum for 
“appeals” of agency actions by non- 
Federal parties. 


Development of Proposed Regulations 


If the objectives of the Executive 
Order are to be met, Federal agencies 
must ensure that they deal with State 
and local elected officials in a consistent 
and understandable way. To this end, 
the Federal agencies affected by the 
Order have worked together to make 
common policy decisions and, to the 
extent feasible, to draft common 
regulatory language. The agencies 
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involved chose an approach that 
minimizes the imposition of regulatory 
requirements on non-Federal parties. 
For the most part, these proposed 
regulations will spell out GSA’s 
obligations and procedures in response 
to the views expressed by State and 
local elected officials. A paper 
discussing the policy decisions made by 
the agencies and OMB was made 
available to the public on December 23, 
1982, 47 FR 57369. Following the close of 
the comment period, the agencies will 
again work together with the aim of 
promulgating final rules that are 
substantially consistent with one 
another. It is the Federal Government's 
intention that there will be no further 
rulemaking with respect to this 
Executive Order. 

The Executive Order mandates the 
implementation of final regulations by 
April 30, 1983. It will not be possible to 
have an adequate comment period and 
meet this deadline if the normal 30-day 
delay between the publication date of a 
final rule and its effective date is 
observed. Consequently, GSA proposes 
to make the final rule effective 
immediately upon its publication on 
April 30. 

As a matter of style, the proposed 
rules use the present tense when 
decribing the GAS’s obligations. For 
example, when the proposed regulation 
says that the Administrator “provides 
the State with a timely explanation,” the 
regulation requires the Administrator to 
do so. 


Removal of Regulations Implementing 
OMB Circular A-95 


In connection with this proposed 
rulemaking, GSA is proposing to remove 
its existing regulations implementing 
former OMB Circular A-95. Executive 
Order 12372 directed OMB to revoke the 
Circular itself, and the OMB directive 
revoking the Circular told Federal 
agencies to leave their A-95 regulations 
in place only until new regulations 
implementing the Order were 
promulgated on April 30, 1983. In order 
to carry out this directive, GSA is listing 
in this document those regulatory 
provisions implementing Circular A-95 
that it proposes to remove. Final rules 
carrying out the removal will be 
published on or about April 30, 1983, in 
conjunction with GSA’s final rule 
implementing Executive Order 12372. 


Executive Order 12291, Regulatory 
Flexibility Act, and Paperwork 
Reduction Act 


GSA has determined that this is not a 
major rule under Executive Order 12291. 
The proposed rule would simplify 
consultation with GSA and allow State 


and local governments to establish cost- 
effective consultation procedures. For 
this reason, GSA believes that any 
economic impact the regulation has will 
be positive. It is unlikely that its 
economic impact will be significant, in 
any case. Consequently, GSA certifies, 
under the Regulatory Flexibility Act, 
that this rule would not have a 
substantial economic impact on a 
significant number of small entities. This 
proposed rule is not subject to section 
3504(h) of the Paperwork Reduction Act, 


since it would not require the-collection © 


or retention of information. 
Section-by-Section Analysis 


Section 101-6.2101 What is the 
purpose of these regulations? 


This section briefly states the purpose 
of the regulations, which is to implement 
Executive Order 12372 and foster an 
improved system of intergovernmental 
consultation. Paragraph (c) states the 
important point that the Order, and 
these regulations, are intended only to 
improve GSA’s internal managment of 
its consultation with State and local 
governments. Neither the Order nor 
these regulations are intended to create 
any right of judical review of GSA’s 
action. For example, it is not intended 
that a State or local government would 
have the right to sue GSA because GSA 
failed to explain a nonaccommodation 
of a State recommendation. 


Section 101-6.2102 What definitions 
apply to these regulations? 


This section defines several terms 
used frequently in the proposed rule. 
“GSA” means the General Services 
Administration. “Order” means 
Executive Order 12372. “Administrator” 
means the Administrator of General 
Services or an official or employee of 
GSA acting under a delegation of 
authority from the Administrator. This 
does not mean that there must be a new, 
specific, formal delegation pertaining to 
Executive Order 12372. Any official who 
has existing authority to act concerning 
a program or activity under a delegation 
could act under the Order concerning 
that program or actrivity. “State” means 
any of the 50 States, the District of 
Columbia, the Commonwealth of Puerto 
Rico, the Commonwealth of the 
Northern Mariana Islands, the U.S. 
Virgin Islands, Guam, American Samoa, 
or the Trust Territory of the Pacific 
Islands. The definition of “State” means 
that the District of Columbia, Puerto 
Rico, and the other jurisdictions 
mentioned may. create an offical 
consultation process and consult with 
Federal agencies on the same basis as 
each of the 50 States. 
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In addition to these definitions, three 
other terms—simplify, consolidate, and 
substitute—are defined in § 101-6.2109, 
State Plans. Several other terms 
appearing in the Order are not defined 
in this section, but are used in the 
regulation in a way that makes their 
operational meaning clear (e.g., 
“accommodate” is explained in § 101- 
6.2107). 


Section 101-6.2103 What programs and 
activities of GSA are subject to these 
regulations? 


The intent of the Order is that State 
and local elected officials should have 
the opportunity to consult with Federal 
agencies under the Order concerning as 
many Federal programs and activities as 
they wish. This section provides that 
GSA will publish a Federal Register 
notice, in conjunction with the 
publication of its final Executive Order 
12372 rule, listing the programs and 
activities that are subject to the Order. 
Updated lists will be published when 
necessary in order to let States know 
which of GSA’s programs and activities 
they may choose to cover. 

The attachment to this preamble 
contains a list of those programs and 
activities that GSA proposes to exclude 
from coverage under the Order. The 
reason for each proposed exclusion is 
also listed. GSA seeks comments on the 
proposed exclusions. After promulgation 
of the final rules, if GSA wants to 
exclude new or additional programs or 
activities from coverage under the 
Order, it will publish a Federal Register 
notice requesting comment on the 
proposed exclusions. 

At this time, States should assume 
that all GSA’s other Federal financial 
assistance and direct Federal 
development programs will be subject to 
the Order. Of course, activities and 
programs that clearly are neither 
Federal financial assistance nor direct 
Federal development (e.g., procurement 
by GSA) are not subject to the Order. 
Also, the Order and these regulations do 
not apply to proposed regulations, 
legislation, budget formulation, or 
classified programs or activities where 
formal consultation would endanger 
national security. 

Even if a program or activity is 
excluded from the consultation system 
established by the Order, State and 
local officials would still have an 
opportunity to have their views 
considered by GSA. Indeed, statutory 
requirements for consultation, such as 
section 401(b) of the Intergovernmental 
Cooperation Act of 1968 (42 U.S.C. 
4231(b)), require Federal agencies to 
consider the views of State and local 
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governments. Many of GSA’s program 
statutes have their own consultation 
requirements, and GSA will, of course, 
comply with all existing or future 
statutory requirements of this kind. 
However, GSA is not obligated to follow 
the provisions of the Order and these 
regulations with respect to excluded 
programs and activities. If at any time a 
state believes that any official of GSA 
has not made appropriate use of the 
official State process, the State is 
invited to raise its concerns directly 
with the Administrator. 


Section 101-6.2104 What are the 
Administrator's general responsibilities 
under the Order? 


This section incorporates the most 
important portions of Executive Order 
12372 into GSA’s regulation, 
emphasizing GSA’s obligations under 
the Order. The mechanisms by which 
GSA will carryout many of these general 
obligations are developed further in 
other sections of the rule. For example, 
paragraph (b)(4) of this section is further 
elaborated in § 101-6.2109, concerning 
State plans. 

Paragraph (b)(2) means GSA is 
obligated to make efforts to assure that 
States learn of proposed actions or 
decisions of GSA in sufficient time to be 
able to exert meaningful influence on 
GSA’s course of action. For example, 
GSA would make sure that the State 
learned of assistance applications, 
proposed Federal development project 
decisions, and so forth, in time to make 
a meaningful response. 


Section 101-6.2105 What procedures 
apply to a State’s choice of programs 
under the Order? 


States may choose to consult with 
GSA under the Order concerning any of 
GSA’s programs and activities listed as 
subject to the Order in GSA’s Federal 
Register notices published on or about 
April 30, 1983 and subsequently. 
However, these regulations do not 
require states to consult with GSA 
concerning any particular program or 
activity. This is an important distinction 
between the Order's consultation policy 
and the system established under 
Circular A-95, which gave States no 
discretion concerning program selection. 
Under the Order, each Statef may 
choose whether to use the consultation 
system with respect to any particular 
program or activity. This gives States 
increased flexibility to determine how 
best to allocate their resources. For 
example, many programs have existing 
statutory consultation systems. If a State 
decides that an existing consultation 
system is adequate, the State might 
choose not to cover the program under 


its E.O. 123¥2 process, thereby avoiding 


duplication and saving resources for use . 


on other programs. A State also might 
want to decline to cover a program 
which has only minor effects on the 
State and its people. 

GSA emphasizes that the choice of 
whether to cover a particular program or 
activity listed in the GSA’s Federal 
Register notice is entirely up to each 
State. While GSA will be happy to 
discuss with States the most effective 
ways of carrying out consultation 
concerning its programs and activities, 
the GSA will not attempt to constrain 
the State’s discretion with respect to 
program selection. 

Paragraph (a) of this section sets out a 
purely administrative requirement 
pertaining to program selection. The 
State must notify the Administrator of 
the programs and activities it chooses to 
cover. When it first establishes its 
official process, the State can meet this 
requirement by sending to OMB, along 
with other information required to 
establish the process, a list of the 
Federal programs and activities it 
wishes to cover. OMB will inform each 
Federal agency of the programs and 
activities of each that the State has 
chosen to cover. Subsequently, the State 
should send all program coverage 
information (additions, deletions, other 
changes) directly to GSA. This 
information will enable the GSA's 
personnel who work on a particular 
program or activity to know which 
States they must consult with under the 
provisions of the Order. 

Paragraph (b) provides that, once a 
State has established a process and 
made its program selections known to 
GSA, GSA will use the State’s process 
concerning the programs and activities 
selected by the State as soon as 
feasible. While GSA will make every 
effort ot use the State’s process, there 
may be situations, on individual 
programs or projects, where GSA-may 
not be able to do so for a time. GSA will 
make determinations concerning when 
to begin using the State's official process 
on a case-by-case basis and will let the 
States know when it will start to use the 
State process. 

Paragraph (c) provides that the GSA 
may establish deadlines for changes by 
States in the program selection choices. 
A State may add or delete a program or 
activity from those it wishes to cover 
under the Order at any time. However, 
in order for meaningful consultation to 
occur under the Order, GSA may need a 
certain amount of “lead time” before it 
can adapt its procedures to the changed 
circumstances. For this reason, GSA 
may find it necessary to establish 
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deadlines for program selection changes. 
These deadlines would simply be 
notifications to the States that, for 
example, if they wished to have 
consultation under the Order begin with 
respect to a particular program on a 
given date, they wuld have to inform 
GSA of their program selection change a 
certain time (e.g., 30 days, 45 days) prior 
to that date. 


Section 101-6.2106 How does the 
Administrator give States an 
opportunity to comment on proposed 
Federal financial assistance and direct 
Federal development? 


Paragraph (a) points out that the 
Order would apply not only to 
comments prepared pursuant to the 
official State process but also to 
comments formulated by local elected 
officials to whom the State's 
consultation role has been delegated in 
specific instances. Section 3(a) of the 
Order permits States to delegate, to 
local elected officials in specific 
instances, the review, coordination, and 
communication with Federal agencies 
that normally take place under the State 
process. This means that States may 
choose not only which programs and 
activities to cover but also who within 
the State has the opportunity to carry 
out the consultation. States have 
complete discretion concerning 
delegation of their consultation role. 

For example, a State could delegate to 
a single mayor the State's consultation 
role with respect to a project occurring 
in his or her city. The State could 
delegate all consultation under a 
particular program to officials of the 
local governments whose jurisdictions 
are affected by projects under the 
program. The State could delegate its 
consultation role for a particular 
program to local elected officials in 
cities above 250,000 population but not 
to local officials in smaller jurisdictions, 
or vice versa. In any case of delegation, 
the local official to whom the State's 
consultation role is delegated stands in 
the shoes of the official State process 
with respect to GSA. For example, 
efforts by the GSA to reach a negotiated 
solution with the local official will be 
pursued directly with the official, not 
with the State itself. 

The local official to whom the State's 
consultation role had been delegated 
would not send his or her comment 
directly to the Agency. Rather, the 
official would send the comment to GSA 
through the State single point of contact. 
GSA would work with the local official 
in attempting to reach an 
accommodation, but, if efforts at 
accommodation were unsuccessful, GSA 
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would explain the nonaccommodation 
to the single point of contact. Routing 
the delegated comment through the 
State single point of contact would alert 
GSA to the fact the local official's 
comments should be dealt with under 
the provisions of the Order and make 
unnecessary a separate communication 
from the State to GSA informing GSA 
that the comment was an official 
comment of the State. 

It is difficult to specify, in advance, 
the precise time frames that will 
implement the order’s notification 
requirement for GSA's widely varied 
programs and activities. However, 
paragraph (b) states that, as a general 
rule, States choosing to cover a 
particular program or activity will have 
at least 30 days (45 days in the case of 
interstate situations) to comment on 
proposed Federal financial assistance or 
direct federal development before GSA 
commits itself to a given course of 
action. GSA, on a case-by-case basis, 
may allow a shorter period for comment 
if unusual circumstances make the 
shorter period necessary. Among the 
kinds of unusual circimstances that 
might necessitate a shorter comment 
period are an emergency, the necessity 
to make a grant or cooperative 
agreement decision before the end of a 
fiscal year, or a statutory deadline. 

In order to meet the Order's objective 
of ensuring States a meaningful 
opportunity to influence decisions by 
GSA, GSA may need to establish 
deadlines or time frames in 
nonregulatory program specific 
announcements for comment on 
particular actions or types of actions. 
Consequently, as provided in paragraph 
(c), GSA may define, for its varying 
programs and activities, the length of 
comment periods and the starting points 
from which comment periods would 
begin to run. States and localities would 
still have at least 30 days to comment 
(45 days in interstate situations), except 
under unusual circumstances. For 
example, time frames may differ among 
different types of programs (e.g., one- 
year grants, multiyear grants, direct 
development projects, permits), for 
different stages of the same program 
(e.g., first application, renewal), or at 
different times (e.g., end of fiscal year, 
deadline for quarterly apportionment). 

In some of GSA’s programs, a basic 
decision to go forward with a project 
may be the key decision that determines 
a subsequent course of action by GSA. 
Once the initial decision is made, GSA 
has little discretion with respect to the 
subsequent decisions. GSA could inform 
States of the key decision points on 
which their comments are essential if 


the States are to have a meaningful role 
in influencing GSA’s decision. 

In most financial assistance programs, 
a State, local, or private agency applies 
to GSA for a grant or cooperative 
agreement or otherwise seeks GSA 
approval for financial assistance to be 
provided. In order to receive notification 
of applications for financial assistance 
from GSA, the State should work with 
applicant organizations to ensure that 
applications are provided to the State in 
a timely manner. If it becomes 
necessary, GSA may establish 
requirements in nonregulatory program 
specific announcements for applicants 
to submit copies of their application to 
the State. 

In order to ensure timely completion 
of Federal decisionmaking, the GSA 
may require States to complete their 
reviews of applications and to submit 
their comments to the Administrator by 
a particular date. The intent of this 
provision is to prevent undue delays in 
Federal decisions affecting the State. A 
similar provision, in paragraph (c)(3), 
permits the Administrator to establish 
deadlines in nonregulatory program 
specific announcements for State review 
of GSA'’s direct development activities. 

Paragraph (d) makes an important 
point with respect to the way that 
communications between States and 
GSA would work. Under the Order, a 
State may organize the mechanics of its 
consultation process any way it 
chooses. However, in order to ensure 
that communications between GSA and 
the official State process flow 
efficiently, GSA strongly encourages 
States to establish a “single point of 
contact” for State communications with 
Federal agencies. Channeling 
communications from the States to 
Federal agencies and from agencies 
back to the States through a single point 
has obvious benefits from the point of 
view of administrative simplicity. In 
addition, it will enable GSA to know 
which communications to treat as 
official under the provisions of the 
Order. GSA needs a means of 
separating the letters from State and 
local elected officials to which it will 
respond through normal correspondence 
channels from those letters to which it 
must respond under the provisions of 
the Order. States’ use of a single point of 
contact will permit GSA to make this 
necessary administrative distinction. 

In the absence of a State process, or 
with respect to a program that a State 
has not selected for coverage, GSA will 
work with the State, consistent with 
existing legal requirements. The 
provisions of the Order and these 
regulations will not apply, however. 
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The proposed regulation would not 
impose any constraints on the content of 
comments that States send to GSA. 
However, GSA would strongly 
encourage commenters under the Order 
to follow three policies which are 
important for the efficient operation of 
the Order's consultation system. 

First, comments should address 
statutes, regulations, and other 
requirements governing a specific 
program or decision. Often, GSA is 
required to make a decision based on 
certain statutorily established factors. In 
other cases, GSA, through regulation or 
guidance, has established 
decisionmaking criteria for various 
actions. It is unlikely that GSA would be 
able to accommodate concerns that do 
not address these requirements and 
standards, or which are not relevant to 
the decisionmaking process. In order to 
have meaningful influence on GSA’s 
decisions, comments must be relevant to 
the factors on which GSA bases its 
decisions. For example, if an Agency’s 
standards call for a decision to be made 
at a certain stage only on the technical 
merits of financial assistance proposals, 
before consideration is given to costs, 
the Agency could not accommodate a 
state comment addressing costs during 
the technical review. 

Second, States can assist GSA's 
implementation of the Order by clearly 
specifying the magnitude of the State’s 
concerns. Often, it may be difficult for 
GSA to tell whether a State is firmly 
recommending a given course of action, 
has a mild preference for or reservation 
about the action, or is simply seeking 
clarification of GSA’s position. For 
example, if a State wants GSA to 
recognize the State’s priorities, accept 
only a modified financial assistance 
application, or deny a financial 
assistance application, it would be very 
helpful if the State identified its position 
as clearly as possible. The Order directs 
Federal agencies to make efforts to 
accommodate State concerns. GSA's 
ability to do so successfully is 
dependent, to a significant degree, on 
the clear articulation of concerns by the 
States. 

Third, GSA may not be in a good 
position to accommodate State and local 
concerns unless the State speaks with 
one voice in its comments. GSA 
recognizes that different State and local 
officials and agencies may not always 
agree among themselves concerning the 
course of action GSA should follow. The 
single point of contact should reconcile 
conflicting views before transmission to 
avoid GSA’s having to seek clarification 
concerning which set of views the state 
wants GSA to accommodate. The 





process will work much better if GSA 
receives a single set of comments. 


Section 101-6.2107 How does the 
Administrator make efforts to 
accommodate State and local concerns? 


Paragraph (a) provides that when a 
State comments to GSA under the 
Order, GSA has three choices. GSA can 
accept the State’s comments (i.e., do as 
the State recommends). Second, it can 
reach a mutually agreeable solution with 
the State. This solution can differ from 
the original State position on the matter. 
Third, if GSA cannot accept the State’s 
comments or reach a mutually agreeable 
solution, GSA is obligated to give the 
State a timely, simple explanation of 
GSA’'s reasons for not doing so. While 
GSA is not required to accept the State’s 
comments or to begin discussions 
towards another solution, GSA does 
have an obligation to provide a simple 
explanation of its decision. 

Normally, the explanation could take 
any form which adequately 
communicates GSA’s reasons for its 
decision to the State. A telephone call, a 
meeting, or a letter would perform this 
function. GSA has the discretion to 
choose the most appropriate mode of 
communicating the explanation in each 
case. The explanation is made by a 
designee of the Administrator. 

There is one exception to GSA's 
discretion to choose the mode of 
communicating the explanation. As 
paragraph (a)(3)(ii) provides, the 
Governor of the State may request, in 
advance of the time the explanation is 
made or after it is communicated to the 
single point of contact, that an 
explanation of nonaccommodation be 
made in writing. When it receives such a 
request from a Governor, GSA's 
explanation will be in a letter. 

Paragraph (a)(3)(iii) spells out the role 
of the single point of contact in receiving 
explanations from GSA. GSA will direct 
all such explanations to the single point 
of contact in each State that has one. 
This is true even where accommodation 
discussions have occurred between 
GSA and another party in the State. 

Paragraph (b) concerns safeguards to 
ensure that the interests of States are 
protected in nonaccommodation 
situations. Paragraph (b)(1) provides 
that a nonaccommodation explanation 
will state that GSA will not implement 
its decision until ten days after the 
single point of contact receives the 
explanation except as provided in 
paragraph (b)(2). This waiting period is 
intended to permit States to respond to 
GSA in cases of nonaccommodation 
before GSA has awarded a grant or 
cooperative agreement, begun 
construction of a facility, or otherwise 


irrevocably carried out the decision. In a 
case in which GSA has provided a 
verbal explanation of a decision to the 
single point of contact, and the 
Governor subsequently has requested a 
written explanation, the ten day period 
will start to run from the date of the 
original explanation to the single point 
of contact. 

Paragraph (b)(2) recognized that there 
will be some situations in which GSA 
cannot observe the ten-day waiting 
period. These unusual circumstances 
could include, for example, a statutory 
deadline, emergency, or end of a fiscal 
year situation that may make it 
infeasible for GSA to wait ten days 
before implementing its decision. In a 
situation where GSA cannot observe the 
waiting period, the Administrator or a 
designee of the Administrator at a 
higher level than the official responsible 
for making the original decision will 
review the decision before the 
nonaccommodation explanation is made 
and before GSA implements the 
decision. The nonaccommodation 
explanation will include GSA’s reasons 
for determining that the ten-day waiting 
period is not feasible. 


Section 101-6.2108 What are the 
Administrator's obligations in interstate 
situations? 


In some cases, action taken by GSA in 
Federal financial assistance and direct 
Federal development programs may 
have an impact on interstate areas. In 
these situations, the GSA has certain 
additional obligations. First, GSA must 
identify its direct Federal development 
or Federal financial assistance actions 
or decisions that have an impact on 
interstate areas. Having done so, GSA 
must, as provided in paragraph (b), 
notify the potentially affected States, 
whether or not they have established an 
official state process under the Order. 
Except in unusual circumstances (e.g., 
emergencies, financial assistance 
awards at the end of the fiscal year), 
GSA must provide the affected States an 
opportunity for comment of at least 45 
days before GSA commits itself to a 
course of action. The increase in the 
minimum comment period from 30 to 45 
days in interstate situations allows 
extra time for States to coordinate 
among themselves before providing 
views to GSA. 

GSA, obviously, cannot require States 
to coordinate with each other on 
proposed Federal assistance or direct 
development having an impact on an 
interstate area. However, GSA strongly 
encourages each affected State to share 
its comments with and obtain the views 
of other affected States, using the other 
State’s single point of contact, if there is 
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one, or an appropriate State official if 
there is not a single point of contact. 
GSA encourages States to reconcile 
differences where they exist, so that the 
States can present GSA with a unified 
position. If the affected States provide 
GSA with conflicting recommendations, 
the GSA will, with respect to States that 
have established a process under the 
Order, accommodate recommendations 
to the extent possible and explain its 
nonaccommodations of other points of 
view as provided in § 101-6.2107. 


Section 101-6.2109 How may a State 
simplify, consolidate, or substitute 
Federally required state plans? 


This section carries out section 2(d) of 
the Order, which directs Federal 
agencies to “allow” States to 
consolidate or simplify plans and to 
“encourage” States to substitute their 
own plans for Federally required State 
plans. 

Paragraph (a) defines three terms used 
in this section. for a State to “simplify” a 
plan means that a State may develop its 
own format, choose its own submission 
date, and select the planning period 
covered by the plan. “Consolidate” 
means that the State may meet statutory 
and regulatory requirements by 
combining two or more plans into one 
document. The State may also select the 
format, submission date, and planning 
period for a consolidated plan. 
“Substitute” means that a State may use 
a plan or other document that is 
developed for its own purposes to meet 
Federal! requirements in place of a plan 
mandated by GSA. State plans required 
by GSA that are eligible for modification 
(i.e., simplification, consolidation, or 
substitution) under the Order will be 
listed by GSA in an accompanying 
Federal Register notice. GSA is willing 
to consider other State plans for 
eligibility for modification under this 
section. 

For purposes of State plan 
modifications, it is necessary to draw a 
distinction between the State’s decision 
concerning which plans it wants to try 
to modify and GSA’s decision 
concerning whether to accept modified 
plans. Paragraph (b) deals with the first 
of these issues. A State may‘decide to 
try to simplify, consolidate, or substitute 
State plans without prior approval by 
GSA. The State's discretion in this 
respect is complete. 

Paragraph (c) points out that the GSA 
may review the content of State 
proposals to simplify, consolidate, or 
substitute State plans to ensure that 
they meet all applicable Federal 
requirements. Under this provision, GSA 
could disapprove the content of a 
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modified plan on the basis, for example, 
of legal insufficiency or the failure of the 
modified plan to meet federally 
mandated substantive standards. If GSA 
disapproves a State plan, the State may 
have recourse to any existing appeal 
process of GSA applicable to the 
program in question. However, GSA 
does not propose any new special 
appeal process for situations in which 
GSA does not accept a modified plan. 

This paragraph is not intended to give 
GSA any new authority it does not 
already have to review or disapprove 
State plans. For example, if a statute 
limits the grounds on which GSA may 
disapprove a State plan submission, this 
paragraph is not intended to expand 
those limits. The paragraph does 
emphasize, however, that these 
regulations do not impair GSA’s existing 
authority to review and, if necessary, 
disapprove State plans. This section 
also does not affect any existing 
statutory or regulatory requirements 
concerning submission dates, planning 
periods, or formats of State plans. GSA 
will review and make appropriate 
modifications in regulatory requirements 
without a statutory basis to allow more 
State flexibility. 

GSA's ability to review State plans is 
important not only for GSA’s ability to 
administer its programs effectively but 
also to prevent States from 
inadvertently causing delays in GSA 
funding decisions. In many financial 
assistance programs, required program 
standards must be met through a State 
plan before Federal funds are awarded. 
GSA may not be in a position to award 
funds io recipients if a plan does not 
meet legal requirements or substantive 
Federal program standards. 

GSA encourages States which wish to 
simplify, consolidate, or substitute State 
plans to inform GSA well in advance of 
their intentions. Early discussions 
between State officials and the GSA 
regarding proposed modifications of 
plans will help to avoid later problems, 
including unexpected delays or 
disapprovals of modifications. GSA is 
very willing to work closely with State 
officials on plan modifications and, 
where feasible, will provide technical 
assistance or advice in plan 
modifications efforts. 


Section 101-6.2110 May the 
Administrator waive any provision of 
these regulations? 


This section allows the Administrator 
to waive any provision in these 
regulations in an emergency. GSA 
expects to use this provision sparingly, 
since GSA's policy is to carry out the 
Order as fully as it can. 


List of Subjects in 41 CFR Part 101-6 


Civil rights, Government property 
management, Grant programs, 
Intergovernmental relations, Surplus 
Government property, Relocation 
assistance, Real property acquisition. 

Dated: January 17, 1983. 

Ray Kline, 
Acting Administrator of General Services. 


Attachment—List of Proposed 
Exclusions from Scope: None 


PART 101-6—MISCELLANEOUS 
REGULATIONS 


1. For the reasons set out in the 
preamble, the General Services 
Administration proposes to amend Title 
41, Code of Federal Regulations, by 
adding a new Subpart 101-6.21, to read 
as follows: 


Subpart 101-6.21—intergovernmental 
Review of General Services Administration 
Programs and Activities 


Sec. 

101-6.2101 What is the purpose of these 
regulations? 

101-6.2102 What definitions apply to these 
regulations? 

101-6.2103 What programs and activities of 
the GSA are subject to these regulations? 

101-6.2104 What are the Administrator's 
general responsibilities under the Order? 

101-6.2105 What procedures apply to a 
State’s choice of programs under the 
Order? 

101-6.2106 How does the Administrator give 
States an opportunity to comment on 
proposed Federal financial assistance 
and direct Federal development? 

101-6.2107 How does the Administrator 
make efforts to accommodate State and 
local concerns? 

101-6.2108 What are the Administrator's 
obligations in interstate situations? 

101-6.2109 How may a Staie simplify, 
consolidate, or substitute Federally 
required State plans? 

101-6.2110 May the Administrator waive 
any provision of these regulations? 

Authority: Executive Order 12372 (July 14, 

1982); 47 FR 30959; section 401(a) of 

Intergovernmental Cooperation Act of 1968 

(42 U.S.C. 4231(a)). 


§ 101-6.2101 What is the purpose of these 
regulations? 


(a) The regulations in this part 
implement Executive Order 12372, 
issued July 14, 1982, and titled 
“Intergovernmental Review of Federal 
Programs.” 

(b) Executive Order 12372 is intended 
to foster an intergovernmental 
partnership and a strengthened 
Federalism by relying on State and local 
processes for state and local 
government coordination and review of 
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proposed Federal financial assistance 
and direct Federal development. 

(c) The Order and these regulations 
are intended only to improve the 
internal management of GSA. Neither 
the Order nor these regulations are 
intended to create any right or benefit 
enforceable at law by a party against 
GSA or its officers. 


§ 101-6.2102 What definitions apply to 
these regulations? 

“GSA” means the U.S. General 
Services Administration. 

“Order” means Executive Order 
12372, issued July 14, 1982, and titled 
“Intergovernmental Review of Federal 
Programs.” 

“Administrator” means the 
Administrator of General Services or an 
official or employee of GSA acting for 
the Administrator under a delegation of 
authority. 

“State” means any of the 50 states, the 
District of Columbia, the 
Commonwealth of Puerto Rico, the 
Commonwealth of the Northern Mariana 
Islands, Guam, American Samoa, the 
U.S. Virgin Islands, or the Trust 
Territory of the Pacific Islands. 


§ 101 6.2103 What programs and 
activities of GSA are subject to these 
regulations? 

The Administrator publishes in the 
Federal Register a list of the GSA's 
programs and activities that are subject 
to the Order and these regulations. 


§ 101-6.2104 What are the Administrator's 
general responsibilities under the Order? 

(a) The Administrator provides 
opportunities for consultation by elected 
officials of those State and local 
governments that would provide the 
non-Federal funds for, or that woud be 
directly affected by, proposed Federal 
financial assistance from, or direct 
Federal development by, GSA. 

(b) If a State adopts a process under 
the Order to review and coordinate 
proposed Federal financial assistance 
and direct Federal development, the 
Administrator, to the extent permitted 
by law: 

(1) Uses the State process to 
determine official views of State and 
local elected officials; 

(2) Communicates with State and 
local elected officials as early ina 
program planning cycle as is reasonably 
feasible to explain specific plans and 
actions; 

(3) Makes efforts to accommodate 
State and local elected officials’ 
concerns with proposed Federal 
financial assistance and direct Federal 
development that are communicated 
through the State process; 





(4) Allows the States to simplify and 
consolidate existing Federaliy required 
State plan submissions; 

(5) Where State planning and 
budgeting systems are sufficient and 
where permitted by law, encourages the . 
substitution of State plans for Federally 
required State plans; 

(6) Seeks the coordination of views of 
affected State and local elected officials 
in one State with those of another State 
when proposed Federal financial 
assistance or direct Federal 
development has an impact on interstate 
metropolitan urban centers or other 
interstate areas; and 

(7) Supports State and local 
governments by discouraging the 
reauthorization or creation of any 
planning organization which is 
federally-funded, which has a limited 
purpose, and which is not adequately 
representative of, or accountable to, 
State or local elected officials. 


§ 101-6.2105 What procedures apply to a 
State’s choice of programs under the 
Order? 

(a) Each Staie that adopts a process 
under the Order notifies the 
Administrator of the GSA programs that 
the State chooses to cover under the 
Order. 

(b) The Administrator uses a State's 
process under the Order as soon as 
feasible, depending on individual 
programs and projects, after the State 
notifies the Administrator of its program 
choices. 

(c) States may change their program 
choices under the Order at any time. 
The Administrator may establish 
deadlines by which States are required 
to inform the Administrator of changes 
in their program choices. 


§ 101-6.2106 How does the Administrator 
give States an opportunity to comment on 
proposed Federal financial assistance and 
direct Federal development? 

(a) This section applies to all 
comments received from a State 
pursuant to an official process it has 
established under the Order, including 
comments where the State has 
delegated to local elected officials the 
review, coordination, and 
communication with GSA. 


(b) Except in unusual circumstances, 
the Administrator gives States at least 
30 days to comment on any proposed 
Federal financial assistance or direct 
Federal development (See § 101-6.2108 
for comment periods pertaining to 
interstate situations.) 

(c) Subject to paragraph (d) of this 
section, the Administrator may establish 
deadlines for: 

(1) Applicants to submit copies of 
their applications to the States; and 

(2) States to complete their review of 
applications under a financial 
assistance program and to submit their 
comments to GSA. 

(3) States to complete their review of 
proposed direct Federal development 
and to submit their comments to GSA. 

(d) The Administrator responds as 
provided in the Order to all comments 
from a State that are provided through a 
State office or official that acts as a 
single point of contact under the Order 
between the State and all Federal 
agencies. 


§ 101-6.2107 How does the Administrator 
make efforts to accommodate State and 
local concerns? 

(a) If a State provides comments to 
GSA in accordance with § 101-6.2106(d), 
the Administrator: 

(1) Accepts the State’s comments; 

(2) Reaches a mutually agreeable 
solution with the State; or 

(3)(i) Provides the State with a timely 
explanation of the basis for GSA’s 
decision. 

(ii) If requested by the Governor, the 
Administrator provides the explanation 
in writing. 

(iii) If the State has designated a state 
office or official as a single point of 
contact between the State and all 
Federal agencies, the Administrator 
provides an explanation under 
paragraph (a)(3)(i) of this section to that 
office or official. 

(b) In any explanation under 
paragraph (a)(3) of this section, the 
Administrator informs the State that: 

(1) GSA will not implement its 
decision for ten days after the State 
receives the explanation; or 

(2) The Administrator has reviewed 
the decision and determined that 
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because of unusual circumstances, the 
ten-day waiting period is not feasible. 


§ 101-6.2108 What are the Administrator's 
obligations in interstate situations? 

The Administrator is responsible for: 

(a) Identifying proposed Federal 
financial assistance and direct Federal 
development that have an impact on 
interstate areas; 

(b) Notifying the affected States, 
inlcuding States that have not adopted a 
process under the Order; and 

(c) Except in unusual circumstances, 
providing the affected States an 
opportunity of at least 45 days to 
comment. 


§ 101-6.2109 How may a State simplify, 
consolidate, or substitute Federally 
required State plans? 

(a) As used in this section: 

(1) “Simplify” means that a State may 
develop its own format, choose its own 
submission date, and select the planning 
period for a State plan. 

(2) “Consolidate” means that a State 
may meet statutory and regulatory 
requirements by combining two or more 
plans into one document and that the 
State can select the format, submission 
date, and planning period for the 


consolidated plan. 


(3) “Substitute” means that a State 
may use a plan or other document that it 
has developed for its own purposes to 
meet Federal requirements. 

(b) If not inconsistent with law, a 
State may decide to try to simplify, 
consolidate, or substitute federally 
required State plans without prior 
approval by the Administrator. 

{c) The Administrator reviews each 
State plan that a State has simplified, 
consolidated, or substituted and accepts 
the plan only if its contents meet 
Federal requirements. 


§ 101-6.2110 May the Administrator waive 
any provision of these regulations? 

In an emergency, the Administrator 
may waive any provision of these 
regulations. 

2. GSA also proposes to remove the 
following regulations: None. 

[FR Doc. 83-1759 Filed 1-21-83; 8:45 am] 
BILLING CODE 6820-96-M 
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NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 


14 CFR Part 1204 


intergovernmentai Review of National 
Aeronautics and Space Administration 
Programs and Activities 


AGENCY: National Aeronautics and 
Space Administration (NASA). 


ACTION: Proposed rule. 


SUMMARY: This proposed rule would 
implement Executive Order 12372, 
“Intergovernmental Review of Federal 
Programs.” It applies to direct Federal 
development programs and activities of 
NASA. Executive Order 12372 and these 
proposed regulations, are intended to 
replace the intergovernmental 
consultation system developed under 
Office of Management and Budget 
(OMB) Circular A-95. 

DATE: Comments must be received on or 
before March 10, 1983. 

ADDRESS: Interested persons should 
submit comments to James M. Bayne, 
Chief, Real Property Management 
Branch (Code NXG-2), NASA, 
Washington, DC 20546. Commenters 
wishing to have their submissions 
acknowledged should include a 
stamped, self-addressed postcard with 
their comments. The postcard will be 
time and date stamped and returned to 
the commenter. Comments will be 
available for inspection at the above 
address from 8:00 a.m. to 4:30 p.m., 
Monday through Friday. 

FOR FURTHER INFORMATION CONTACT: 
James M. Bayne, (202) 755-3647. 


SUPPLEMENTARY INFORMATION: 


Background 


For many years, consultation between 
state and local officials and Federal 
agencies concerning Federal programs 
and activities has taken place through a 
regulatory and organizational 
framework created under OMB Circular 
A-95. 

On July 14, 1982, President Reagan 
signed Executive Order 12372, 
Intergovernmental Review of Federal 
Programs. The Executive Order is 
reproduced as Attachment A to the 
OMB notice published in today's Federal 
Register. The Order directs the 
revocation of Circular A-95, and 
provides for a new intergovernmental 
consultation system that is consistent 
with the President's policies concerning 
Federalism and regulatory relief. Under 
the Order, states and localities will take 
the initiative for establishing review 
procedures and priorities. State and 
local elected officials will determine, 
within the scope of the Order, what 
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Federal programs and activities to 
review and the procedures by which the 
review will take place. When state and 
local elected officials bring their 
concerns to a Federal agency's attention 
through this process, the agency will 
have to make efforts to accommodate 
the concerns or explain why it could not 
accommodate them. This “accommodate 
or explain” provision gives greater 
weight to state and local views than 
Circular A-95 did. In contrast to the A- 
95 system, which relied heavily on 
clearinghouses, planning organizations, 
and other bodies which are not elected 
by the jurisdictions they serve, the 
Order, consistent with the President's 
Federalism policy, emphasizes the role 
of elected State and local officials. 


OMB Guidance to States 


In order to assist states as they begin 
their work in implementing the Order, 
OMB wrote on or before today to each 
state concerning the establishment of an 
official state process. This letter will be 
reproduced in the Federal Register in the 
next few days. This letter explains the 
role of the “single point of contact.” A 
“single point of contact” is the one office 
or official in the state that transmits the 
result of the state review and 
coordination with recommendations that 
differ from the federal proposal to 
NASA and other Federal! agencies and 
to which the Agency directs official 
communications (e.g., explanation of 
nonaccommodation) to the state under 
the Order. A state may have as few or 
as many entities as it chooses to 
perform review and coordination, and 
conduct discussion with NASA. 
However, there should be only one point 
of contact to officially transmit 
recommendations for change to all 
Federal agencies under the Order. It is 
up to the state whether the single point 
of contact plays a substantive role with 
respect to the state’s views, or simply 
acts as a focal point for 
communications. 

It is also worth emphasizing that 
states are not required to adopt an 
official state process at all. However, 
after final rules implementing the Order 
become effective (they will be published 
on or about April 30, 1983), the existing 
Federal A-95 consultation regulations 
will no longer be in effect. Other 
existing statutory consultation 
requirements are not affected by this 
proposed rule. An inventory of these 
existing requirements will be available. 

NASA and other Federal agencies 
have the basic responsibility of ensuring 
that their programs and activities are 
carried out in conformity with the 
Order’s provisions. OMB will have 
general government-wide oversight 


responsibility for the implementation of 
the Order, but will not attempt to 
exercise any day-to-day, operational 
control of agency actions. Nor will OMB 
act as a forum for “appeals” of agency 
actions by non-Federal parties. 


Development of Proposed Regulations 


If the objectives of the Executive 
Order are to be met, Federal agencies 
must ensure that they deal with state 
and local elected officials in a consistent 
and understandable way. To this end, 
the Federal agencies affected by the 
Order have worked together to make 
common policy decisions and, to the 
extent feasible, to draft common 
regulatory language. The agencies 
involved chose an approach ‘that 
minimizes the imposition of regulatory 
requirements on the non-Federal parties. 
For the most part, these proposed 
regulations will spell out NASA’s 
obligations and procedures in response 
to the views expressed by state and 
local elected officials. A paper 
discussing the policy decisions made by 
the agencies and OMB was made 
available to the public on December 23, 
1982. Following the close of the 
comment period, the agencies will again 
work together with the aim of 
promulgating final rules that are 
substantially consistent with one 
another. It is NASA's intention that 
there will be no further rulemaking with 
respect to this Executive Order. 

The Executive Order mandates the 
implementation of final regulations by 
April 30, 1983. It will not be possible to 
have an adequate comment period and 
meet this deadline if the normal 30-day 
delay between the publication date of a 
final rule and its effective date is 
observed. Consequently, the Agency 
proposes to make the final rule effective 
immediately upon its publication on 
April 30, 1983. 

As a matter of style, the proposed 
rules use the present tense when 
describing NASA's obligations. For 
example, when the proposed regulation 
says that the Administrator “provides 
the State with a timely written 
explanation,” the regulation requires the 
Administrator to do so. 


Removal of Regulations Implementing 
OMB Circular A-95 


In connection with this proposed 
rulemaking, NASA is proposing to 
remove its existing regulations 
implementing former OMB Circular A- 
95. Executive Order 12372 directed OMB 
to revoke the Circular itself, and the 
OMB directive revoking the Circular told 
Federal agencies to leave their A-95 
regulations in place only until new 
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regulations implementing the Order 
were promulgated on April 30, 1983. In 
order to carry out this directive, NASA 
is listing in this notice those regulatory 
provisions implementing Circular A-95 
that it proposes to remove. Final rules 
carrying out the removal will be 
published on April 30, 1983, in 
conjunction with NASA's final rule 
implementing Executive Order 12372. 


Executive Order 12291 and Regulatory 
Flexibility Act 


NASA has determined that this is not 
a major rule under Executive Order 
12291. NASA certifies, under the 
Regulatory Flexibility Act, that this rule 
would not have a substantial economic 
impact on a significant number of small 
entities. This proposed rule is not 
subject to section 3504(h) of the 
Paperwork Reduction Act, since it 
would not require the collection or 
retention of information. 


Section-By-Section Analysis 


Section 1204.1501 What is the purpose 
of these regulations? 


This section briefly states the purpose 
of the regulations, which is to implement 
Executive Order 12372 and foster an 
improved system of intergovernmental 
consultation. 


Section 1204.1502 What definitions 
apply to these regulations? 


This section defines several terms 
used used frequently in the proposed 
rule. “Agency” means National 
Aeronautics and Space Administration. 
“Order” means Executive Order 12372. 
“Administrator” means the 
Administrator of NASA or an official or 
employee of the Agency acting under a 
delegation of authority from the 
Administrator. This does not mean that 
there must be a new, specific, formal 
delegation pertaining to Executive Order 
12372. Any official who has existing 
authority to act concerning a program or 
activity under a delegation could act 
under the Order concerning that 
program or activity. “State” means any 
of the 50 states, the District of Columbia, 
the Commonwealth of Puerto Rico, the 
Commonwealth of the Northern Mariana 
Islands, the U.S. Virgin Islands, Guam, 
American Samoa, or the trust territory 
of the Pacific Islands. The definition of 
“state” meams that the District of 
Columbia, Puerto Rico, and the other 
jurisdictions mentioned may create an 
official consultation process and consult 
with.Federal agencies on the same basis 
as each of the 50 states. 

Several other terms appearing in the 
Order are not defined in this section, but 
are used in the regulation in a way that 


makes their operational meaning clear 
(e.g., accommodate and explain in 
§ 1204.1507). 


Section 1204.1503 What programs and 
activities of the Agency are subject to 
these regulations? 


The intent of the Order is that state 
and local elected officials should have 
the opportunity to consult with Federal 
agencies under the Order concerning as 
many Federal programs and activities as 
they wish. Paragraph (a) of this section 
provides that the Agency will publish a 
Federal Register notice, in conjunction 
with the publication of its final 
Executive Order 12372 rule, listing the 
programs and activities that are subject 
to the Order. Updated lists will be 
published when necessary in order to let 
states know which of the Agency’s 
programs and activities they may 
choose to cover. 

Appendix 1 to this preamble contains 
a description of those programs and 
activities that the Agency proposes to 
exclude from coverage under the Order. 
The reason for each proposed exclusion 
is also given. The Agency seeks 
comments on the proposed exclusions. 
After promulgation of the final rules, if 
the Agency wants to exclude new or 
additional programs or activities from 
coverage under the Order, it will publish 
a Federal Register notice requesting 
comment on the proposed exclusions. 

At this time, states are advised that 
NASA has no direct Federal financial 
assistance programs and that only its 
direct Federal development programs 
will be subject to the Order as described 
in Appendix 1 to the proposed 
regulations. Of course, activities and 
programs that clearly do not involve 


“direct Federal development are not 


subject to the Order. Also, the Order 
and these regulations do not apply to 
proposed regulations, legislation, budget 
formulation, or classified programs or 
activities where formal consultation 
would endanger national security. 

Even if a program or activity is 
excluded from the consultation system 
established by the Order, state and local 
officials would still have an opportunity 
to have their views considered by the 
Agency. Indeed, statutory requirements 
for consultation, such as section 401(b) 
of the Intergovernmental Cooperation 
Act of 1968 (42 U.S.C. 4231(b)), require 
Federal agencies to consider the views 
of sate and local governments. Many of 
the Agency's program statutes have 
their own consultation requirements, 
and the Agency will, of course, comply 
with all existing or future statutory 
requirements of this kind. However, the 
Agency is not obligated to follow the 
provisions of the Order and these 
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regulations with respect to excluded 
programs and activities. 

Paragraph (b) of this section simply 
states the Administrator's obligation, to 
the extent permitted by law, to use a 
state’s official process to determine 
official views of state and local officials. 
This obligation, which derives directly 
from the Order, extends only to 
programs and activities subject to the 
Order which a state has selected for 
coverage under § 1204.1505. If at any 
time a state believes that any official of 
the Agency has not made appropriate 
use of the official state process, the state 
is invited to raise its concerns directly 
with the Administrator or with the 
Agency’s Intergovernmental Affairs 
Office. 


Section 1204.1504 What are the 
Administrator’s general responsibilities 
under the Order? 


This section incorporates the most 
important portions of Executive Order 
12372 into the Agency's regulation, 
emphasizing the Agency’s obligations 
under the Order. The mechanisms by 
which the Agency will cary out many of 
these general obligations are developed 
further in other sections of the rule. 


Section 1204.1505 What procedures 
apply to a state’s choice of programs 
under the Order? 


States may choose to consult with the 
Agency under the Order concerning any 
of the Agency's programs and activities 
tha the Agency’s Federal Register notice 
on or about April 30, 1983, and 
subsequently lists as subject to the 
Order. However, these regulations do 
not require states to consult with the 
Agency concerning any particular 
program or activity. This is an important 
distinction between the Order’s 
consultation policy and the system 
established under Circular A-95, which 
gave states no discretion concerning 
program selection. Under the order, each 
state may choose whether to use the 
consultation system with respect to any 
particular program or activity. This gives 
states increased flexibility to determine 
how best to allocate their resources. For 
example, many programs have existing 
statutory consultation systems. If a state 
decides that an existing consultation 
system is adequate, the state might 
choose not to cover the program under 
its E.O. 12372 process, thereby avoiding 
duplication and saving resources for use 
on other programs. A state also might 
want to decline to cover a program 
which has only minor effects on the 
state and its people. 

The Agency emphasizes that the 
choice of whether to cover a particular 
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program or activity listed in the 
Agency’s Federal Register notice is 
entirely up to each state. While the 
Agency will be happy to discuss with 
states the most effective ways of 
carrying out consultation concerning its 
programs and activities, the Agency will 
not attempt to constrain the state’s 
discretion with respect to program 
selection. 

Paragraph (a) of this section sets our a 
purely administrative requirement 
pertaining to program selection. The 
state must notify the Administrator of 
the programs and activities it chooses to 
cover. When it first establishes its 
official process, the state can meet this 
requirement by sending to OMB, along 
with other information required to 
establish the process, a list of the 
Federal programs and activities it 
wishes to cover. OMB will inform each 
Federal agency of the programs and 
activities of each that the state has 
chosen to cover. Subsequently, the state 
should send all program coverage 
information (additions, deletions, other 
changes) directly to the Agency. This 
information will enable the Agency's 
personnel who work on a particular 
program or activity to know which 
states they must consult with under the 
provisions of the Order. 

Paragraph (b) of this section provides 
that once a state has established a 
process and made its program selections 
known to the Agency, the Agency will 
use the state’s process concerning the 
programs and activities selected by the 
state as soon as feasible. While the 
Agency will make every effort to use the 
state's process, there may be situations, 
on individual programs or projects, 
where the Agency may not be able to do 
so for a time. The Agency will make 
determinations concerning when to 
begin using the state’s official process 
on a case-by-case basis and will let the 
states know when it will start to use the 
state process. 

Paragraph (c) of this section provides 
that the Agency may establish deadlines 
for changes by states in the program 
selection choices. A state may add or 
delete a program or activity from those 
it wishes to cover under the Order at 
any time. However, in order for 
meaningful consultation to occur under 
the Order, the Agency may need a 
certain amount of “lead time” before it 
can adapt its procedures to the changed 
circumstances. For this reason, the 
Agency may find it necessary to 
establish deadlines for program 
selection changes. These deadlines 
would simply be notifications to the 
states that, for example, if they wished 
to have consultation under the Order 


begin with respect to a particular 
program on a given date, they would 
have to inform the Agency of their 
program selection change a certain time 
(e.g., 30 days, 45 days) prior to that date. 


Section 1204.1506 How does the 
Administrator give states an 
opportunity to comment on proposed 
direct Federal development? 


Paragraph (a) of this section points 
out that the Order would apply not only 
to comments prepared by the official 
state process itself, but also to 
comments formulated by local elected 
officials to whom the state’s 
consultation role has been delegated in 
specific instances. Section 3{a) of the 
Order permits states to delegate, to local 
elected officials in specific instances, 
the review, coordination, and 
communication with Federal agencies 
that normally take place under the state 
process. This means that states may 
choose not only which programs and 
activities to cover but also who within 
the state has the opportunity to carry 
out the consultation. States have 
complete discretion concerning 
delegation of their consultation role. 

For example, a state could delegate to 
a single mayor the state’s consultation 
role with respect to a project occurring 
in his or her city. The state could 
delegate all consultation under a 
particular program to officials of the 
local governments whose jurisdictions 
are affected by projects under the 
program. The state could delegate its 
consultation role for a particular 
program to local elected officials in 
cities above 250,000 population but not 
to local officials in smaller jurisdictions, 
or vice versa. In any case of delegation, 
the local official to whom the state's 
consultation role is delegated stands in 
the shoes of the official state process 
with respect to the Agency. For 
example, efforts by the Agency to reach 
a negotiated solution with the local 
official will be pursued directly with the 
official, not with the state itself. 

The local official to whom the state’s 
consultation role had been delegated 
would not send his or her comment 
directly to the Agency. Rather, the 
official would send the comment to the 
Agency through the state single point of 
contact. The Agency would work with 
the local official in attempting to reach 
an accommodation, but, if efforts at 
accommodation were unsuccessfull, the 
Agency would explain the 
nonaccommodation to the single point of 
contact. Routing the delegated comment 
through the state single point of contact 
would alert the Agency to the fact that 
the local official}s comments should be 
dealt with under the provisions of the 
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Order and make unnecessary a separate 
communication from the state to the 
Agency informing the Agency that the 
comment was an official comment of the 
state. 

Section 2{b) of the Order requires 
Federal agencies to communicate with 
state and local elected officials as early 
in the program planning cycle as is 
reasonably feasible to explain specific 
plans and actions. Paragraph (b) of this 
section incorporates this provision of 
the Order into these regulations. What 
the requirement means is that the 
Agency is obligated to make efforts to 
ensure that information on proposed 
actions or decisions of the Agency is 
available to the states in sufficient time 
to exert meaningful influence on the 
Agency's course of action. For example, 
the Agency would make sure that the 
state learned of proposed project 
decisions, projected plan approvals, and 
so forth, in time to make a meaningful 
response. 

It is difficult to specify, in advance, 
the precise time frames that will 
implement the Order's notification 
requirement for the Agency's programs. 
However, paragraph (c) of this section 
states that, as a general rule, states 
choosing to cover a particular program 
or activity will have at least 30 days (45 
days in the case of interstate situations) 
to comment on a proposed action or 
decision before the Agency commits 
itself to a given course of action. The 
Agency, on a case-by-case basis, may 
allow a shorter period for comment if 
unusual circumstances make the shorter 
period necessary. Among the kinds of 
unusual circumstances that might 
necessitate a shorter comment period 
are an emefgency, the necessity to make 
a decision before the end of a fiscal 
year, or a statutory deadline. 

In order to meet the Order's objective 
of ensuring states a meaningful 
opportunity to influence decisions by the 
Agency, the Agency may need to 
establish deadlines or time frames for 
comment on particular actions or types 
of actions. Consequently, as provided in 
paragraph (d) of this section, the Agency 
may define the length of comment 
periods and the starting points from 
which comment periods would begin to 
run, States and localities would still 
have at least 30 days to comment (45 
days in interstate situations), except 
under usual circumstances 

In some to the Agency's programs, a 
basic decision to go forward with a 
project may be the key decision that 
determines a subsequent course of 
action by the Agency..Once the initial 
decision is made, the Agency has little 
discretion with respect to the 
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subsequent decisions. The Agency could 
inform states of the key decision points 
on which their comments are essential if 
the states are to have a meaningful role 
in influencing the Agency's decision. 

Paragraph (d) of this section permits 
the Administrator to establish deadlines 
for state reviews of the Agency’s direct 
development activities. 

Paragraph (e) of this section makes an 
important point with respect to the way 
the communications between states and 
the Agency would work. Under the 
Order, a state may organize the 
mechanics of its consultation process 
any way it chooses. However, in order 
to ensure that communications between 
the Agency and the official state process 
flow efficiently, the Agency strongly 
encourages states to establish a “single 
point of contact” for state 
communications with Federal agencies. 
Channeling communications from the 
states to Federal agencies and from 
agencies back to the states through a 
single point has obvious benefits from 
the point of view of administrative 
simplicity. In addition, it will enable the 
Agency to know which communications 
to treat as official under the provisions 
of the Order. 

The Agency needs a means of 
separating the letters from state and 
local elected officials to which it will 
respond through normal correspondence 
channels from those letters to which it 
must respond under the provisions of 
the Order. States’ use of a single point of 
contact will permit the Agency to make 
this necessary administrative 
distinction. 

In the absence of a state process, or 
with respect to a program that a state 
has not selected for coverage, the 
Agency will work with the State, 
consistent with existing legal 
requirements. The provisions of the 
Order and these regulations will not 
apply, however. 

The proposed regulation would not 
impose any constraints on the content of 
comments that states send to the 
Agency. However, the Department 
would strongly encourage commenters 
under the Order to follow three policies 
which are important for the efficient 
operation of the Order's consultation 
system. 

First, comments should address 
statutes, regulations, and other 
requirements governing a specific 
program or decision. Often, the Agency 
is required by statute to make a decision 
based on certain statutorily established 
factors. In other cases, the Agency, 
through regulation or guidance, has 
established decisionmaking criteria for 
various actions. It is unlikely that the 


Agency would be able to accommodate 
concerns that do not address these 
requirements and standards, or which 
are not rejevant to the decisionmaking 
process. In order to have meaningful 
influence on the Agency’s decisions, 
comments must be relevant to the 
factors on which the Agency bases its 
decisions. 

Second, states can assist the agency's 
implementation of the Order by clearly 
specifying the magnitude of the state’s 
concerns. Often, it may be difficult for 
the Agency to tell whether a state is 
firmly recommending a given course of 
action, has a mild preference for or 
reservation about the action, or is 
simply seeking clarification of the 
Agency’s position as clearly as possible. 
For example, if a state wants the 
Agency to recognize the state’s 
priorities, it would be very helpful if the 
state identified its position. The Order 
directs Federal agencies to make efforts 
to accommodate state concerns. The 
Agency’s ability to do so successfully is 
dependent, to a significant degree, on 
the clear articulation of concerns by the 
states. 

Third, the Agency may not be ina 
good position to accommodate state and 
local concerns unless the state speaks 
with one voice in its comments. The 
Agency recognizes that different state 
and local officials and agencies may not 
always agree among themselves 
concerning the course of action the 
Agency should follow. The single point 
of contact should reconcile conflicting 
views before transmission to avoid the 
Agency's having to seek clarification 
concerning which set of views the state 
wants the Agency to accommodate. The 
process will work much better if the 
Agency receives a single set of 
comments. 


Section 1204.1507 How does the 
Administrator make efforts to 
accommodate state and local concerns? 


Paragraph (a) of this section provides 
that when a state comments to the 
Agency under the Order, the Agency has 
three choices. The Agency can accept 
the state’s comments (i.e., do as the 
state recommends). Second, it can reach 
a mutually agreeable solution with the 
state. This solution can differ from the 
original state position on the matter. 
Third, if the Agency cannot accept the 
state’s comments or reach a mutually 
agreeable solution, the Agency is 
obligated to give the state a timely, 
simple explanation of the Agency’s 
reasons for not doing so. 

While the Agency is not required to 
accept the state’s comments or to begin 
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discussions towards another solution, 
the Agency does have an obligation to 
provide a single explanation of its 
decision. 


Normally, the explanation could take 
any form which adequately 
communicates the Agency’s reasons for 
its decision to the state. A telephone 
call, a meeting, or a letter would perform 
this function. The Agency has the 
discretion to choose the most 
appropriate mode of communicating the 
explanation in each case. The 
explanation is made by a designee of 
the Administrator. 


There is one exception to the 
Agency’s discretion to choose the mode 
of communicating the explanation. As 
paragraph (a)(3)(ii) of this section 
provides, the Governor of the state may 
request, in advance of the time the 
explanation is made or after it is 
communicated to the single point of 
contact, that an explanation of 
nonaccommodation be made in writing. 
When it receives such a request from a 
Governor, the Agency's explanation will 
be in a letter. 

Paragraph (a)(3)(iii) of this section 
spells out the role of the single point of 
contact in receiving explanations from 
the Agency. The Agency will direct all 
such explanations to the single point of 
contact in each state that has one. This 
is true even where accommodation 
discussions have occurred between the 
Agency and another party in the state. 


Paragraph (b) of this section concerns 
safeguards to ensure that the interests of 
states are protected in 
nonaccommodation situations. 
Paragraph (b)(1) of this section, 
nonaccommodation provides that an 
explanation will state that the Agency 
will not implement its decision until ten 
days after the single point of contact 
receives the explanation, except as 
provided in paragraph (b)(2). This 
waiting period is intended to permit 
states to respond to the Agency in cases 
of nonaccommodation before the 
Agency has let a contract, begun 
construction of a facility, or otherwise 
irrevocably carried o ut the decision. In a 
case in which the Agency has provided 
a verbal explanation of a decision to the 
single point of contact, and the 
Governor subsequently has requested a 
written explanation, the ten-day period 
will start to run from the date of the 
original explanation to the single point 
of contact. 

Paragraph (b)(2) of this section 
recognizes that there will be some 
situations in which the Agency cannot 
observe the ten-day waiting period. 
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These unusual circumstances could 
include, for example, a statutory 
deadline, emergency, or an end of a 
fiscal year situation may make it 
infeasible for the Agency to wait ten 
days before implementing its decision. 
In a situation where the Agency cannot 
observe the waiting period, the 
Administrator or a designee of the 
Administrator at a higher level than the 
official responsible for making the 
original decision will review the 
decision before the nonaccommodation 
explanation is made and before the 
Agency implements the decision. The 
nonaccommodation explanation will 
include the Agency’s reasons for 
determining that the ten-day waiting 
period is not feasible. 


Section 1204.1508 What are the 
Administrator’s obligations in interstate 
situations? 

Often, action taken by the Agency in 
direct Federal development programs 
affect interstate areas. In these 
situations, the Agency has certain 
additional obligations. First, the Agency 
must identify its direct Federal 
development actions or decision that 
may affect interstate areas. Having done 
so, the Agency must, as provided in 
paragraph (b) of this section, notify the 
potentially affected states, whether or 
not they have established an official 
state process under the Order. Except in 
unusual circumstances the Agency must 
provide the affected states an 
opportunity for comment of at least 45 
days before the Agency commits itself to 
a course of action. The increase in the 
minimum comment period from 30 to 45 
days in interstate situations allows 
extra time for states to coordinate 
among themselves before providing 
views to the Agency. 

The Agency, obviously, cannot require 
states to coordinate with each other on 
actions or decisions having an interstate 
impact. However, the Agency strongly 
encourages each affected state to share 
its comments with and obtain the views 
of other affected states, using the other 
state’s single point of contact, if there is 
one, or an appropriate state official if 
there is not a single point of contact. The 
Agency encourages states to reconcile 
differences where they exist, so that the 
states can present the Agency with a 
unified position. If the affected states 
provide the Agency with conflicting 
recommendations, the Agency will 
accommodate recommendations to the 
extent possible and explain its 
nonaccommodations of other points of 
view as provided in § 1204.1507. 


Section 1204.1509 [Reserved] 


Section 1204.1510 May the 
Administrator waive any provision of 
these regulations? ‘ 


This section allows the Administrator 
to waive any provision in these 
regulations in an emergency. The 
Agency expects to use this provision 
sparingly, since the Agency’s policy is to 
carry out the Order as fully as it can. 

Issued at Washington D.C. January 17, 
1983. 

James M. Beggs, 
Administrator, National Aeronautics and 
Space Administration. 


List of Subjects in 14 CFR Part 1204 


Intergovernmental relations, Airports, 
Authority delegations (Government 
agencies), Federal buildings and 
facilities, Government contracts, 
Government employees, and 
Government procurement. 


PART 1204—ADMINISTRATIVE 
AUTHORITY AND POLICY 


1. For the reasons set out in the 
Preamble, the Agency proposes to 
amend 14 CFR Part 1204 by revising 
Subpart 1204.15 to read as follows: 


Subpart 1204.15—Iintergovernmental 
Review of National Aeronautics and Space 
Administration Programs and Activities 


Sec. 

1204.1501 What is the purpose of these 
regulations? 

1204.1502 What definitions apply to these 
regulations? 

1204.1503 What programs and activities of 
NASA are subject to these regulations? 

1204.1504 What are the Administrator's 
general responsibilities under the Order? 

1204.1505 What procedures apply to a 
state's choice of programs under the 
Order? 

1204.1506- How does the Administrator give 
the states an opportunity to comment on 
proposed direct Federal development? 

1204.1507 How does the Administrator 
make efforts to accommodate state and 
local concerns? 

1204.1508 What are the Administrator's 
obligations in interstate situations? 

1204.1509 [Reserved]. 

1204.1510 May the Administrator waive of 
provision of the regulations? 

Authority: Executive Order 12372 (July 14, 
1982; 47 FR 30959); section 401(b) of 
Intergovernmental Cooperation Act of 1968 
(42 U.S.C. 4231{b)). 


Subpart 1204.15—intergovernmental 
Review of National Aeronautics and 

Space Administration Programs and 

Activities 


§ 1204.1501 What is the purpose of these 
regulations? 

(a) The regulations in this part 
implement Executive Order 12372, 
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issued July 14, 1982, and titled 
“Intergovernmental Review of Federal 
Programs.” 

(b) Executive Order 12372 is intended 
to foster an intergovernmental 
partnership and a strengthened 
Federalism by relying on state and local 
processes for state and local 
government coordination and review of 
proposed Federal financial assistance 
and direct Federal development. (NASA 
does not have financial assistance 
programs.) 

(c) The Order and these regulations 
are intended only to improve the 
internal management of the Agency. 
Neither the Order nor these regulations 
were intended to create any right or 
benefit enforceable at law by a party 
against the Agency or its officers. 


§ 1204.1502 What definitions apply to 
these regulations? 

(a) “Agency” means the National 
Aeronautics and Space Administration. 
(b) “Order” means Executive Order 

12372, issued July 14, 1982, and titled 
“Intergovernmental Review of Federal 
Programs”. 

(c)“Administrator” means the 
Administrator of the National 
Aeronautics and Space Administration 
or an official or employee of the Agency 
acting for the Administrator under a 
delegation of authority. 

(d) “State” means any of the 50 states, 
the District of Columbia, the 
Commonwealth of Puerto Rico, the 
Commonwealth of the Northern Mariana 
Islands, Guam, American Samoa, the 

J.S. Virgin Islands, or the Trust 
Territory or Pacific Islands. 


§ 1204.1503 What programs and activities 
of NASA are subject to these regulations? 

(a) The Administrator publishes in the 
Federal Register a list of the Agency's 
programs and activities that are subject 
to the Order and these regulations. 

(b) With respect te programs and 
activities that are subject to the Order 
and these regulations and that a state 
chooses to cover under § 1204.1505 of 
these regulations, the Administrator, to 
the extent permitted by law, uses the 
official state process to determine 
official views of state and local elected 
officials. 


§ 1204.1504 What are the Administrator's 
general responsibilities under the Order? 

(a) The Administrator provides 
opportunities for consultation by elected 
officials of those state and local 
governments that would be directly 
affected by direct Federal development 
by the Agency. 

(b) If a State adopts a process under 
the Order to review and coordinate 
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proposed direct Federal development, 
the Administrator, to the extent 
permitted by law: 

(1) Uses the State process to 
determine official views of state and 
local elected officials; 

(2) Communicates with state and local 
elected officials as early in a program 
planning cycle as is reasonably feasible 
to explain specific plans and actions; 

(3) Makes efforts to accommodate 
state and local elected officials’ 
concerns with direct Federal 
development that are communicated 
through the state process; 

(4) Seeks the coordination of views of 
affected state and local elected officials 
in one state with those of another state 
when direct Federal development has an 
impact on interstate metropolitan urban 
centers or other interstate areas; and 

(5) Supports state and local 
governments by discouraging the 
reauthorization or creation of any 
planning organization which is Federally 
funded, which has a limited purpose, the 
which is not adequately representative 
of, or accountable to, State or local 
elected officials. 


§ 1204.1505 What procedures apply toa 
state’s choice of programs under the 
Order? 

(a) Each state that adopts a process 
under the Order notifies the 
Administrator of the Agency’s programs 
that the state chooses to cover under the 
Order. 

(b) The Administrator uses a state’s 
process under the Order as soon as 
feasible, depending on individual 
programs and projects, after the state 
notifies the Administrator of its program 
choices. 

(c) States may change their program 
choices under the Order at any time. 
The Administrator may establish 
deadlines by which states are required 
to inform the Administrator of changes 
in their program choices. 


§ 1204.1506 How does the Administrator 
give the states an opportunity to comment 
on proposed direct Federal development? 
(a) This section applies to all 
comments received from a state 
pursuant to an official process and has 
established under the Order, including 


comments where the state has delegated 
to local elected officials the review, 
coordination and communication with 
the Agency. 

(b) With respect to programs and 
activities. that are subject to the Order 
and these regulations and that a state 
chooses to cover under § 1204.1505, the 
Administrator, to the extent permitted 
by law, communicates with state and 
local elected officials as early in a 
program planning cycle as is reasonable 
to explain specific plans and actions. 

(c) Except in unusual circumstances, 
the Administrator gives states at least 
30 days to comment on any proposed 
direct Federal development (see 
§ 1204.1508 for comment periods 
pertaining to interstate situations). 

(d) Subject to paragraph (c) of this 
section the Administrator may establish 
deadlines for states to complete the 
review of proposed direct Federal 
development and to submit their 
comments to the Agency. 

(e) The Administrator responds as 
provided in the Order to all comments 
from a state that are provided through a 
state office or official that acts as a 
single point of contact under the Order 
between the state and all Federal 
Agencies. 


§ 1204.1507 How does the Administrator 
make efforts to accommodate with state 
and local concerns? 

(a) If a state provides comments to the 
Agency under § 1204.1506(e) the 
Administrator: 

(1) Accepts the state’s comments; 

(2) Reaches a mutually agreeable 
solution with the state; or 

(3)(i) Provides the state with a timely 
written explanation of the basis for the 
Agency’s decision. 

(ii) If requested by the Governor, the 
administrator provides the explanation 
in writing. 

(iii) It the state has designated a state 
office or official as a single point of 
contact between the state and all 
Federal agencies, the Administrator 
provides any explanation under 
paragraph (a)(3) of this section to that 
office or official. 

(b) If any explanation under 
paragraph (a)(3) of this section, the 
Administrator informs the state that: 
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(1) The Agency will not implement its 
decision for ten days after the state 
receives the explanation; or 

(2) The Administrator has reviewed 
the decision and determined that, 
because of unusual circumstances, the 
ten-day waiting period is not feasible. 


§ 1204.1508 What are the Administrator's 
obligations in interstate situations? 


The Administrator is responsible for; 


(a) Identifying proposed direct Federal 
deveiopment that has an impact on 
interstate areas; 


(b) Notifying the affected states, 
including states that have not adopted a 
process under the Order; and 


(c) Except in unusual circumstances, 
providing the affected states an 
opportunity of at least 45 days to 
comment. 


§ 1204.1509 [Reserved] 


§ 1204.1510 May the Administrator waive 
of provisions of the regulations? 


In an emergency, the Administrator 
may waive any provision of these 
regulations. 


Appendix 1 
Exclusions from Scope: 


NASA conducts Research and 
Development in the national interest in 
aeronautics, space, and related sciences and 
technologies. It operates ten Field Centers 
and several subordinate installations across 
the United States in the conduct of these 
programs. The programs which NASA 
conducts are initiated and completed in such 
a way that the mix of programs varies from 
year to year. As a resultl, each program is 
reauthorized each year. 

All programs of the Agency, including R&D 
and the operation of facilities and 
installations, are subject to review and 
analysis to determine their impact on states 
and localities—this test including (but not 
being limited to) the criteria of E.O. 12372. 
The Agency excludes from the provision of 
the order and this rule those programs and 
activities unless analysis reveals them to 
have a potential state and local impact within 
the sense of E.O. 12372. Those determined to 
be subject to the E.O. will become the subject 
of appropriate coordination as they are 
authorized. 

[FR Doc. 83-1750 Filed 1-21-83; 8:45 am] 
BILLING CODE 7510-01-M 
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NATIONAL FOUNDATION ON THE 
ARTS AND THE HUMANITIES 


National Endowment for the Arts 
45 CFR Part 1152 


Intergovernmental Review of National 
Endowment for the Arts Programs and 
Activities 

AGENCY: National Endowment for the 
Arts, National Foundation on the Arts 
and the Humanities. 

ACTION: Notice of proposed rulemaking. 





SUMMARY: This proposed rule would 
implement Executive Order 12372, 
“Intergovernmental Review of Federal 
Programs.” It applies to Federal 
financial assistance and direct Federal 
development programs and activities of 
the National Endowment for the Arts. 
Executive Order 12372, and these 
proposed regulations, are intended to 
replace the intergovernmental 
consultation system developed under 
Office of Management and Budget 
(OMB) Circular A-95. They provide for a 
new, more effective intergovernmental 
consultation system. Under the Order, 
state and local elected officials not the 
Federal Government, will determine 
what Federal programs and activities to 
review and the procedures by which the 
review will take place. 


DATE: Comments must be received on or 
before March 10, 1983. 


ADDRESS: Interested persons should 
submit comments to Robert Wade, 
Genera! Counsel for Management, 
National Endowment for the Arts, 2401 
E Street, NW., Washington, D.C. 20506. 
Comments will be available for 
inspection at the above adcress from 9 
a.m. to 5:30 p.m. Monday through Friday. 
FOR FURTHER INFORMATION CONTACT: 
Robert Wade, 202-634-6374. 


SUPPLEMENTARY INFORMATION: 


Background 


For many years, consultation between 
state and local officials and Federal 
agencies concerning Federal programs 
and activities has taken place through 
an elaborate regulatory and 
organizational framework created under 
OMB Circular A-95. The A-95 system 
required state and local governments to 
follow prescribed review procedures 
and to review specified Federal 
programs, regardless of the 
circumstances affecting particular state 
and local governments. The system also 
required review of Federal programs by 
state and local agencies without regard 
to the priorities of their elected 
leadership. The A-95 process became 
highly bureaucratic, burdensome, and 


costly. States and localities had to 
process too much paperwork, and, as a 
result, the impact of substantive 
comments was sometimes lost. A 
network of state and area 
clearinghouses was created to manage 
this paperwork. State and local elected 
officials found it difficult to exert 
significant influence on Federal 
decisions through this system, and 
Federal agencies found the system a 
cumbersome method of obtaining 
information about, and responding 
appropriately to, state and local 
concerns. 

On July 14, 1982, President Reagan 
signed Executive Order 12372, 
“Intergovernmental Review of Federal 
Programs.” The Executive Order is 
reproduced as Attachment A to the 
OMB notice published in today’s Federal 
Register. The Order directs the 
revocation of Circular A-95, and 
provides for a new, more effective, 
intergovernmental consultation system 
that is consistent with the President's 
policies concerning Federalism and 
regulatory relief. Under the Order, states 
and localities will take the initiative for 
establishing review procedures and 
priorities. State and local elected 
officials, not the Federal Government, 
will determine, within the scope of the 
Order, which Federal programs and 
activities to review and the procedures 
by which the review will take place. 
When state and local elected officials 
bring their concerns to a Federal 
agency’s attention through this process, 
the agency will have to make efforts to 
accommodate the concerns, and, if it 
does not accommodate them, explain 
why not. This “accommodate or 
explain” provision gives greater weight 
to a state and local views than Circular 
A-95 did. In addition, states wil have 
the opportunity, to the extent permitted 
by law, to simplify, consolidate, or 
substitute Federally required state 
plans. 

Across the whole range of Federal 
programs and activities, the Federally 
required procedures for consultation 
under Circular A—95 « 
substantial regulatory burden. The 
Executive Order’s system of 
consultation will significantly reduce 
that burden, as well as opening 
opportunities for states to reduce 
administrative burdens in Federal 
programs requiring state plans. In 
contrast to the A-95 system, which 
relied heavily on clearinghouses, 
planning organizations, and other bodies 
which are not elected by the 
jurisdictions they serve, the Order, 
consistent with the President's 
Federalism policy, emphasizes the role 
of elected State and local officials. 


reated a 


OMB Guidance of States 


In order to assist states as they begin 
their work in implementing the Order, 
OMB wrote on or before today to each 
state concerning the establishment of an 
official state process. This letter will be 
reproduced in the Federal Register in the 
next few days. This letter explains the 
role of the “single point of contact.” A 
“single point of contact” is the one office 
or official in a state that transmits the 
result of the state review and 
coordination with recommendations that 
differ from the federal proposal to the 
Endowment and other Federal agencies 
and to which the Endowment directs 
official communications (e.g., 
explanations of nonaccommodation) to 
the state under the Order. A state may 
have as few or as many entities as it 
chooses to perform review and 
coordination and to conduct discussions 
with the Endowment. However, there 
should be only one point of contact to 
officially transmit recommendations for 
change to all Federal agencies under the 
Order. It is up to the state whether the 
single point of contact plays a 
substantive role with respect to the 
state’s views, or simply acts as a focal 
point for official communications. 

It is also worth emphasizing that 
states are not required to adopt an 
official state process at all. However, 
after final rules implementing the Order 
become effective (they will be published 
on or about April 30, 1983), the existing 
Federal A-95 consultation regulations 
will no longer be in effect. Other 
existing statutory consultation 
requirements are not affected by this 
proposed rule. An inventory of these 
existing requirements will be available. 

The Endowment and other Federal 
agencies have the basic responsibility of 
ensuring that their programs and 
activities are carried out in conformity 
with the Order's provisions. OMB will 
have general government-wide oversight 
responsibility for the implementation of 
the Order, but will not attempt to 
exercise any day-to-day, operational 
control of agency actions. Nor will OMB 
act as a forum for “appeals” of agency 
actions by non-Federal parties. 


Development of Proposed Regulations 


If the objectives of the Executive 
Order are to be met, Federal agencies 
must ensure that they deal with state 
and local elected officials in a consistent 
and understandable way. To this end, 
the Federal agencies affected by the 
Order have worked together to make 
common policy decisions and, to the 
extent feasible, to draft common 
regulatory language. The agencies 
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involved chose an approach that 
minimizes the imposition of regulatory 
requirements on non-Federal parties. 
For the most part, these proposed 
regulations will spell out the 
Endowment’s obligations and 
procedures in response to the views 
expressed by state and local elected 
officials. A paper discussing the policy 
decisions made by the agencies and 
OMB was made available to the public 
in the December 23, 1982, Federal 
Register. Following the close of the 
comment period, the agencies will again 
work together with the air of 
promulgating final rules that are 

- substantially consistent with one 
another. It is the Federal Government's 
intention that there will be no further 
rulemaking with respect to this 
Executive Order. 

The Executive Order mandates the 
implementation of final regulations by 
April 30, 1983. It will not be possible to 
have an adequate comment period and 
meet this deadline if the normal 30-day 
delay between the publication date of a 
final rule and its effective date is 
observed. Consequently, the 
Endowment proposes to make the final 
rule effective immediately upon its 
publication on April 30, 1983. 

As a matter of style, the proposed 
rules use the present tense when 
describing the Endowment's obligations. 
For example, when the proposed 
regulation says that the Chairman 
“provides the State with a timely 
explanation,” the regulation requires the 
Chairman to do so. 


Removal of Regulations Implementing 
OMB Circular A-95 


The Endowment does not have any 
existing regulation implementing former 
OMB Circular A-95. 


Executive Order 12291, Regulatory 
Flexibility Act and Paperwork 
Reduction Act 


The Endowment has determined that 
the rule being promulgated hereunder is 
not a major rule under Executive Order 
12291. The proposed rule would simplify 
consultation with the Endowment and 
allow state and local governments to 
establish cost-effective consultation 
procedures. For this reason, the 
Endowment believes that any economic 
impact the regulation has will be 
positive. It is unlikely that its economic 
impacts will be significant, in any case. 
Consequently, the Endowment certifies, 
under the Regulatory Flexibility Act, 
that this rule would not have a 
substantial economic impact on a 
significant number of small entities. This 
proposed rule is not subject to section 
3504(h) of the Paperwork Reduction Act, 


since it would not requre the collection 
or retention of information. 


Section-By-Section Analysis 


Section 1152.1 What is the purpose of 
these regulations? 


This section briefly states the purpose 
of the regulations, which is to implement 
Executive Order 12372 and foster an 
improved system of intergovernmental 
consultation. Paragraph (c) states the 
important point that the Order, and 
these regulations, are intended only to 
improve the Endowment'’s internal 
management of its consultation with 
state and local governments. Neither the 
Order nor these regulations are intended 
to create any right of judicial review of 
the Endowment’s action. For example, it 
is not intended that a state or local 
government would have the right to sue 
the Endowment because it failed to 
explain a nonaccommodation of a state 
recommendation. 


Section 1152.2 What definitions apply 
to these regulations? 


This section defines several terms 
used frequently in the proposed rule. 
“Endowment” means the National 
Endowment for the Arts. “Order” means 
Executive Order 12372. “Chairman” 
means the Chairman of the National 
Endowment for the Arts or an official or 
employee of the Endowment acting 
under a delegation of authority from the 
Chairman. This does not mean that 
there must be a new, specific, formal 
delegation pertaining to Executive Order 
12372. Any official who has existing 
authority to act concerning a program or 
activity under a delegation could act 
under the Order concerning that 
program or activity. “State” means any 
of the 50 states, the District of Columbia, 
the Commonwealth of Puerto Rico, the 
Commonwealth of the Northern Mariana 
Islands, the U.S. Virgin Islands, Guam, 
American Samoa, or the trust territory 
of the Pacific Islands. The definition of 
“state” means that the District of 
Columbia, Puerto Rico, and the other 
jurisdictions mentioned may create an 
official consultation process and consult 
with Federal agencies on the same basis 
as each of the 50 states. 

In addition to these definitions, three 
other terms—simplify, consolidate, and 
substitute—are defined in 1152.9, State 
Plans. Several other terms appearing in 
the Order are not defined in this section, 
but are used in the regulation in a way 
that makes their operational meaning 
clear (e.g., accommodate and explain in 
§ 1152.7). 
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Section 1152.3 What programs and 
activities of the Endowment are subject 
to these regulations? 


The intent of the Order is that state 
and local elected officials should have 
the opportunity to consult with Federal 
agencies under the Order concerning as 
many Federal programs and activities as 
they wish. Paragraph (a) provides that 
the Endowment will publish a Federal 
Register notice, in conjunction with the 
publication of its final Executive Order 
12372 rule, listing the programs and 
activities that are subject to the Order. 
Updated lists will be published when 
necessary in order to let states know 
which of the Endowment'’s programs 
and activities they may choose to cover. 

The attachment to this preamble ° 
contains a list of those programs and 
activities that the Endowment proposes 
to exclude from coverage under the 
Order. The reason for each proposed 
exclusion is also listed. The Endowment 
seeks comments on the proposed 
exclusion. After promulgation of the 
final rules, if the Endowment wants to 
exclude new or additional programs or 
activities from coverage under the 
Order, it will’ publish a Federal Register 
notice requesting comment on the 
proposed exclusions. 

At this time, states should assume 
that all the Endowment’s other Federal 
financial assistance and direct Federal 
development programs will be subject to 
the Order. Of course, activities and 
programs that clearly are neither 
Federal financial assistance nor direct 
Federal development (e.g., procurement 
by the Endowment) are not subject to 
the Order. Also, the Order and these 
regulations do not apply to proposed 
regulations, legislation, or budget 
formulation. 

Even if a program or activity is 
excluded from the consultation system 
established by the Order, state and local 
officials would still have an opportunity 
to have their views considered by the 
Endowment. Indeed, statutory 
requirements for consultation, such as 
section 401(b) of the Intergovernmental 
Cooperation Act of 1968 (42 U.S.C. 
4231(b)), requires Federal agencies to 
consider the views of state and local 
governments. The Endowment’s 
enabling legislation has its own 
consultation requirements, and the 
Endowment will, of course, comply with 
all existing or future statutory 
requirements of this kind. However, the 
Endowment is not obligated to follow 
the provisions of the Order and these 
regulations with respect to excluded 
programs and activities. 
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If at any time a state believes that any 
official of the Endowment has not made 
appropriate use of the official state 
process, the state is invited to raise its 
concerns directly with the Chairman. 


Section 1152.4 What are the 
Chairman’s general responsibilities 
under the Order? 


This section incorporates the most 
important portions of Executive Order 
12372 into the Endowment's regulation, 
emphasizing the Endowment's 
obligations under the Order. The 
mechanisms by which the Endowment 
will carry out many of these general 
obligations are developed further in 
other sections of the rule. For example, 
paragraph (b)(4) of this section is further 
elaborated in 1152.9, concerning state 
plans. 

Paragraph (b)(2) means the 
Endowment is obligated to make efforts 
to ensure that information on proposed 
actions or decisions of the Endowment 
is available to the States in sufficient 
time to be able to exert meaningful 
influence on the Endowment's course of 
action. For example, the Endowment 
would make sure that the state learned 
of draft assistance announcements 
including decision criteria, proposed 
Federal development project decisions, 
and so forth, in time to make a 
meaningful response. 


Section 1152.5 What procedures apply 
to a state's choice of programs under the 
Order? 


States may choose to consult with the 
Endowment under the Order concerning 
any of the Endowment’s programs and 
activities that the Endowment’s Federal 
Register notice on or about April 30, 
1983 and subsequent lists as subject to 
the Order. However, these regulations 
do not require states to consult with the 
Endowment concerning any particular 
program or activity. This is an important 
distinction between the Order's 
consultation policy and the system 
established under Circular A-95, which 
gave states no discretion concerning 
program selection. Under the Order, 
each state may choose whether to use 
the consultation system with respect to 
any particular program or activity. This 
gives states increased flexibility to 
determine how best to allocate their 
resources. For example, many programs 
have existing statutory consultation 
systems. If a state decides that an 
existing consultation system is 
adequate, the state might choose not to 
cover the program under its E.O. 12372 
process, thereby avoiding duplication 
and saving resources for use on other 
programs. A state also might want to 
decline to cover a program which has 


only minor effects on the state and its 
people. 

The Endowment emphasizes that the 
choice of whether to cover a particular 
program or activity listed in the 
Endowment’s Federal Register notice is 
entirely up to each state. While the 
Endowment will be happy to discuss 
with states the most effective ways of 
carrying our consultation concerning its 
programs and activities, the Department 
will not attempt to constrain the state’s 
discretion with respect to program 
selection. 

Paragraph (a) of this section sets out a 
purely administrative requirement 
pertaining to program selection. The 
state must notify the Chairman of the 
programs and activities it chooses to 
cover. When it first establishes its 
official process, the state can meet this 
requirement by sending to OMB, along 
with other information required to 
establish the process, a list of the 
Federal programs and activities it 
wishes to cover. OMB will inform each 
Federal agency of the programs and 
activities of each that the state has 
chosen to cover. Subsequently, the state 
should send all program coverage 
information (additions, deletions, other 
changes) directly to the Endowment. 
This information will enable the 
Endowment’s personne! who work on a 
particular program or activity to know 
which states they must consult with 
under the provisions of the Order. 

Paragraph (b) provides that, once a 
state has established a process and 
made its program selections known to 
the Endowment, the Endowment will 
use the state’s process concerning the 
programs and activities selected by the 
state as soon as feasible. While the 
Endowment will make every effort to 
use the state’s process, there may be 
situations, on individual programs or 
projects, where the Endowment may not 
be able to do so for a time. The 
Endowment will make determinations 
concerning when to begin using the 
state's official process on a case-by-case 
basis and will let the states know when 
it will start to use the state process. 

Paragraph (c) provides that the 
Endowment may establish deadlines for 
changes by states in the program 
selection choices. A state may add or 
delete a program or activity from those 
it wishes to cover under the Order at 
any time. However, in order for 
meaningful consultation to occur under 
the Order, the Endowment may need a 
certain amount of “lead time” before it 
can adapt its procedures to the changed 
circumstances. For this reason, the 
Endowment may find it necessary to 
establish deadlines for program 
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selection changes. These deadlines 
would simply be notifications to the 
states that, for example, if they wished 
to have consultation under the Order 
begin with respect to a particular 
program on a given date, they would 
have to inform the Endowment of their 
program selection change a certain time © 
(e.g., 30 days, 45 days) prior to that date. 


Section 1152.6 How does the Chairman 
give states an opportunity to comment 
on proposed Federal financial 
assistance and direct Federal 
development? 


Paragraph (a) points out that the 
Order would apply not only to 
comments prepared pursuant to the 
official state process but also to 
comments formulated by local elected 
officials to whom the state’s 
consultation role has been delegated in 
specific instances. Section 3(a) of the 
Order permits states to delegate, to local 
elected officials in specific instances, 
the review, coordination, and 
communication with Federal agencies 
that normally take place under the state 
process. This means that states may 
choose not only which programs and 
activities to cover but also who within 
the state has the opportunity to carry 
out the consultation. States have 
complete discretion concerning 
delegation of their consultation role. 

For example, a state could delegate to 
a single mayor the state’s consultation 
role with respect to a project occurring 
in his or her city. The state could 
delegate all consultation under a 
particular program to officials of the 
local governments whose jurisdictions 
are affected by projects under the 
program. The state could delegate its 
consultation role for a particular 
program to local elected officials in 
cities above 250,000 population but not 
to local officials in smaller jurisdictions, 
or vice versa. In any case of delegation, 
the local official to whom the state's 
consultation role is delegated stands in 
the shoes of the official state process 
with respect to the Endowment. For 
example, efforts by the Endowment to 
reach a negotiated solution with the 
local official will be pursued directly 
with the official, not with the state itself. 

The local official to whom the state’s 
consultation rule had been delegated 
would not send his or her comment 
directly to the Endowment. Rather, the 
official would send the comment to the 
Endowment through the state single 
point of contact. The Endowment would 
work with the local official in attempting 
to reach an accommodation, but, if 
efforts at accommodation were 
unsuccessful, the Endowment would 
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explain the nonaccommodation to the 
single point of contact. Routing the 
delegated comment through the state 
single point of contact would alert the 
Endowment to the fact that the local 
official’s comments should be dealt with 
under the provisions of the Order and 
make unnecessary a separate 
communication from the state to the 
Endowment informing the Endowment 
that the comment was an official 
comment of the state. 

It is difficult to specify, in advance, 
the precise time frames that will 
implement the Order's notification 
requirement for the Endowment's 
programs and activities covered by the 
regulations. However, paragraph (c) 
states that, as a general rule, states 
choosing to cover a particular program 
or activity will have at least 30 days (45 
days in the case of interstate situations) 
to comment on proposed Federal 
financial assistance or direct Federal 
development before the Endowment 
commits itself to a given course of 
action. The Endowment, on a case-by- 
case basis, may allow a shorter period 
for comment if unusual circumstances 
make the shorter period necessary. 
Among the kinds of unusual 
circumstances that might necessitate a 
shorter comment period are an 
emergency, the necessity to make a 
grant or cooperative agreement decision 
before the end of a fiscal year, or a 
statutory deadline. 

In order to meet the Order's objective 
of ensuring states a meaningful 
opportunity to influence decisions by the 
Endowment, it may need to establish 
deadlines or time frames in noh- 
regulatory program specific 
announcements for comment on 
particular actions or types of actions. 
Consequently, as provided in paragraph 
(d), the Endowment may define, for its 
varying programs and activities, the 
length of comment periods and the 
starting points from which comment 
periods would begin to run. States and 
localities would still have at least 30 
days to comment (45 days in interstate 
situations), except under unusual 
circumstances. For example, time frames 
may differ among different types of 
programs (e.g., one-year grants, multi- 
grants, direct development projects, 
permits), for different stages of the same 
program (e.g., first application, renewal), 
or at different times (e.g., end of fiscal 
year, deadline for quarterly 
apportionment). 

In some of the Endowment's 
programs, a basic decision to go forward 
with a project may be the key decision 
that determines a subsequent course of 
action by the Endowment. Once the 


initial decision is made, the Endowment 
has little discretion with respect to the 
subsequent decisions. It could inform 
states of the key decision points on 
which their comments are essential if 
the states are to have a meaningful role 
in influencing the Endowment's 
decision. 

In most financial assistance programs, 
a state, local, or private agency applies 
to the Endowment for a grant or 
cooperative agreement or otherwise 
seeks Endowment approval for financial 
assistance to be provided. In order to 
receive notification of applications for 
financial assistance from the 
Endowment, the state should work with 
applicant organizations to ensure that 
applications are provided to the state in 
a timely manner. If it becomes 
necessary, the Endowment may 
establish requirements in non-regulatory 
program specific announcements for 
applicants to submit copies of their 
application to the state. 

In order to ensure timely completion 
of Federal decisionmaking, the 
Endownment may require states to 
complete their reviews of applications 
and to submit their comments to the 
Chairman by a particular date. The 
intent of this provision is to prevent 
undue delays in Federal decisions 
affecting the state. A similar provision, 
in paragraph (d)(3), permits the 
Chairman to establish deadlines in non- 
regulatory program specific 
announcements for state review of the 
Endowment's direct development 
activities. 

Paragraph (e) makes an important 
point with respect to the way that 
communications between states and the 
Endowment would work. Under the 
Order, a state may organize the 
mechanics of its consultation process 
any way it chooses. However, in order 
to ensure that communications between 
the Endowment and the official states 
process flow efficiently, the Endowment 
strongly encourages states to establish a 
“single point of contact” for state 
communications with Federal agencies. 
Channeling communications from the 
states to Federal agencies and from 
agencies back to the states through a 
single point has obvious benefits from 
the point of view of administrative 
simplicity. In addition, it will enable the 
Endowment to know which 
communications to treat as official 
under the provisions of the Order. The 
Endowment needs a means of 
separating the letters from state and 
local elected officials to which it will 
respond through normal correspondence 
channels from those letters to which it 
must respond under the provisions of 
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the Order. States’ use of a single point of 
contact will permit the Endowment to 
make this necessary administrative 
distinction. 

In the absence of a state process, or 
with respect to a program that a state 
has not selected for coverage, the 
Endowment will work with the state, 
consistent with existing legal 
requirements. The provisions of the 
Order and thése regulations will not 
apply, however. 

The proposed regulations would not 
impose any constraints on the content of 
comments that states send to the 
Endowment. However, the Endowment 
would strongly encourage commenters 
under the Order to follow three policies 
which are important for the efficient 
operation of the Order’s consultation 
system. 

First, comments should address 
statutes, regulations, and other 
requirements governing a specific 
program or decision. Often the 
Endowment is required to make a 
decision based on certain statutorily 
established factors. In other cases, the 
Endowment, through regulation or 
guidelines, has established 
decisionmaking criteria for various 
actions. It is unlikely that the 
Endowment would be able to 
accomodate concerns that do not 
address these rerquirements and 
standards, or which are not relevant to 
the decisionmaking process. In order to 
have a meaningful influence on the 
Endowment's decisions, comments must 
be relevant to the factors on which it 
bases its decisions. For example, if the 
Endowment's standards call for a 
decision to be made at a certain stage 
only on the artistic merits of financial 
assistance proposals, before 
consideration is given to costs, the 
Endowment could not accomodate a 
state comment addressing costs during 
the artistic review. 

Second, states can assist the 
Endowment's implementation of the 
Order by clearly specifying the 
magnitude of the state’s concerns. Often 
it may be difficult for the Endowment to 
tell whether a state is firmly ; 
recommending a given course of action, 
has a mild preference for or reservation 
about the action, or is simply seeking 
clarification of the Endowment's 
position. For example, if a state wants 
the Endowment to recognize the state’s 
priorities, accept only a modified 
financial assistance application, or deny 
a financial assistance application, it 
would be very helpful if the state 
identified its position as clearly as 
possible. The Order directs Federal 
agencies to make efforts to accomodate 
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state concerns. The Endowment's ability 
to do so successfully is dependent, to a 
significant degree, on the clear 
articulation of concerns by the states. 

Third, the Endowment may not be ina 
good position to accomodate state and 
local concerns unless the state speaks 
with one voice in its comments. The 
Endowment recognizes that different 
state and local officials and agencies 
may not always agree among 
themselves concerning the course of 
action the Endowment should follow. To 
avoid the Endowment's having to seek 
clarification concerning which set of 
views the state wants the Endowment to 
accomodate. The process will work 
much better if the Endowment receives 
a single set of comments. 


Section 1152.7 How does the Chairman 
make efforts to accomodate state and 
local concerns? 


Paragraph (a) provides that when a 
state comments to the Endowment 
under the Order, the Endowment has 
three choices. The Endowment can 
accept the state’s comments (i.e., do as 
the state recommends). Second, it can 
reach a mutually agreeable solution with 
the state. This solution can differ from 
the original state position on the matter. 
Third, if the Endowment cannot accept 
the state’s comments or reach a 
mutually agreeable solution, the 
Endowment is obligated to give the state 
a timely, simple explanation of its 
reasons for not doing so. While the 
Endowment is not required to accept the 
state’s comments or to begin discussions 
towards another solution, the 
Endowment does have an obligation to 
provide a simple explanation of its 
decision. 

Normally, the explanation could take 
any form which adequately 
communicates the Endowment’s reasons 
for its decision to the state. A telephone 
call, meeting, or a letter would perform 
this function. The Endowment has the 
discretion to choose the most 
appropriate mode of communicating the 
explanation in each case. The 
explanation is made by a designee of 
the Chairman. 

There is one exception to the 
Endowment’s discretion to choose the 
mode of communicating the explanation. 
As paragraph (a)(3)(ii) provides, the 
Governor of the state may request, in 
advance of the time the explanation is 
made or after it is communicated to the 
single point of contact, that an 
explanation of nonaccommodation be 
made in writing. When it receives such a 
request from a Governor, the 
Endowment's explanation will be in a 
letter. 


Paragraph (a)(3)(iii) spells out the role 
of the single point of contact in receiving 
explanations from the Endowment. The 
Endowment will direct all such 
explanations to the single point of 
contact in each state that has one. This 
is true even where accommodation 
discussions have occurred between the 
Endowment and another party in the 
state. 

Paragraph (b) concerns safeguards to 
ensure that the interests of states are 
protected in nonaccommodation 
situations. Paragraph (b)(1), provides 
that nonaccommodation explanation 
will state that the Endowment will not 
implement its decision until ten days 
after the single point of contact receives 
the explanation, except as provided in 
paragraph (b)(2). This waiting period is 
intended to permit states to respond to 
the Endowment in cases of 
nonaccommodation before the 
Endowment has awarded a grant or 
cooperative agreement, begun 
construction of a facility, or otherwise 
irrevocably carried out the decision. In a 
case in which the Endowment has 
provided a verbal explanation of a 
decision to the single point of contact, 
and the Governor subsequently has 
requested a written explanation, the ten- 
day period will start to run from the date 
of the original explanation to the single 
point of contact. 

Paragraph (b)(2) recognizes that there 
will be some situations in which the 
Endowment cannot observe the ten-day 
waiting period. These unusual 
circumstances could include, for 
example, a statutory deadline, 
emergency, or end of a fiscal year 
situation that may make it infeasible for 
the Endowment to wait ten days before 
implementing its decision. In a situation 
where the Endowment cannot observe 
the waiting period, the Chairman or a 
designee of the Chairman at a higher 
level than the official responsible for 
making the original decision will review 
the decision before the 
nonaccommodation explanation is made 
and before the Endowment implements 
the decision. The nonaccommodation 
explanation will include the 
Endowment’s reasons for determining 
that the ten-day waiting period is not 
feasible. 


Section 1152.8 What are the 
Chairman’s obligations in interstate 
situations? 


In some cases, action taken by the 
Endowment in Federal financial 
assistance and direct Federal 
development programs may have an 
impact on interstate areas. In these 
situations, the Endowment has certain 
additional obligations. First, it must 


identify its direct Federal development 
or Federal financial assistance actions 
or decisions that have an impact on 
interstate areas. Having done so, the 
Endowment must, as provided in 
paragraph (b), notify the potentially 
affected states, whether or not they 
have established an official state 
process under the Order. Except in 
unusual circumstances (e.g., 
emergencies, financial assistance 
awards at the end of the fiscal year), the 
Endowment must provide the affected 
states an opportunity for comment of at 
least 45 days before it commits itself to 
a course.of action. The increase in the 
minimum comment period from 30 to 45 
days in interstste situations allows extra 
time for.states to coordinate among 
themselves before providing views to 
the Endowment. 

The Endowment obviously, cannot 
require states to coordinate with each 
other on proposed Federal assistance or 
direct development having an impact on 
an interstate area. However, the 
Endowment strongly encourages each 
affected state to share its comments 
with and obtain the views of other 
affected states, using the other state’s 
single point of contact, if there is one, or 
an appropriate state official if there is 
not a single point of contact. The 
Endowment encourages states to 
reconcile differences where they exist, 
so that the states can present the 
Endowment with a unified position. If 
the affected states provide the 
Endowment with conflicting 
recommendations, the Endowment will, 
with respect to states that have 
established a process under the Order, 
accommodate recommendations to the 
extent possible and explain its 
nonaccommodations of other points of 
view as provided in § 1152.7. 


Section 1152.9 How may a state 
simplify, consolidate, or substitute 
federally required state plans? 


This section carries out section 2(d) of 
the Order, which directs Federal 
agencies to “allow” states to consolidate 
or simplify plans and to “encourage” 
states to substitute their own plans for 
Federally required state plans. 

Paragraph (a) defines three terms used 
in this section. For a state to “simplify” 
a plan means that a state may develop 
its own format, choose its own 
submission date, and select the planning 
period covered by the plan. 
“Consolidate” means that the state may 
meet statutory and regulatory 
requirements by combining two or more 
plans into one document. The state may 
also select the format, submission date, 
and planning period for the consolidated 
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plan. “Substitute” means that a state 
may use a plan or other document that is 
developed for its own purposes to meet 
Federal requirements in place of a plan 
mandated by the Endowment. State 
plans required by the Endowment that 
are eligible for modification (i.e., 
simplification, consolidation, or 
substitution) under the Order will be 
listed by the Endowment in an OMB 
notice published in today’s Federal 
Register. The Endowment is willing to 
consider other state plans for eligibility 
for modification under this section. 

For purposes of state plan 
modifications, it is necessary to draw a 
distinction between the state’s decision 
concerning which plans it wants to try 
to modify and the Endowment's decision 
concerning whether to accept modified 
plans. Paragraph (b) deals with the first 
of these issues. A state may decide to 
try to simplify, consolidate or substitute 
state plans without prior approval by 
the Endowment. The state's discretion in 
this respect is complete. 

Paragraph (c) points out that the 
Endowment will review the content of 
state proposals to simplify, consolidate, 
or substitute state plans to ensure that 
they meet all applicable Federal 
requirements. Under this provision, the 
Endowment could disapprove the 
content of a modified plan on the basis, 
for example, of legal insufficiency or the 
failure of the modified plan to meet 
Federally mandated substantive 
standards. If the Endowment 
disapproves a state plan, the state may 
have recourse to any existing appeal 
process of the Endowment applicable to 
the program in question. However, the 
Endowment does not propose any new 
special appeal process for situations in 
which the Endowment does not accept a 
modified plan. 

This paragraph is not intended to give 
the Endowment any new authority it 
does not already have to review or 
disapprove state plans. For example, if a 
statute limits the grounds on which the 
Endowment may disapprove a state 
plan submission, this paragraph is not 
intended to expand those limits. The 
paragraph does emphasize, however, 
that these regulations do not impair the 
Endowment's existing authority to 
review and, if necessary, disapprove 
state plans. This section also does not 
affect any existing statutory or 
regulatory requirements concerning 
submission dates, planning periods, or 
formats of state plans. The Endowment 
will review and make appropriate 
modifications in regulatory requirements 
without a statutory basis to allow more 
state flexibility. 


The Endowment'’s ability to review 
state plans is important not only for its 


ability to administer its programs 
effectively but also to prevent states 
from inadvertently causing delays in 
Endowment funding decisions. In many 
financial assistance programs, required 
program standards must be met through 
a state plan before Federal funds are 
awarded. The Endowment may not be in 
a position to award funds to recipients if 
a plan does not meet legal requirements 
or substantive Federal program 
standards. 

The Endowment encourages states 
which wish to simplify, consolidate or 
substitute state plans to inform the 
Endowment well in advance of their 
intentions. Early discussions between 
state officials and the Endowment 
regarding proposed modifications of 


plans will help to avoid later problems, 


including unexpected delays or 
disapprovals of modifications. The 
Endowment is very willing té work 
closely with state officials on plan 
modifications and, where feasible, will 
provide technical assistance or advice in 
plan modification efforts. 


Section 1152.10 May the Chairman 
waive any provision of these 
regulations? 


This section allows the Chairman to 
waive any provision in these regulations 
in an emergency. The Endowment 
expects to use this provision sparingly, 
since the Endowment'’s policy is to carry 
out the Order as fully as it can. 


List of Subjects in 45 CFR Part 1152 


Intergovernmental relations. 


Issued at Washington, D.C., January 17, 
1983. 
F. M. Hodsoll, 


Chairman, National Endowment for the Arts. 


Attachment—List of Proposed Exclusions 
from Scope 


1. For the reasons set out in this 
Preamble, the National Endowment for 
the Arts proposes to amend Title 45, 
Code of Federal Regulations, by adding 
a new Part 1152, to read as follows: 


PART 1152—INTERGOVERNMENTAL 
REVIEW OF NATIONAL ENDOWMENT 
FOR THE ARTS PROGRAMS AND 
ACTIVITIES 


Sec. 

1152.1 What is the purpose of these 
regulations? 

1152.2 What definitions apply to these 
regulations? 

1152.3 What programs and activities of the 
Endowment are subject to these 
regulations? , 

1152.4 What are the Chairman’s general 
responsibilities under the Order? 

1152.5 What procedures apply to a state’s 
choice of programs under the Order? 
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Sec. 

1152.6 How does the Chairman give states 
an opportunity to comment on proposed 
Federal financial assistance and direct 
Federal development? 

1152.7 How does the Chairman make efforts 
to accommodate state and local 
concerns? 

1152.8 What are the Chairman's obligations 
in interstate situations? 

1152.9 How may a state simplify, 
consolidate, or substitute Federally 
required state plans? 

1152.10 May the Chairman waive any 
provision of these regulations? 

Authority: Executive Order 12372 (July 14, 

1982; 47 FR 30959); section 401(b) of 

Intergovernmental Cooperation Act of 1968 

(42 U.S.C. 4231(b)). 


§ 1152.1 What is the purpose of these 
regulations? 

(a) The regulations in this part 
implement Executive Order 12372, 
issued July 14, 1982, and titled 
“Intergovernmental Review of Federal 
Programs.” 

(b) Executive Order 12372 is intended 
to foster an intergovernmental 
partnership and a strengthened 
Federalism by relying on state and local 
processes for state and local 
government coordination and review of 
proposed Federal financial assistance 
and direct Federal development. 

(c) The Order and these regulations 
are intended only to improve the 
internal management of the Endowment. 
Neither the Order nor these regulations 
are intended to create any right or 
benefit enforceable at law by a party 
against the Endowment or its officers. 


§ 1152.2 What definitions apply to these 
regulations? 


“Endowment” means the National 
Endowment for the Arts. 

“Order” means Executive Order 
12372, issued July 14, 1982, and titled 
“Intergovernmental Review of Federal 
Programs.” 

“Chairman” means the Chairman of 
the National Endowment for the Arts or 
an official or employee of the 
Endowment acting for the Chairman 
under a delegation of authority. 

“State” means any of the 50 states, the 
District of Columbia, the 
Commonwealth of Puerto Rico, the 
Commonwealth of the Northern Mariana 
Islands, Guam, American Samoa, the 
U.S. Virgin Islands, or the Trust 
Territory of the Pacific Islands. 


§ 1152.3 What programs and activities of 
the Endowment are subject to these 
regulations? 

(a) The Chairman publishes in the 
Federal Register a list of the 
Endowment's programs and activities 





that are subject to the Order and these 
regulations. 


§ 1152.4 What are the Chairman’s general 
responsibilities under the Order? 

(a) The Chairman provides 
opportunities for consultation by elected 
officials of those state and local 
governments that would provide the 
non-Federal funds for, or that would be 
directly affected by, proposed Federal 
financial assistance from, or direct 
Federal development by, the 
Endowment. 

(b) If a State adopts a process under 
the Order to review and coordinate 
proposed Federal financial assistance 
and direct Federal development, the 
Chairman, to the extent permitted by 
law: 

(1) Uses the State process to 
determine official views of state and 
local elected officials; 

(2) Communicates with state and local 
elected officials as early in a program 
planning cycle as is reasonably feasible 
to explain specific plans and actions; 

(3) Makes efforts to accommodate 
state and local elected officials’ 
concerns with proposed Federal 
financial assistance and direct Federal 
development that are communicated 
through the state process; 

(4) Allows the state to simplify and 
consolidate existing Federally required 
state plan submissions; 

(5) Where state planning and 
budgeting systems are sufficient and 
where permitted by law, encourages the 
substitution of State plans for Federally 
required state plans; 

(6) Seeks the coordination of views of 
affected state and local elected officials 
in one state with those of another state 
when proposed Federal financial 
assistance or direct Federal 
development has an impact on interstate 
metropolitan urban centers or other 
interstate areas; and 

(7) Supports state and local 
governments by discouraging the 
reauthorization or creation of any 
planning organization which is 
Federally-funded, which has a limited 
purpose, and which is not adequately 
representative of, or accountable to, 
State or local elected officials. 


§ 1152.5 What procedures apply to a 
state’s choice of programs under the 
Order? 


(a) Each state that adopts a process 
under the Order notifies the Chairman 
of the Endowment's programs that the 
state chooses to cover under the Order. 

(b) The Chairman uses a state’s 
process under the Order as soon as 
feasible, depending on individual 
programs and projects, after the state 


notifies the Chairman of its program 
choices. 

(c) States may change their program 
choices under the Order at any time. 
The Chairman may establish deadlines 
by which states are required to inform 
the Chairman of changes in their 
program choices. 


§ 1152.6 How does the Chairman give 
states an opportunity to comment on 
proposed Federal financial assistance and 
direct Federal development? 

(a) This section applies to all 
comments received from a state 
pursuant to an official process it has 
established under the Order, including 
comments where the state has delegated 
to local elected officials the review, 
coordination and communication with 
the Endowment. 

(b) Except in unusual circumstances, 
the Chairman gives states at least 30 
days to comment on any proposed 
Federal financial assistance or direct 
Federal development (see § 1152.8 for 
comment periods pertaining to interstate 
situations). 

(c) Subject to paragraph (b) of this 
section, the Chairman may establish 
deadlines for: 

(1) Applicants to submit copies of 
their applications to the states; and 

(2) States to complete their review of 
applications under a financial 
assistance program and to submit their 
comments to the Endowment. 

(3) States to complete their review of 
proposed direct Federal development, 
and submit their comments to the 
Endowment. 

(d) The Chairman responds as 
provided in the Order to all comments 
from a state that are provided through a 
state office or official that acts as a 
single point of contact under the Order 
between the state and all Federal 
agencies. 


§ 1152.7 How does the Chairman make 
efforts to accommodate state and local 
concerns? 

(a) If a state provides comments to the 
Endowment in accordance with 
§ 1152.6(d), the Chairman: 

(1) Accepts the state’s comments; 

(2) Reaches a mutually agreeable 
solution with the state; or 

(3)(i) Provides the state with a timely 
explanation of the basis for the 
Endowment’s decision. 

(ii) If requested by the Governor, the 
Chairman provides the explanation in 
writing. 

(iii) If the state has designated a state 
office or official as a single point of 
contact between the state and all 
Federal agencies, the Chairman provides 
any explanation under paragraph (a)(3) 
of this section to that office or official. 
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(b) In any explanation under 
paragraph (a)(3) of this section, the 
Chairman informs the state that: 

(1) The Endowment will not 
implement its decision for ten days after 
the state receives the explanation; or 

(2) The Chairman has reviewed the 
decision and determined that, because 
of unusual circumstances, the ten-day 
waiting period is not feasible. 


§ 1152.8 What are the Chairman’s 
obligations in interstate situations? 


The Chairman is responsible for: 

(a) Identifying proposed Federal 
financial assistance and direct Federal 
development that have an impact on 
interstate areas; 

(b) Notifying the affected states, 
including states that have not adopted a 
process under the Order; and 

(c) Except in unusual circumstances, 
providing the affected states an 
opportunity of at least 45 days to 
comment. 


§ 1152.9 How may a state simplify, 
consolidate, or substitute Federally 
required state plans? 

(a) As used in this section: 

(1) “Simplify” means that a state may 
develop its own format, choose its own 
submission date, and select the planning 
period for a state plan. 

(2) “Consolidate” means that a state 
may meet statutory and regulatory 
requirements by combining two or more 
plans into one document and that the 
state can select the format, submission 
date, and planning period for the 
consolidated plan. 

(3) “Substitute” means that a state 
may use a plan or other document that it 
has developed for its own purposes to 
meet Federal requirements. 

(b) If not inconsistent with law, a 
state may decide to try to simplify, 
consolidate, or substitute Federally 
required state plans without prior 
approval by the Chairman. 

(c) The Chairman reviews each state 
plan that a state has simplified, 
consolidated, or substituted and accepts 
the plan only if its contents meets 
Federal requirements. 


§ 1152.10 May the Chairman waive any 
provision of these regulations? 

In an emergency, the Chairman may 
waive any provision of these 
regulations. 


Attachment—National Endowment for the 
Arts Programs/ Activities Proposed for 
Exclusion From the Scope of Executive Order 
12372 


The National Endowment for the Arts 
proposes to exclude the following listing of 
programs/ activities from the scope of E.O. 
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12372 in accordance with the following 


Government wide criteria: 


Program/activity 


Generic exclusion 


Basis for exclusion 


Class exclusion 





| Excluded by 

| previously 
announced 
administration 
Policy: Direct 
payments to 
Individuals. 





Promotion of the 
Arts: 
Dance..... 
Design Arts 
Folk Arts... 
International 
Literature ... 
Media: Film/ 

Radio/ 
Television. 
Museums 
Music 
Theatre 
Visual Arts 
National 
Endowment 
Fellowship 
Program 
Chalienge 
Expansion Arts 
Inter-Arts. 
Opera-Musical 
Theatre 


[FR Doc. 83-1758 Filed 1-21-83; 8:45 am] 
BILLING CODE 7537-01-M 





Excluded because 
not determined 
to be within the 
definition of 
financial 
assistance, 
direct federal 
licensing or 
permitting under 
the Executive 
Order: Direct 
financial 
assistance 
between the 
Federal 
government and 
a non- 
governmental 
entity 
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NATIONAL FOUNDATION ON THE 
ARTS AND THE HUMANITIES 


National Endowment for the 
Humanities 


Intergovernmental Review of National 
Endowment for the Humanities 
Programs and Activities 


AGENCY: National Endowment for the 
Humanities, National Foundation of the 
Arts and the Humanities. 


ACTION: Notice. 


SUMMARY: This Notice sets forth the 
Endowment's intention not to publish a 
proposed rule to implement Executive 
Order 12372, “Intergovernmental Review 
of Federal Programs,” which replaced 
the intergovernmental consultation 
system developed under Office of 
Management and Budget (OMB) Circular 
A-95. 

DATE: Comments must be received on or 
before March 10, 1983. 

ADDRESS: Interested persons should 
submit comments to Mr. Bruce Carnes, 
Office of Planning and Policy 
Assessment, National Endowment for 
the Humanities, Room 1016, 806 15th 
Street, NW., Washington, D.C. 20506. 
FOR FURTHER INFORMATION CONTACT: 
Mr. Bruce Carnes, Office of Planning 
and Policy Assessment, 202-724-0344. 
SUPPLEMENTARY INFORMATION: On July 
14, 1982, President Reagan signed 


Executive Order 12372, 
“Intergovernmental Review of Federal 
Programs.” The Executive Order is 
reproduced as Attachment A to the 
OMB Notice published in today’s 
Federal Register. The Order directs the 
revocation of Circular A-95, and 
provides for a new, more effective, 
intergovernmental consultation system 
that is consistent with the President's 
policies concerning Federalism and 
regulatory relief. Under the Order, states 
and localities will take the initiative for 
establishing review procedures and 
priorities. State and local elected 
officials, not the Federal Government, 
will determine, within the scope of the 
Order, which Federal programs and 
activities to review and the procedures 
by which the review will take place. 
When state and local elected officials 
bring their concerns to a Federal 
agency’s attention through this process, 
the agency will have to make efforts to 
accommodate the concerns, and, if it 
does not accommodate them, explain 
why not. This “accommodate or 
explain” provision gives greater weight 
to state and local views than Circular 
A-95 did. In addition, states will have 
the opportunity, to the extent permitted 
by law, to simplify, consolidate, or 
substitute Federally required state 
plans. 

Most Federal agencies are publishing 
in today’s Federal Register a Notice of 
Proposed Rulemaking to implement 
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Executive Order 12372. However, the 
Endowment has concluded that it has no 
Federal financial assistance to which 
the Order should apply. Consequently, 
the Endowment is not publishing a 
proposed rule. 

This Notice lists those programs-and 
activities that the Endowment proposes 
to exclude from coverage under the 
Order. The reason for each proposed 
exclusion is also listed. The Endowment 
seeks comments on the proposed 
exclusions. If the Endowment wants to 
exclude new or additional programs or 
activities from coverage under the Order 
in the future, it will publish a Federal 
Register Notice requesting comment on 
the proposed exclusions. 

Even if a program or activity is 
excluded from the consultation system 
established by the Order, state and local 
officials would still have an opportunity 
to have their views considered by the 
Endowment. Indeed, statutory 
requirements for consultation, such as 
section 401(b) of the Intergovernmental 
Cooperation Act of 1968 (42 U.S.C. 
4231(b)), require Federal agencies to 
consider the views of state and local 
governments. The Endowment will, of 
course, comply with all existing or 
future statutory requirements of this 
kind. 

The Endowment proposes to exclude 
the following: 





Program 


EDUCATION PROGRAMS 


1. Humanities instruction in elementary and secondary schools (1981 


CFDA #45.127). 


Exemplary projects, nontraditional programs, and teaching materials 
. Central disciplines in undergraduate EDUCATION .............ssrsesereneesenseenes 


FELLOWSHIPS AND SEMINARS 


. Fellowships for independent study research (1981 CFDA #45.142).........| 


Fellowships for college teachers (1981 CFDA #45.143) 


Summer stipends (1981 CFDA #45.121) ................ 


Summer seminars for college teachers (1981 CFDA #45.116)... 


Summer seminars for secondary schoo! teachers 


Fellowships at centers for advanced study (1981 CFDA #45.122)........... 


RESEARCH PROGRAMS 


10. Basic research (1981 CFDA #45.140) 
11. Regional studies (1981 CFDA #45.141) 


12. Intercultural research (1981 CFDA #45.148 


13. Humanities, science, and technology (1981 CFDA #45.13 


esearch conferences (1981 CFDA #45.134) 
Research tools (1981 CFDA #45.145) 
Editions (1981 CFDA #45.146) 

7. Translations (1981 CFDA #45.147) 


Organization and improvement projects (1981 CFDA #45.124) 
Conservation and preservation projects (1981 CFDA #45.149).......... 19 


Publications (1981 CFDA #45.132)..0.........cccsccsessesssssseveseesersssnesnssesevesees 


| 


schools. 


Research activities in the humanities 


Reason 


| 1. Direct grants to schools and colleges to improve the teaching of the humanities in elementary and secondary 


| 2. Direct grants to institutions of higher education to improve the quality of humanities instruction. 
.| 3. Direct grants to institutions of higher education to improve the quality of hurnanities instruction. 


4. Direct payments for individuals research in the humanities; and, 


5. Direct grants to individuals to conduct research in the humanities; and, 


Research activities in the humanities. 


| 6. Direct grants to individuals to conduct research in the humanities; and, 


Research activities in the humanities. 
...| 7. Direct grants to institutions of ec 
8. Direct grants to institutions of high 


tion to conduct seminars in the humanities 
education to conduct seminars in the h 
9. Direct grants to humanities and institutions to offer individual fellowships in the humanities 


imanities 


Direct grants to individuals to conduct research in the humanities; and, 


search in the humanities 
11. Direct yrants to ind 
Research activities in the humanities 


eile tivities in the F anities: and 
arch a int imanities; anc, 


duals to conduct research in the humanities; and, 


S institutions and organizations to sponsor fellowships in intercultural research in the 


als to conduct projects which explore the interrelati 


and 


ations and educational institutions to 


hips between the humanities and 


establish or conduct programs which explore the 


the humanities and science and technology. 


for scholars to exchange and discuss new ideas, t 
to create a research tool or reference wo 


1s, and research in the humanities. 


k for t 


to produce authoritative and annotated texts in all fields of the humanities 


17. Direc s rs to translate into English texts and docume 
t grants to institutions and organizations to organize or otherwise imp 


18. Dire 
humanities. 


deterioration 


ts written in foreign languages 
‘ove their resource collections in the 


Direct grants to institutions and organizations to conserve and preserve documents that are in danger of 


20. Direct grants to presses to help defray some of the cost of publishing books in the humanities. 





Federal Register / Vol. 


Program 


GENERAL PROGRAMS 


21. Humanities projects in media (1981 CFDA #45.104).. : 
22. Humanities projects in museums and historical organizations (1961 
CFDA #45.125) 
Youth programs (1981 CFDA #45.135) 


Program development (1981 CFDA #45.113).. 


5. Humanities projects in libraries (1981 CFDA #45.137) ......cc-rsseseserreves 


STATE PROGRAMS 
5. State Programs (1981 CFDA #45.129) 


° PLANNING AND ASSESSMENT STUDIES 


27. Planning and Assessment studies (1981 CFDA #45.128)........cssusssee 


CHALLENGE GRANTS 
Challenge grants (1981 CFDA #45.130).. 


Issued at Washington, D.C., January 17, 1983. 
William J. Bennett, 
Chairman, National Endowment for the Humanities, 
{FR Doc. 83-1756 Filed 1-21-83; 8:45 am] 
BILLING CODE 7356-01-M 
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| 
21. Direct grants to individuals to develop radio, television, or film programs or scripts in the humanities. 
| 22. Direct grants to museums and organizations to plan, develop, and implement exhibitions and interpretive 
Programs in the humanities. 
23. Direct grants to individual youths to pursue research projects in the humanities; and, 
Direct grants to organizations and institutions to launch out-of-school programs in the humanities directed at youths. 


.| 24. Direct grants to organizations and institutions to organize humanities programs directed at adult, general 


audiences. 
| 25. Direct grants to libraries to support humanities programs directed at the adult, out-of-school audiences. 


suf 26. Direct grants to non-governmental state humanities councils to provide partial-support for the cost of regrants to 


state and local humanists. 


| 27. Direct grants to organizations institutions to undertake data-gathering and analysis of information on issues 
important to the humanities. 


28. Direct grants to institutions and organizations to stimulate private sector contributions for strengthening the 
humanities and their programs in the humanities. 
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January 24, 1983 
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NATIONAL SCIENCE FOUNDATION 
45 CFR Part 660 


Intergovernmental Review of National 
Science Foundation Programs and 
Activities 


AGENCY: National Science Foundation. 
ACTION: Notice of proposed rulemaking. 


SUMMARY: This proposed rule would 
implement Executive Order 12372, 
“Intergovernmental Review of Federal 
Programs.” It applies to Federal 
financial assistance and direct Federal 
development programs and activities of 
the National Science Foundation. 
Executive Order 12372, and these 
proposed regulations, are intended to 
replace the intergovernmental 
consultation system developed under 
Office of Management and Budget 
(OMB) Circular A-95. They provide for a 
new intergovernmental consultation 
system. Under the Order, state and local 
elected officials, not the Federal 
Government, will determine what 
Federal programs and activities to 
review and the procedures by which 
review will take place. 

DATE: Comments must be received on or 
before March 10, 1983. 

ADDRESS: Interested persons should 
submit comments to the National 
Science Foundation, 1800 G Street NW., 
Washington, DC 20550. Attn: Office of 
the General Counsel. Comments will be 
available for inspection at the above 
address from 9:00 a.m. to 4:30 p.m., 
Monday through Friday. 

FOR FURTHER INFORMATION CONTACT: 
Ruth Greenstein, Office of the General 
Counsel, (202) 357-9438. 
SUPPLEMENTARY INFORMATION: 


Background 


On July 14, 1982, President Reagan 
signed Executive Order 12372, 
“Intergovernmental Review of Federal 
Programs.” The Executive Order is 
reproduced as Attachment A to the 
OMB Notice published in today’s 
Federal Register. The Order directs the 
revocation of Circular A-95, and 
provides for a new intergovernmental 
consultation system that is consistent 
with the President's policies concerning 
Federalism and regulatory relief. Under 
the Order, states and localities will take 
the initiative for establishing review 
procedures and priorities. State and 
local elected officials, not the Federal 
Government, will determine, within the 
scope of the Order, which Federal 
programs and activities to review and 
the procedures by which the review will 
take place. When state and local elected 
officials bring their concerns to a 


Federal agency’s attention through this 
process, the agency will have to make 
efforts to accommodate the concerns, 
and, if it does not accommodate them, 
explain why not. This “accommodate or 
explain” provision gives greater weight 
to state and local views than Circular 
A-95 did. In addition, states will have 
the opportunity, to the extent permitted 
by law, to simplify, consolidate, or 
substitute Federally required state 
plans. 


OMB Guidance to States 


In order to assist states as they begin 
their work in implementing the Order, 
OMB on or before today wrote to each 
state concening the establishment of an 
official state process. This letter will be 
reproduced in the Federal Register in the 
next few days. This letter explains the 
role of the “single point of contact.” A 
“single point of contact” is the one office 
or official in a state that transmits the 
result of the state review and 
coordination with recommendations that 
differ from the Federal proposal to the 
Foundation and other Federal agencies 
and to which the Foundation directs ~ 
official communications (e.g., 
explanations of nonaccommodation) to 
the state under the Order. A state may 
have as few or as many entities as it 
chooses to perform review and 
coordination and to conduct discussions 
with the Foundation. However, there 
should be only one point of contact to 
officially transmit recommendations for 
change to all Federal agencies under the 
Order. It is up to the state whether the 
single point of contact plays a 
substantive role with respect to the 
state’s views, or simply acts as a focal 
point for official communications. 

It it also worth emphasizing that 
states are not required to adopt an 
official state process at all. However, 
after final rules implementing the Order 
become effective (they will be published 
on or about April 30, 1983), the existing 
Federal A-95 consultation regulations 
will no longer be in effect. Other 
existing statutory consultation 
requirements are not affected by this 
proposed rule. 

The National Science Foundation has 
the basic responsibility of ensuring that 
its programs and activities are carried 
out in conformity with the Order's 
provisions. OMB will have general 
Government-wide oversight 
responsibility for the implementation of 
the Order. OMB will neither attempt to 
exercise any day-to-day operational 
control of agency actions nor act as a 
forum for “appeals” of agency actions 
by non-Federal parties. 


Development of Proposed Regulations 


If the objectives of the Executive 
Order are to be met, Federal agencies 
must ensure that they deal with state 
and local elected officials in a consistent 
and understandable way. To this end, 
the Federal agencies affected by the 
Order have worked together to make 
common policy decisions and, to the 
extent feasible, to draft common 
regulatory language. The agencies 
involved chose an approach that 
minimizes the imposition of regulatory 
requirements on non-Federal parties. 
For the most part, these proposed 
regulations will spell out the 
Foundation’s obligations, in response to 
the views expressed by state and local 
elected officials. A paper discussing the 
policy decisions made by the agencies 
and OMB was made available to the 
public in December (citation and date).- 
Following the close of the comment 
period, the agencies will again work 
together with the aim of promulgating 
final rules that are substantially 
consistent with one another. It is the 
Federal Government's intentions that 
there will be no further rulemaking with 
respect to this Executive Order. 

The Executive Order mandates the 
implementation of final regulations by 
April 30, 1983. It will not be possible to 
have an adequate comment period and 
meet this deadline if the normal 30-day 
delay between the publication date of a 
final rule and its effective date is 
observed. Consequently, the Foundation 
proposes to make the final rule effective 
immediately upon its publication on 
April 30. 

As a matter of style, the proposed 
rules use the present tense when 
describing the Foundation’s obligations. 
For example, when the proposed 
regulation says that the Director 
“provides the State with a timely 
explanation,” the regulation requires the 
Director to do so. 


Removal of Regulations Implementing 
OMB Circular A-95 


In connection with this proposed 
rulemaking, the Foundation is proposing 
to remove its existing regulations 
implementing former OMB Circular A- 
95. Executive Order 12372 directed OMB 
to revoke the Circular itself, and the 
OMB directive revoking the Circular told 
Federal agencies to leave their A-95 
regulations in place only until new 
regulations implementing the Order 
were promulgated on April 30, 1983. 
Final rules carrying out the removal will 
be published on or about April 30, 1983, 
in conjunction with the Foundation’s 
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final rule implementing Executive Order 
12372. 


Executive Order 12291, Regulatory 
Flexibility Act and Paperwork 
Reduction Act 


The Foundation has determined that 
this is not a major rule under Executive 
Order 12291. The proposed rule would 
simplify consultation with the 
Foundation and allow state and local 
governments to establish cost-effective 
consultation procedures. For this reason, 
the Foundation believes that any 
economic impact the regulation has will 
be positive. It is unlikely that its 
economic impacts will be significant, in 
any case. Consequently, the Foundation 
certifies, under the Regulatory 
Flexibility Act, that this rule would not 


have a substantial economic impact ona . 


significant number of small entities. This 
proposed rule is not subject to section 
3504(h) of the Paperwork Reduction Act, 
since it would not require the collection 
or retention of information. 


Section-by-Section Analysis 


Section 660.1 What is the purpose of 
these regulations? 


This section briefly states the purpose 
of the regulations, which is to implement 
Executive Order 12372 and foster an 
improved system of intergovernmental 


consultation. Paragraph (c) states the 
important point that the Order, and 
these regulations, are intended only to 
affect the Foundation’s internal 
management of its consultation with 
state and local governments. Neither the 
Order nor these regulations are intended 
to create any right of judicial review of 
the Foundation’s action. For example, it 
is not intended that a state or local 
government would have the right to sue 
the Foundation because the Foundation 
failed to explain a nonaccommodation 
of a state recommendation. 


Section 660.2 What definitions apply 
to these regulations? 


This section defines several terms 
used frequently in the proposed rule. 
“Foundation” means the National 
Science Foundation. “Order” means 
Executive Order 12372. “Director” 
means the Director of the National 
Science Foundation or an official or 
employee of the Foundation acting 
under a delegation of authority from the 
Director. This does not mean that there 
must be a new, specific, formal 
delegation pertaining to Executive Order 
12372. Any official who has existing 
authority to act concerning a program or 
activity under a delegation could act 
under the Order concerning that 
program or activity. “State” means any 


of the 50 states, the District of Columbia, 
the Commonwealth of Puerto Rico, the 
Commonwealth of the Northern Mariana 
Islands, U.S. Virgin Islands, Guam, 
American Samoa, or the trust territory 
of the Pacific Islands. The definition of 
“state” means that the District of 
Columbia, Puerto Rico, and the other 
jurisdictions mentioned may create an 
official consultation process and consult 
with Federal agencies on the same basis 
as each of the 50 states. 

Several other terms appearing in the 
Order are not defined in this section, but 
are used in the regulation in a way that 
makes their operational meaning clear 
(e.g., accommodate and explain in 
§ 660.7). 


Section 660.3 What programs and 
activities of the Foundation are subject 
to these regulations? 


The intent of the Order is that state 
and local elected officials should have 
the opportunity to consult with Federal 
agencies under the Order concerning as 
many Federal programs and activities as 
they wish. Paragraph (a) provides that 
the Foundation will publish a Federal 
Register notice, in conjunction with the 
publication of its final Executive Order 
12372 rule, listing the programs and 
activities that are subject to the Order. 
Updated lists will be published when 
necessary in order to let states know 
which of the Foundation’s programs and 
activities they may choose to cover. 

The attachment to this preamble 
contains a list of those programs and 
activities that the Foundation proposes 
to include and to exclude from coverage 
under the Order. The reason for each 
proposed inclusion or exclusion is also 
listed. The Foundation seeks comments 
on the proposed coverage. After 
promulgation of the final rules, if the 
Foundation wants to exclude from 
coverage under the Order new or 
additional programs or activities similar 
to those that are included, it will publish 
a Federal Register notice requesting 
comment on the proposed exclusions. Of 
course, activities and programs that 
clearly are neither Federal financial 
assistance nor direct Federal 
development (e.g., procurement by the 
Foundation) are not subject to the 
Order. Also, the Order and these 
regulations do not apply to proposed 
regulations, legislation, budget 
formulation, or classified programs or 
activities where formal consultation 
would endanger national security. 

Even if a program or activity is 
excluded from the consultation system 
established by the Order, state and local 
officials may still have a statutory basis 
to have their views considered by the 
Foundation. Indeed, statutory 


requirements for consultation, such as 
section 401(b) of the Intergovernmental 
Cooperation Act of 1968 (42 U.S.C. 
4231(b)), require Federal agencies to 
consider the views of state and local 
governments. However, the Foundation 
is not obligated to follow the provisions 
of the Order and these regulations with 
respect to excluded programs and 
activities. 

Paragraph (b) simply states the 
Director's obligation, to the extent 
permitted by law, to use a state’s official 
process to determine official views of 
state and local officials. This obligation, 
which derives directly from the Order, 
extends only to programs and activities 
subject to the Order which a state has 
selected for coverage under § 660.5 of 
these regulations. If at any time a state 
believes that any official of the 
Foundation has not made appropriate 
use of the official state process for 
included programs, the state is invited to 
raise its concerns directly with the 
Director. 


Section 660.4 [Reserved] 


Section 660.5 What procedures apply 
to a state’s choice of programs under the 
Order? 


States may choose to consult with the 
Foundation under the Order concerning 
any of the Foundation’s programs and 
activities that the Foundation’s Federal 
Register notice on or about April 30, 
1983, and subsequently lists as subject 
to the Order. However, these regulations 
do not require states to consult with the 
Foundation concerning any particular 
program or activity. This is an important 
distinction between the Order’s 
consultation policy and the system 
established under Circular A-95, which 
gave states no discretion concerning 
program selection. Under the Order, 
each state may choose whether to use 
the consultation system with respect to 
any particular program or activity. This 
gives states increased flexibility to 
determine how best to allocate their 
resources. A state also might want to 
decline to cover a program which has 
only minor effects on the state and its 
people. 

The Foundation emphasizes that the 
choice of whether to cover a particular 
program or activity listed in the 
Foundation’s Federal Register notice is 
entirely up to each state. While the 
Foundation will be happy to discuss 
with states the most effective ways of 
carrying out consultation concerning its 
programs and activities, the Foundation 
will not attempt to constrain the state’s 
discretion with respect to program 
selection. 





Paragraph (a) of this section sets out a 
purely administrative requirement 
pertaining to program selection. The 
state must notify the Director of the 
programs and activities it chooses to 
cover. When it first establishes its 
official process, the state can meet this 
requirement by sending to OMB, along 
with other information required to 
establish the process, a list of the 
Federal programs and activities it 
wishes to cover. OMB will inform each 
Federal agency of the programs and 
activities of each that the state has 
chosen to cover. Subsequently, the state 
should send all program coverage 
information (additions, deletions, other 
changes) directly to the Foundation. 
This information will enable the 
Foundation’s personnel who work on a 
particular program or activity to know 
which states they must consult with 
under the provisions of the Order. 

Paragraph (b) provides that, once a 
state has established a process and 
made its program selections known to 
the Foundation, the Foundation will use 
the state’s process concerning the 
programs and activities selected by the 
state as soon as feasible. While the 
Foundation will make every effort to use 
the state’s process, there may be 
situations, on individual programs or 
projects, where the Foundation may not 
be able to do so for a time. The 
Foundation will make determinations 
concerning when to begin using the 
state's official process on a case-by-case 
basis and will let the states know when 
it will start to use the state process. 

Paragraph (c) provides that the 
Foundation may establish deadlines for 
changes by states in the program 
selection choices. A state may add or 
delete a program or activity from those 
it wishes to cover under the Order at 
any time. However, in order for 
meaningful consultation to occur under 
the Order, the Foundation may need a 
certain amount of “lead time” before it 
can adapt its procedures to the changed 
circumstances. For this reason, the 
Foundation may find it necessary to 
establish deadlines for program 
selection changes. These deadlines 
would simply be notifications to the 
states that, for example, if they wished 
to have consultation under the Order 
begin with respect to a particular 
program on a given date, they would 
have to inform the Foundation of their 
program selection change a certain time 
(e.g., 30 days, 45 days) prior to that date. 


Section 660.6 How does the Director 
give states an opportunity to comment 
on proposed Federal assistance and 
direct Federal development? 


Paragraph (a) points out that the 
Order would apply not only to 
comments prepared pursuant to the 
official state process but also to 
comments formulated by local elected 
officials to whom the state’s 
consultation role has been delegated in 
specific instances. Section 3(a) of the 
Order permits states to delegate, to local 
elected officials in specific instances, 
the review, coordination, and 
communication with Federal agencies 
that normally take place under the state 
process. This means that states may 
choose not only which programs and 
activities to cover but also who within 
the state has the opportunity to carry 
out the consultation. States have 
complete discretion concerning 
delegation of their consultation role. 


For example, a state could delegate to 
a single mayor the state’s consultation 
role with respect to a project occurring 
in his or her city. The state could 
delegate all consultation under a 
particular program to officials of the 
local governments whose jurisdictions 
are affected by projects under the 
program. The state could delegate its 
consultation role for a particular 
program to local elected officials in 
cities above 250,000 population but not 
to local officials in smaller jurisdictions, 
or vice versa. In any case of delegation, 
the local official to whom the state’s 
consultation role is delegated stands in 
the shoes of the official state process 
with respect to the Foundation. For 
example, efforts by the Foundation to 
reach a negotiated solution with the 
local official will be pursued directly 
with the official, not with the state itself. 

The local official to whom the state's 
consultation role had been delegated 
would not send his or her comment 
directly to the Foundation. Rather, the 
official would send the comment to the 
Foundation through the state single 
point of contact. The Foundation would 
work with the local official in attempting 
to reach an accommodation, but, if 
efforts at accommodation were 
unsuccessful, the Foundation would 
explain the nonaccommodation to the 
single point of contact. Routing the 
delegated comment through the state 
single point of contact would alert the 
Foundation to the fact that the local 
official's comments should be dealt with 
under the provisions of the Order and 
make unnecessary a separate 
communication from the state to the 
Foundation informing the Foundation 
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that the comment was an official 
comment of the State. 

Section 2({b) of the Order requires 
Federal agencies to communicate with 
state and local elected officials as early 
in the program planning cycle as is 
reasonably feasible to explain specific 
plans and actions. Paragraph (b) 
incorporates this provision of the Order 
into these regulations. What the 
requirement means is that the 
Foundation is obligated to make efforts 
to ensure that information on proposed 
actions or decisions of the Foundation is 
available to the states in sufficient time 
to be able to exert meaningful influence 
on the Foundation’s course of action. For 
example, the Foundation would make 
sure that the state learned of draft 
assistance announcements, including 
decision criteria, and so forth, in time to 
make a meaningful response. 

Paragraph (c) states that, as a general 
rule, states choosing to cover a 
particular program or activity will have 
at least 30 days (45 days in the case of 
interstate situations) to comment on 
proposed Federal financial assistance or 
direct Federal development before the 
Foundation commits itself to a given 
course of action. The Foundation, on a 
case-by-case basis, may allow a shorter 
period for comment if unusual 
circumstances make the shorter period 
necessary. Among the kinds of unusual 
circumstances that might necessitate a 
shorter comment period are an 
emergency, the necessity to make a 
grant or cooperative agreement decision 
before the end of a fiscal year, or a 
statutory deadline. 

In order to meet the Order's objective 
of ensuring states a meaningful 
opportunity to influence decisions by the 
Foundation, the Foundation may need to 
establish deadlines or time frames in 
nonregulatory program-specific 
announcements for comment on 
particular actions or types of actions. 
Consequently,.as provided in paragraph 
(d), the Foundation may define, for its 
varying programs and activities, the 
length of comment periods and the 
starting points from which comment 
periods would begin to run. States and 
localities would still have at least 30 
days to comment (45 days in interstate 
situations), except under unusual 
circumstances. For example, time frames 
may differ among different types of 
programs (e.g., one-year grants, 
multiyear grants, direct development 
projects, permits), for different stages of 
the same program (e.g., first application, 
renewal), or at different times (e.g., end 
of fiscal year, deadline for quarterly 
apportionment). 
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To permit the normal peer review 
process to function smoothly, the 
Foundation intends that any required 
state review of a grant application occur 
prior to the applicant submission of such 
application to the Foundation. The 
Foundation intends to allow applicants 
sufficient time to permit a 30-day state 
review prior to the submission of 
applications to the Foundation and will 
notify applicants of their responsibility 
to submit applications that require 
consultations under EO 12372 to the 
official state process at least 30 days 
prior to submission to the Foundation. 
States should work with applicant 
organizations to ensure that applications 
are provided to the states and the 
Foundation in a timely manner. 

In order to ensure timely completion 
of Federal decisionmaking, the 
Foundation may require states to 
complete their reviews of applications 
and to submit their comments to the 
Director by a particular date. The intent 
of this provision is to prevent undue 
delays in Federal decisions affecting the 
state. A similar provision, in paragraph 
(d)(3), permits the Director to establish 
deadlines in nonregulatory program- 
specific announcements for state review 
of the Foundation’s direct development 
activities. 

Paragraph (e) makes an important 
point with respect to the way that 
communications between states and the 
Foundation would work. Under the 
Order, a state may organize the 
mechanics of its consultation process 
any way it chooses. However, in order 
to ensure that communications between 
the Foundation and the official state 
process flow efficiently, the Foundation 
strongly encourages states to establish a 
“single point of contact” for state 
communications with Federal agencies. 
In addition, it will enable the 
Foundation to know which 
communications to treat as official 
under the provisions of the Order. The 
Foundation needs a means of separating 
the letters from state and local elected 
officials to which it will respond through 
normal correspondence channels from 
those letters to which it must respond 
under the provisions of the Order. 
States’ use of a single point of contact 
will permit the Foundation to make this 
necessary administrative distinction. 

In the absence of a state process, or 
with respect to a program that a state 
has not selected for coverage the 
Foundation will work with the State, 
consistent with existing legal 
requirements. The provisions of the 
Order and these regulations will not 
apply, however. 

The proposed regulation would not 
impose any constraints on the content of 


comments that states send to the 
Foundation. However, the Foundation 
would strongly encourage commenters 
under the Order to follow three policies 
which are important for the efficient 
operation of the Order's consultation 
system. 

First, comments should address 
statutes, regulations, and other 
requirements governing a specific 
program or decision. In some cases, the 
Foundation may be required to make a 
decision based on certain statutorily 
established factors. In other cases, the 
Foundation, through regulation or 
guidance, has established 
decisionmaking criteria for various 
actions. It is unlikely that the 
Foundation would be able to 
accommodate concerns that do not 
address these requirements and 
standards, or which are not relevant to 
the decisionmaking process. In order to 
have meaningful influence on the 
Foundation’s decisions, comments must 
be relevant to the factors on which the 
Foundation bases its decisions. For 
example, if the Foundation’s standards 
call for a decision to be made ata 
certain stage only on the technical 
merits of financial assistance proposals, 
before consideration is given to costs, 
the Foundation could not accommodate 
a state comment addressing costs during 
the technical review. 

Second, states can assist the 
Foundation’s implementation of the 
Order by clearly specifying the 
magnitude of the state’s concerns. Often, 
it may be difficult for the Foundation to 
tell whether a state is firmly 
recommending a given course of action, 
has a mild preference for or reservation 
about the action, or is simply seeking 
clarification of the Foundation’s 
position. For example, if a state wants 
the Foundation to recognize the state’s 
priorities, accept only a modified 
financial assistance application, or deny 
a financial assistance application, it 
would be very helpful if the state 
identified its position as clearly as 
possible. The Order directs Federal 
agencies to make efforts to 
accommodate state concerns. The 
Foundation’s ability to do so 
successfully is dependent, to a 
significant degree, on the clear 
articulation of concerns by the states. 

Third, the Foundation may not be in a 
good position to accommodate state and 
local concerns unless the state speaks 
with one voice in its comments. The 
Foundation recognizes that different 
state and local officials and agencies 
may not always agree among 
themselves concerning the course of 
action the Foundation should follow. 
The single point of contact should 


reconcile conflicting views before 
transmission to avoid the Foundation’s 
having to seek clarification concerning 
which set of views the state wants the 
Foundation to accommodate. The 
process will work much better if the 
Foundation receives a single set of 
comments. 


Section 660.7 How does the Director 
make efforts to accommodate state and 
local concerns? 


Paragraph (a) provides that when a 
state comments to the Foundation under 
the Order, the Foundation has three 
choices. The Foundation can accept the 
state’s comments (i.e., do as the state 
recommends). Second, it can reach a 
mutually agreeable solution with the 
state. This solution can differ from the 
original state position on the matter. 
Third, if the Foundation cannot accept 
the state’s comments or reach a 
mutually agreeable solution, the 
Foundation is obligated to give the state 
a timely, simple explanation of the 
Foundation’s reasons for not doing so. 
While the Foundation is not required to 
accept the state’s comments or to begin 
discussions toward another solution, the 
Foundation does have an obligation to 
provide a simple explanation of its 
decision. 

Normally, the explanation could take 
any form which adequately 
communicates the Foundation’s reasons 
for its decision to the state. A telephone 
call, a meeting, or a letter would perform 
this function. The Foundation has the 
discretion to choose the most 
appropriate mode of communicating the 
explanation in each case. The 
explanation is made by a designee of 
the Director. 

There is one exception to the 
Foundation’s discretion to choose the 
mode of communicating the explanation. 
As paragraph (a)(3)(ii) provides, the 
Governor of the state may request, in 
advance of the time the explanation is 
made or after it is communicated to the 
single point of contact, that an 
explanation of nonaccommodation be 
made in writing. When it receives such a 
request from a Governor, the 
Foundation’s explanation will be in a 
letter. 

Paragraph (a)(3){iii) spells out the role 
of the single point of contact in receiving 
explanations from the Foundation. The 
Foundation will direct all such 
explanations to the single point of 
contact in each state that has one. This 
is true even where accommodation 
discussions have occurred between the 
Foundation and another party in the 
state. 





Paragraph (b) concerns safeguards to 
ensure that the interests of states are 
protected in nonaccommodation 
situtions. Paragraph (b)(1) provides that 
a nonaccommodation explanation will 
state that the Foundation will not 
implement its decision until ten days 
after the single point of contact.receives 
the explanation, except as provided in 
paragraph (b)(2). This waiting period is 
intended to permit states to respond to 
the Foundation in cases of 
nonaccommodation before the 
Foundation has awarded a grant or 
cooperative agreement, begun 
construction of a facility, or otherwise 
irrevocably carried out the decision. In a 
case in which the Foundation has 
provided a verbal explanation of a 
decision to the single point of contact, 
and the Governor subsequently has 
requested a written explanation, the ten 
day period will start to run from the date 
of the original explanation to the single 
point of contact. 

Paragraph (b)(2) recognizes that there 
will be some situations in which the 
Foundation cannot observe the ten-day 
waiting period. These unusual 
circumstances could include, for 
example, a statutory deadline, 
emergency, or end of a fiscal year 
situation that may make it infeasible for 
the Foundation to wait ten days before 
implementing its decision. In a situation 
where the Foundation cannot observe 
the waiting period and the National 
Science Board has not already reviewed 
the issue, the Director or a designee of 
the Director at a higher level than the 
official responsible for making the 
original decision will review the 
decision before the nonaccommodation 
explanation is made and before the 
Foundation implements the decision. 
The nonaccommodation explanation 
will include the Foundation’s reasons for 
determining that the ten-day waiting 
period is not feasible. 


Section 660.8 What are the Director's 
obligations in interstate situations? 


In some cases, action taken by the 
Foundation in Federal financial 
assistance and direct Federal 
development programs may have an 
impact on interstate areas. In these 
situations, the Foundation has certain 
additional obligations. First, the 
Foundation must identify its direct 
Federal development of Federal 
financial assistance actions or decisions 
that have an impact on interstate areas. 
Having done so, the Foundation must, as 
provided in paragraph (b), notify the 
potentially affected states, whether or 
not they have establilshed an official 
state process under the Order. Except in 
unusual circumstances (e.g., 


emergencies, financial assistance 
awards at the end of the fiscal year), the 
Foundation must provide the affected 
states an opportunity for comment of at 
least 45 days before the Foundation 
commits itself to a course of action. The 
increase in the minimum comment 
period from 30 to 45 days in interstate 
situations allows extra time for states to 
coordinate among themselves before 
providing views to the Foundation. 

The Foundation, obviously, cannot 


‘ require states to cocrdinate with each 


other on proposed Federal assistance or 
direct development having an impact on 
an interstate area. However, the . 
Foundation strongly encourages each 
affected state to share its comments 
with and obtain the views of other 
affected states, using the other state's 
single point of contact, if there is one, or 
an appropriate state official if there is 
not a single point of contact. The 
Foundation encourages states to 
reconcile differences where they exist, 
so that the states can present the 
Foundation with a unified position. If 
the affected states provide the 
Foundation with conflicting 
recommendations, the Foundation will, 
with respect to states that have 
established a process under the Order, 
accommodate recommendations to the 
extent possible and explain its , 
nonaccommodations of other points of 
view as provided in § 660.7. 


Section 660.9 [Reserved] 
Section 660.10 May the Director waive 
any provision of these regulations? 


This section allows the Director to 
waive any provision in these regulations 
in an emergency. The Foundation 
expects to use this provision sparingly, 
since the Foundation’s policy is to carry 
out the Order as fully as it can. 


List of Subjects in Part 660 
Intergovernmental relations. 


Issued at Washington, D.C. January 24, 
1983. 


Edward Knapp, 
Director, National Science Foundation. 


Attachment—List of Proposed Inclusions and 
Exclusions from Scope. 


Attachment: Programs or Activities Proposed 
as Eligible for Inclusion or as Excluded under 
EO 12372 


Rationale: The primary criterion used to 
determine which NSF program or activities 
should be eligibie for state review is the 
degree to which the program or activity is 
likely directly to affect state or local 
governments. As a general matter, research 
and research-related activities do not so 
affect state or local governments. Rather, the 
effects of research are generally felt by 
particular jurisdictions, if at all, only 
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indirectly or tangentially. In addition, most 
NSF research and research-related programs 
are based on national competitions in which 
state and local governments rarely compete. 
Further, because OMB Circular A-5 generally 
excluded research from its coverage, the 
creation of a system which broadly included 
research as eligible for inclusion in a state 
review process would impose new burdens 
on the research-performing community 
inconsistent with the President's objectives of 
decreasing the regulatory burden on the 
public. The NSF therefore proposes that most 
research and research-related programs be 
excluded from generalized coverage under 
the Order. 

The NSF does recognize, however, that its 
intergovernmental Science & Technology 
Programs frequently involve state and local 
governments or deal with issues of direct and 
immediate concern to them. Similarly, 
although research programs as a whole do 
not directly affect state and local 
governments, individual research activities 
may occasionally have such a unique 
relationship to a particular jurisdiction or set 
of jurisdictions that consultation may be 
appropriate. The states should be permitted 
to review such activities if they wish. 

The NSF thus proposes the following 
programs or activities as eligible for inclusion 
or as excluded under EO 12372 and these 
regulations. 


A. Eligible for Inclusion 


(1) Intergovernmental Science & 
Technology Programs (CFDA #47.036). 

(2) Any research program or activity which: 

(a) has a unique geographic focus and is 
directly relevant to the governmental 
responsibilities of a state or local government 
within that geographic area; or 

(b) necessitates the preparation of an 
Environmental Impact Statement (EIS) under 
the National Environmental Policy Act 
(NEPA); or 

(c) is to be newly initiated at a particular 


_ site or location and does not necessitate the 


preparation of an EIS, but requires unusual 
measures to limit the possibility of adverse 
exposure or hazard to the general public (e.g. 
special containment or shielding facilities for 
air, land, or water buffer zones). 


B. Proposed for Exclusion 


(1) Scientific Personnel Improvement 
(CFDA # 47.009). 

(2) Research Activities in: Engineering; 
Mathematical and Physical Sciences; 
Astronomical, Atmospheric, Earth and Ocean 
Sciences; Biological, Behavioral, and Social 
Sciences. (These are currently listed in the 
CFDA at ## 47.041, 47.049, 47.050, and 47.051, 
respectively.) 

(3) Scientific, Technological, and 
International Affairs (CFDA # 47.053). 

(4) Two-Year and Four-Year College 
Research Instrumentation (CFDA # 47.055). 

(5) Minority Research Initiation (CFDA # 
47.057). 

(6) Visiting Professorships for Women in 
Science and Engineering (CFDA # 47.059). 

(7) Research Improvement in Minority 
Institutions (CFDA # 47.060). 
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1. For the reasons set out in the 
Preamble, the National Science 
Foundation proposes to amend Title 45, 
Code of Federal Regulations, by revising 
Part 660, to read as follows: 


PART 660—INTERGOVERNMENTAL 
REVIEW OF NATIONAL SCIENCE 
FOUNDATION PROGRAMS AND 
ACTIVITIES 


Sec. 

660.1 What is the purpose of these 
regulations? 

660.2 What definitions apply to these 
regulations? 

660.3 What programs and activities of the 
Foundation are subject to these 
regulations? 

660.4 [Reserved] 

660.5 What procedures apply to a state’s 
choice of programs under the Order? 

660.6 How does the Director give states an 
opportunity to comment on proposed 
Federal financial assistance and direct 
Federal development? 

660.7 How does the Director make efforts to 
accommodate state and local concerns? 

660.8 What are the Director's obligations in 
interstate situations? 

660.9 [Reserved] 

660.10 May the Director waive any 
provision of these regulations? 

Authority: Executive Order 12372 (July 14, 

1982; 47 FR 30959); section 401(b) of 

Intergovernmental Cooperation Act of 1968 

(42 U.S.C. 4231 (b)). 


§ 660.1 What is the purpose of these 
regulations? 

(a) The regulations in this part 
implement Executive Order 12372, 
issued July 14, 1982, and titled 
“Intergovernmental Review of Federal 
Programs.” 

(b) Executive Order 12372 is intended 
to foster an intergovernmental 
partnership and a strengthened 
Federalism by relying on state and local 
processes for state and local 
government coordination and review of 
proposed Federal financial assistance 
and direct Federal development. 

(c) The Order and these regulations 
are intended only to affect the internal 
management of the Foundation. Neither 
the Order nor these regulations are 
intended to create any right or benefit 
enforceable at law by a party against 
the Foundation or its officers. 


§ 660.2 What definitions apply to these 
regulations? 

“Foundation” means the National 
€cience Foundation. 

“Order” means Executive Order 
12372, issued July 14, 1982, and titled 
“Intergovernmental Review of Federal 
Programs.” 

“Director” means the Director of the 
National Science Foundation or an 
official or employee of the Foundation 


acting for the Director under a 
delegation of authority. 

“State” means any of the 50 states, the 
District of Columbia, the 
Commonwealth of Puerto Rico, the 
Commonwealth of the Northern Mariana 
Islands, Guam, American Samoa, the 
U.S. Virgin Islands, or the Trust 
Territory of the Pacific Islands. 


§ 660.3 What programs and activities of 
the Foundation are subject to these 
regulations? 

(a) The Director publishes in the 
Federal Register a list of the 
Foundation’s programs and activities 
that are subject to the Order and these 
regulations. 

(b) With respect to programs and 
activities that are subject to the Order 
and these regulations and that a state 
chooses to cover under § 660.5, the 
Director, to the extent permitted by law, 
uses the official state procéss to 
determine official views of state and 
local elected officials. 


§ 660.4 [Reserved] 


§ 660.5 What procedures apply to a state’s 
choice of programs under the Order? 

(a) Each state that adopts a process 
under the Order notifies the Director of 
the Foundation’s programs that the state 
chooses to cover under the Order. 

(b) The Director uses a state’s process 
under the Order as soon as feasible, 
depending on individual programs and 
projects, after the state notifies the 
Director of its program choices. 

(c) States may change their program 
choices under the Order at any time. 
The Director may establish deadlines by 
which states are required to inform the 
Director of changes in their program 
choices. 


§ 660.6 How does the Director give states 
an opportunity to comment on proposed 
Federal financial assistance and direct 
Federal development? 

(a) Thi8 section applies to all 
comments received from a state 
pursuant to an official process it has 
established under the Order. including 
comments where the state has delegated 
to local elected officials the review, 
coordination, and communication with 
the Foundation. 

(b) With respect to programs and 
activities that are subject to the Order 
and these regulations and that a state 
chooses to cover under § 660.5, the 
Director, to the extent permitted by law, 
communicates with state and local 
elected officials as early in a program 
planning cycle as is resonably feasible 
to explain specific plans and actions. 

(c) Except in unusual circumstances, 
states will have at least 30 days to 


comment on any proposed Federal 
financial assistance or direct Federal 
development (see § 660.8 for comment 
periods pertaining to interstate 
situations). 

(d) Subject to paragraph (c) of this 
section, the Director may establish 
deadlines for: 

(1) Applicants to submit copies of 
their applications to the states prior to 
or concurrent with submission to the 
Foundation; and 

(2) States to complete their review of 
applications under a financial — 
assistance program and to submit their 
comments to the Foundation. ; 

(3) States to complete their review of 
proposed direct Federal development 
and to submit their comments to the 
Foundation. 

(e) The Director responds as provided 
in the Order to all comments from a 
state that are provided through a state 
office or official that acts as a single 
point of contact under the Order 
between the state and all Federal 
agencies. 


§ 660.7 How does the Director make 
efforts to accommodate state and local 
concerns? 

(a) If a state provides comments to the 
Foundation in accordance with 
§ 660.6(e), the Director: 

(1) Accepts the state’s comments; 

(2) Reaches a mutually agreeable 
solution with the state; or 

(3) (i) Provides the state with a timely 
explanation of the basis for the 
Foundation’s decision. 

(ii) If requested by the Governor, the 
Director provides the explanation in 
writing. 

(iii) If the state has designated a state 
office or official as a single point of 
contact between the state and all 
Federal agencies, the Director provides 
any explanation under paragraph (a)(3) 
of this section to that office or official. 

(b) In any explanation under 
paragraph (a)(3) of this section, the 
Director informs the state that: 

(1) The Foundation will not implement 
its decision for ten days after the state 
receives the explanation; or 

(2) The Director has reviewed the 
decision and determined that, because 
of unusual circumstances, the ten-day 
waiting period is not feasible. 


$660.8 What are the Director's obligations 
in interstate situations? 

The Director is responsible for: 

(a) Identifying proposed Federal 
financial assistance and direct Federal 
development that have an impact on 
interstate areas; 
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(b) Notifying the affected states, 
including states that have not adopted a 
process under the Order; and 

(c) Except in unusual circumstances, 
providing the affected states an 
opportunity of at least 45 days to 
comment. 


§ 660.9 [Reserved] 


$660.10 May the Director waive any 
provision of these regulations? 

In am emergency, the Director may 
waive any provision of these 
regulations. 

[FR Doc. 83-1751 Filed 1-21-83: 8:45 am] 
BILLING CODE 7555-01-¥ 
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OFFICE OF PERSONNEL 
MANAGEMENT 


Intergovernmentai Review of Office of 
Personnel Management Programs and 
Activities 


AGENCY: Office of Personnel 
Management. 


ACTION: Notice. 


SUMMARY: This notice sets forth the 
Office's intention not to publish a 
proposed rule to implement Executive 
Order 12372, “Intergovernmental Review 
of Federal Programs,” which replaced 
the intergovermental consultation 
system developed under Office of 
Management and Budget (OMB) Circular 
A-95. 

DATE: Comments must be received on or 
before March 10, 1983. 

ADDRESS: Interested persons should 
submit comments to: Office of Personnel 
Management, Office of the General 
Counsel, Room 5H30, 19th and E Street, 
NW., Washington, DC 20415. 


FOR FURTHER INFORMATION CONTACT: 
Richard A. Ong, 202/632-4600. 
SUPPLEMENTARY INFORMATION: On July 
14, 1982, President Reagan signed 
Executive Order 12372, 
“Intergovernmental Review of Federal 


Programs.” The Executive Order is 
reproduced as Attachment A to the 


Applicabie statute 


1. Intergovernmental Personne! Act of 1970, Pub. L. 91-648:..... 


i 


OMB notice published in today’s Federal 
Register. The Order directs the 
revocation of Circular A-95, and 
provides for a new, more effective, 
intergovernmental consultation system 
that is consistent with the President's 
policies concerning federalism and 
regulatory relief. Under the order, states 
and localities will take the initiative for 
establishing review procedures and 
priorities. State and local elected 
officials, not the Federal Government, 
will determine, within the scope of the 
order, which Federal programs and 
activities to review and the procedures 
by which the review will take place. 
When state and local elected officials 
bring their concerns to a Federal 
agency's attention through this process, 
the agency will have to make efforts to 
accommodate the concerns, and, if it 
does not accommodate them, explain 
why not. This “accommodate or 
explain” provision gives greater weight 
to state and local views than Circular 
A-95 did. In addition, states will have 
the opportunity, to the extent permitted 
by law, to simplify, consolidate, or 
substitute federally required state plans. 
Most Federal agencies are publishing 
in today’s Federal Register a Notice of 
Proposed Rulemaking to implement 
Executive Order 12372. However, the 
Office has concluded that it has no 
Federal financial assistance or direct 


| 


} 


Federal development programs or 
activities to which the order should 
apply. Consequently, the Office is not 
publishing a proposed rule. 

This notice lists those programs and 
activities that the Office proposes to 
exclude from coverage under the order. 
The reason for each proposed exclusion 
is also listed. The Office seeks 
comments on the proposed exclusions. If 
the Office wants to exclude new or 
additional programs or activities from 
coverage under the order in the future, it 
will publish a Federal Register notice 
requesting comment on the proposed 
exclusions. 

Even if a program or activity is 
excluded from the consultation system 
established by the order, state and local 
officials would still have an opportunity 
to have their views considered by the 
Office. Indeed, statutory requirements 
for consultation. such as section 401(b) 
of the Intergovernmental Cooperation 
Act of 1968 (42 U.S.C. 4231(b)), require 
Federal agencies to consider the views 
of state and local governments. At least 
one of the Office's program statutes has 
its own consultation requirements, and 
the Office will, of course, comply with 
all existing or future statutory 
requirements of this kind. ; 

The Office proposes to exclude the 
programs or activities governed by the 
following: 


Reason 


a. 5 USC. 3371-76, Assignments to and from States..........................| @ Federal action is not contingent on intergovernmental review or consultation between Federal agencies and state 
| or focal govemments, or between state and local governments, pursuant to an established procedure mandated by 
| Statute or rule. Rather, consultation is merely implicit in 5 U.S.C. § 3372, which states that Federal agency heads 
} may make personnel assignments “fo]n request from or with the concurrence of a State or local government 
| ** *™ The particular manner in which such consultation is to take place is thus not specifically set out. 
| @ The legislation governing this program established no advisory groups to Federal agencies with regularly 
constituted state or local government representation, or with Federally prescribed advisory groups to state and local 
} government with regularly constituted state or local government representation. 

@ The legislation governing this program prescribes no collateral intragovernmental review, comment, or concurrence 
on proposed Federal actions by state or local officials who are organizationally or jurisdictionally distinct from the 
State or local entity principally subject to or affected by the proposed action. 

@ The legislation goveming this program provides no specified opportunities for state or local government officials to 
comment on Federal agency activities or development. 

| @ The legisiation governing this program does not provide that collateral intergovernmental or intragovernmental 
review and consultation through certifications or assurances are to be provided to a designated state or local 
official by another state or local official before further Federal action may be taken. 

| @ The program is limited in scope and affects only individual Federal, state and local employees. Federal or state 
employees who participate are only assigned on a case-by-case basis for temporary periods of time. State or local 
governments will be affected only if they request, or if they concur in, a proposed personnel assignment action. 5 
U.S.C. 3372 

@ The program does not involve Federal financial assistance or direct Federal development. 

@ The program is otherwise not within the purview of the Order so as to require the Office to publish a Notice of 
Proposed Rulemaking 

@ Appropriations for funding this program were rescinded by Pub. L. 97-12, 95 Stat. 75, and the Office’ does not 
intend to seek further funding for it 

@ Federal action is not contingent on intergovernmental review of consultation between Federal agencies and state 
or local governments, or between state and local governments, pursuant to an established procedure mandated by 
Statute or rule 

@ The legisiation governing this program established no advisory groups to Federal agencies with regularly 
constituted state or local government representation, or with federally prescribed advisory groups to state and local 
government with regularly constituted state or local government representation. 

@ The legisiation governing this program prescribes no collateral intragovernmental review, comment, or concurrence 
on proposed Federal actions by state or local officials who are organizationally or jurisdictionally distinct from the 
State or local entity principally subject to or affected by the proposed action. 

@ The legisiation governing this program provides no specified opportunities for state or local government officials to 
comment on Federal agency activities or development. 

@ The legislation governing this program does not provide that collateral intergovernmental or intragovernmental 
review and consultation through certifications or assurances are to be provided to a designated state or local 
official by another state or local official before further Federal action may be taken. 


b. 42 U.S.C. Ch. 62, intergovernmental Personnel Programs 


2.5 USC. 4101-18, Employee Performance—Training 
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3. Title VI of the Civil Service Reform Act of 1978 (5 U.S.C. 4701-06, 


Personnel Research Programs and Demonstration Projects). 


Issued at Washington, D.C. January 17, 
1983. 
U.S. Office of Personnel Management. 
Donald J. Devine, 
Director. 


[FR Doc. 83-1761 Filed 1-21-83; 8:45 am] 
BILLING CODE 6325-01-M 
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@ The program provides training only for Federal employees and the possibility of involvement of state or local 
governments or interstate governmental organizations is remote. Training in “non-Government” facilities is 
specifically limited by 5 U.S.C. 4106 and 4118(b)(2) and such training would be necessary, in any event, only where 
a variety of training facilities or other “non-Government” facilities listed in 5 U.S.C. 4101(6) would be insufficient or 
unavailable. 

@ The program does not involve Federal financial assistance or direct Federal development. 

@ The program is otherwise not within the purview of the Order so as to require the Office to publish a Notice of 
Proposed Rulemaking. 

@ Federal action is not coni:ngent on intergovernmental review or consultation between Federal agencies and state 
or local governments, or between state and local governments, pursuant to an established procedure mandated by 
statute or rule. 

@ The legislation governing this program established no advisory groups to Federal agencies with regularly 
constituted state or local government representation, or with Federally prescribed advisory groups to state and local 
government with regularly constituted state or local government representation. 

@ The legislation governing this program prescribes no collateral intragovernmental review, comment, or concurrence 
on proposed Federal actions by state or local officials who are organizationally or jurisdictionally distinct from the 
state or local entity principaliy subject to or affected by the proposed action. 

@ The legislation governing this program provices no specified opportunities for state or local government officials to 
comment on Federal agency activities or development. 

@ The legislation governing this program does not provide that collateral or intragovernmental 
review and consultation through certifications or assurances are to be provided to a designated state or local 
official by another state or local official before further Federal action may be taken. 

@ The program is limited in scope and affects only individual Federal, state and local employees. Federal or state 
employees who participate are only assigned to Federal, state, or local agencies with the concurrence of those 
agencies and on a case-by-case basis for temporary periods of time. 

@ The legislation mandates the establishment and maintenance of research programs relating only to Federal 
personnel management. State or local governments conceivably might be involved in these programs were the 
Federal Government to contract with a “public organization” to conduct and evaluate a demonstration project 
pursuant to 5 U.S.C. 4703({a). The likelihood that the Office will enter into such a contract is remote. 

@ The program does not involve Federal financial assistance or direct Federal development. 

@ The program is otherwise not within the purview of the Order so as to require the Office to publish a Notice of 
Proposed Rulemaking. 
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POSTAL SERVICE 
39 CFR Parts 775, 776, and 778 
Procedures for vernmental 


intergo 
Review of Postal Service Facility ~ 
Actions 


AGENCY: Postal Service. 
ACTION: Proposed rule. 


summary: The Postal Service proposes 
procedures for implementing Executive 
Order 12372, Intergovernmental Review 
of Federal Programs. The proposed 
procedures would provide opportunity 
for consultation with the State and local 
governments that would be directly 
affected by postal facility project 
actions. 


DATES: Written comments must be 
received by March 10, 1983. 


ADDRESS: Written comments should be 
sent to: Director, Office of Program 
Planning, Real Estate and Buildings 
Department, U.S. Postal Service, 
Washington, DC 20260. Copies of all 
written comments will be available for 
public inspection and photocopying 
between 9 a.m. and 4 p.m., Monday 
through Friday, in room 4141, U.S. Postal 
Service Headquarters, 475 L’Enfant 
Plaza West, SW., Washington, DC. 


FOR FURTHER INFORMATION CONTACT: 
Gerald Bugen, 202/245-4345. 


SUPPLEMENTARY INFORMATION: 


Background 

For many years, consultation between 
State and local officials and Federal 
agencies concerning Federal programs 
and activities has taken place through 
an elaborate regulatory and 
organizational framework created under 
OMB Circular A-95. After it was 
reorganized as an independent agency 
in 1971, the U.S. Postal Service 
continued to conduct its facility project 
actions in accordance with this program 
as a matter of policy which it prescribed 
in its regulations. See Postal Contracting 
Manual 18-518.3; 39 CFR 775.8(d)(3), 
776.8(a). 

On July 14, 1982, President Reagan 
signed Executive Order 12372, 
Intergovernmental Review of Federal! 
Programs. The Executive Order is 
reproduced as Attachment A to the 
OMB notice published in today’s Federal 
Register. The Order directs the 
revocation of Circular A-95, and 
provides for a new intergovernmental 
consultation system consistent with the 
President's policies concerning 
Federalism and regulatory relief. Under 
the Order, States and localities are to 
take the initiative for establishing 
review procedures and priorities. 
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State and local elected officials are to 
determine which Federal programs and 
activities to review and the procedures 
by which the review will taken place. 
When State and local elected officials 
bring their concerns to a Federal 
agency's attention through this process, 
the agency must make efforts to 
accommodate the concerns and must 
explain the basis for its decision 
whenever accommodation is not 
possible. This “accommodate or 
explain” provision gives greater weight 
to State and local views than Circular 
A-95 did. 

The Postal Service is an independent 
establishment intended to provide 
postal services in a business-like 
manner. It accordingly is exempt from 
most federal laws “dealing with public 
or federal contracts, property, works, 
officers, employees, budgets or funds,” 
(39 U.S.C. 410) except those which the 
Congress or the Postal Service 
specifically determine to be applicable. 
Thus, to the extent that the Postal 
Service is exempt from the provisions of 
title [V of the Intergovernmental 
Cooperation Act of 1968 (42 U.S.C. 4231) 
and the Order, the proposed rule set out 
in this notice is authorized by the Postal 
Reorganization Act, U.S. Code title 39. 


OMB Guidance to States 


OMB indicated that it would write, on 
or before today, to each State 
concerning the establishment of an 
official State process. OMB's letter is to 
be reproduced in the Federal Register in 
the next few days. The letter is to 
explain the role of the “single point of 
contact.” A “single point of contact” is 
the one office or official in a State that 
transmits the result of the State review 
coordination with recommendations that 
differ from the Federal proposal, to 
Federal agencies and to which the 
agencies direct official communications 
(e.g., explanations of 
nonaccommodation) to the State under 
the Order. A State may have as few or 
as many official entities as it chooses to 
perform review and coordination. The 
Order contemplates, however, that there 
should be only one point of contact in 
each State to transmit recommendations 
to.Federal agencies. It is up to the State 
whether the single point of contact plays 
a substantive role with respect to the 
State’s views, or simply acts as a focal 
point for official communications. 

After final rules implementing the 
Order become effective (on or about 
April 30, 1983), the existing A-95 
consultation system will no longer be in 
effect. Other existing statutory 
consultation requirements are not 
affected by this proposed rule. An 


inventory of these existing requirements 
will be available. 


Development of Proposed Regulations 


The Executive Order provides for 
agency regulations to be made effective 
April 30, 1983. It will not be possible to 
have an adequate comment period and 
meet this deadline if the normal 30-day 
delay between the publication date of a 
final rule and its effective date is 
observed. Consequently, the Postal 
Service proposes to make its final rule 
effective immediately upon publication 
which is expected on April 30. It is 
intended that there will be no further 
rule-making with respect to this 
Executive Order except as future 
changes and conditions may require. 

As a matter of style, the proposed rule 
uses the present tense when describing 
the Postal Service’s undertakings. For 
example, when the proposed regulation 
says that the Postal Service “provides 
the state with a timely written 
explanation,” the regulation requires the 
Postal Service to do so. 


Conformance of Existing Regulations 


In connection with this proposed 
rulemaking, the Postal Service proposes 
to conform existing regulations by 
removing references to former OMB 
Circular A-95. Executive Order 12372 
directed OMB to revoke the Circular, 
itself, and the OMB directive revoking 
the Circular told Federal agencies to 
leave their A-95 regulations in place 
only until new regulations implementing 
the Order were promulgated on April 30, 
1983. The Postal Service proposes to 
amend 39 CFR 775.8(d)(3) and 776.8(a) to 
replace references to the A-95 
clearinghouse process with appropriate 
references to the new coordination 
process. In addition, once the rule is 
adopted, conforming changes are to be 
made to Postal Contracting Manual 18- 
518.3, incorporated in the Federal 
Register by reference (see 39 CFR 
601.100) and corresponding procedures 
established in the Postal Service 
Administrative Support Manual. 


Section-by-Section Analysis 


Section 778.1 What is the purpose of 
these regulations? 


This section briefly describes the 
Postal Service policy of adherence to the 
Executive Order and states that neither 
the order nor these regulations are 
intended to create any right of judicial 
review of the Postal Service's action. 


Section 778.2 What definitions apply 
to these regulations? 


This section defines several terms 
used frequently in the proposed rule. 
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“Order” means Executive Order 12372. 
“State” means any of the 50 States, the 
District of Columbia, the 
Commonwealth of Puerto Rico, the 
Commonwealth of the Northern Mariana 
Islands, the U.S. Virgin Islands, Guam, 
American Samoa, or the trust territory 
of the Pacific Islands. The definition of 
“State” means that the District of 
Columbia, Puerto Rico, and the other 
jurisdictions mentioned may create an 
official consultation process and consult 
with federal agencies on the same basis 
as the 50 States. “Unusual 
circumstance” is defined, in its 
commonly understood sense, as a 
sudden, urgent, unforeseen situation in 
which immediate action is needed to 
prevent or respond to significant harm 
to life or property. 


Section 778.3 What categories of 
facility project actions of the Postal 
Service are subject to these regulations? 


Paragraph (a) provides that the Postal 
Service will publish a Federal Register 
notice, in conjunction with the 
publication of its final Executive Order 
12372 rule, listing the categories of 
facility project actions that are subject 
to the Order. Updated lists will be 
published when necessary in order to let 
States know which of the Postal 
Service's categories of facility project 
actions they may choose to cover. 

The attachment to this preamble 
contains a list of those categories of 
facility project actions that the Postal 
Service proposes to exclude from 
coverage under the regulations. The 
reasons for the proposed exclusion are 
included in the attachment. The Postal 
Service seeks comments on the 
proposed exclusions. After promulgation 
of the final rules, if the Postal Service 
wants to exclude new or additional 
categories of facility project actions 
from coverage under the Order, it will 
publish a Federal Register notice 
requesting comment on the proposed 
exclusions. 

The Order and these regulations do 
not apply to proposed regulations, 
legislation, or budget formulation. 

Paragraph (b) states the Postal 
Service's undertaking to use a State's 
official process to determine official 
views of State and local officials. This 
undertaking extends only to the 
categories of facility project actions 
which a State has selected for coverage 
under § 778.5 of these regulations. 

Paragraph (c) provides that the Postal 
Service may waive any provision of 
these regulations if necessary to deal 
with an unusual circumstance. Clearly, 
the regulations should not delay or 
constrain the Postal Service's ability to 
prevent or mitigate harm to persons or 


property in an unusual circumstance. 
The Postal Service will use this 
provision sparingly, since its policy is to 
carry out the Order as fully as it can. 

If at any time, a State believes that 
any offical of the Postal Service has not 
made appropriate use of the official 
State process, the State is invited to 
raise its concerns directly with the 
Postmaster General. 


Section 778.4 [Reserved] 


Section 778.5 What procedures apply 
to a State’s choice of action categories? 


States may choose to consult with the 
Postal Service under the Order 
concerning any of the Postal Service’s 
facility project actions that the Postal 
Service’s Federal Register notices list as 
subject to consultation. These - 
regulations do not require States to 
consult with the Postal Service. A State 
might want to decline to cover kinds or 
sizes of project actions which can have 
only minor effects on the State and its 
people. 

The Postal Service emphasizes that 
the choice of whether to cover a 
particular category of project actions 
listed in this proposed rule is entirely up 
to each State. While the Postal Service 
will discuss with States the most 
effective ways of carrying out 
consultation concerning its facility 
project actions, the Postal Service will 
not attempt to constrain the State’s 
discretion with respect to project 
selection. 

Paragraph (a) of this section sets out a 
purely administrative requirement 
pertaining to project selection. The State 
must notify the Postal Service of the 
categories of facility project actions it 
chooses to cover. For example, a State 
may choose to cover only facility project 
actions which exceed 100,000 square 
feet of space. When it first establishes 
its official process, the State can meet 
this requirement by sending to OMB, 
along with other information required to 
establish the process, a list of the Postal 
Service categories of facility project 
actions it wishes to cover. OMB will 
inform the Postal Service of the 
categories of facility project actions that 
the State has chosen to cover. 
Subsequently, the State should send all 
coverage information (additions, 
deletions, other changes) directly to the 
Postal Service. This information will 
enable the Postal Service’s personnel to 
know when they must consult. 

Paragraph (b) provides that, once a 
State has established a process and 
made its selections known to the Postal 
Service, the Postal Service will use the 
State’s process concerning the facility 
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project actions selected by the State as 
soon as feasible. 

Paragraph (c) provides that the Postal 
Service may establish deadlines for 
changes by States in the project 
selection choices. A State may add or 
delete a listed category of facility 
project actions from those it wishes to 
cover under the Order at any time. 
However, in order for meaningful 
consultation to occur under the Order, 
the Postal Service may need a certain 
amount of “lead time” before it can 
adapt its procedures to the changed 
cifcumstances. For this reason, the 
Postal Service may find it necessary to 
establish deadlines for project category 
selection changes. These deadlines 
would simply be notifications to the 
States that, if a State wished to begin 
consultation with respect to a particular 
project on a given date, it would have to 
inform the Postal Service of its selection 
change a certain time (e.g., 30 days, 45 
days) in advance of that date. 


Section 778.6 How does the Postal 
Service give States an opportunity to 
comment on proposed facility project 
actions? 


Paragraph (a) points out that the 
Postal Service’s consultation 
requirements apply not only to 
comments prepared by the State itself, 
but also to comments formulated by 
local elected officials to whom the 
State’s consultation role has been 
delegated in specific instances. Section 
3(a) of the Order permits States to 
delegate to local elected officials, in 
specific instances, the review, 
coordination, and communication with 
Federal agencies that normally take 
place under the State process. This 
means that States may choose not only 
which categories of facility project 
actions to cover but also who within the 
State has the opportunity to carry out 
the consultation. States have complete 
discretion concerning delegation of their 
consultation role. 

For example, a State could delegate to 
a single mayor the State’s consultation 
role with respect to a project occurring 
in his or her city. Or, the State could 
delegate all consultation under a 
particular category of facility project 
action to elected officials of the local 
governments whose jurisdictions are 
affected by projects under the program. 
Or, the State could delegate its 
consultation role for a particular 
category of facility project action to 
local elected officials in cities above 
250,000 population but not to local 
officials in smaller jurisdictions, or vice 
versa. In any case of delegation, the 
local elected official to whom the State's 





consultation role is delegated stands in 
the shoes of the official State process 
with respect to a Postal Service project 
that is within the scope of the 
delegation. In such a case, for example, 
the Postal Service efforts to reach a 
negotiated solution will be pursued 
directly with the local official, not with 
the State. 

The local elected official to whom the 
State’s consultation role had been 
delegated would not send his or her 
comment directly to the Postal Service. 
Rather, the official would send the 
comment to the Postal Service through 
the State single point of contact. The 
Postal Service would work with the 
local official in attempting to reach an 
accommodation, but, if efforts at 
accommodation were unsuccessful, the 
Postal Service would explain the 
nonaccommodation to the single point of 
contact: Routing the delegated comment 
through the State single point of contact 
would alert the Postal Service to the fact 
that the local official's comments should 
be dealt with in accordance with the 
Order and make unnecessary a separate 
communication from the State informing 
the Postal Service that the comment was 
an official comment of the State. 

Section 2(b) of the Order requires 
Federal agencies to communicate with 
State and local elected officials as early 
in the program planning cycle as is 
reasonably feasible to explain specific 
plans and actions. Paragraph (b) of 
§ 778.6 adopts this provision of the 
Order as pertinent to postal facility 
project actions. The requirement means 
that the Postal Service undertakes to 
make efforts to ensure that States learn 
of proposed actions or decisions of the 
Postal Service in sufficient time to 
contribute meaningfully to the Postal 
Service’s decision-making process. 

Paragraph (c) states that, as a general 
rule, States choosing to cover a 
particular facility project action will 
have at least 30 days (45 days in the 
case of interstate situations and 90 days 
in the case of a project in the Maryland 
or Virginia portion of the Washington, 
DC, National Capital Region) to 
comment on a proposed action or 
decision before the Postal Service 
commits itself to a given course of 
action. The Postal Service, in the case of 
an unusual circumstance, may require a 
shorter period for comment. 

Paragraph (d) states that for facility 
project actions in the Washington, DC 
National Capital Region, coordination 
and public notice contacts are 
accomplished directly with the National 
Capital Planning Commission. 

Paragraph ({e) makes an important 
point with respect to the way that 


communications between States and the 
Postal Service would work. Under the 
Order, a State may organize the 
mechanics of its consultation process 
any way it chooses. However, in order 
to ensure that communications between 
the Postal Service and the official State: 
process flow efficiently, the States are 
encouraged to establish a “single point 
of contact” for State communications 
with Federal agencies. Channeling 
communications from the Federal 
agencies to the States and from the 
States back to Federal agencies through 
a single point has obvious benefits from 
the point of view of administrative 
simplicity. In addition, it will enable the 
Postal Service to know which 
communications to treat as official for 
the purposes of carrying out the 
provisions of the Order. The Postal 
Service needs a means of separating the 
letters from State and local elected 
officials to which it will respond through 
normal correspondence channels from 
those letters to which it must respond 
formally in accordance with the 
provisions of these regulations. States’ 
use of a single point of contact will 
permit the Postal Service to make this 
necessary administrative distinction. 

In the absence of a State process, or 
with respect to a category of project 
action that a State has not selected for 
coverage, the Postal Service will work 
with the State consistent with existing 
legal requirements. The provisions of 
these regulations will not apply, 
however. 

The proposed regulations do not 
impose any constraint on the content of 
comments that States send to the Postal 
Service. Nonetheless, the Postal Service 
encourages commenters under the Order 
to follow the three policies below which 
are important for the efficient operation 
of the Order's consultation system. 

First, comments should address 
statutes, regulations, and other 
requirements governing a specific 
facility project action. The Postal 
Service is required to base its facility 
project actions on certain statutorily 
established factors. In addition, the 
Postal Service, through regulation or 
guidance, has established decision- 
making criteria for various actions. It is 
unlikely the Postal Service would be 
able to accommodate concerns that do 
not address these requirements and 
standards, or which are not relevant to 
Postal Service’s decision-making 
process. In order to influence the Postal 
Service's decisions, comments must be 
relevant to the factors on which the 
Postal Service bases its decisions. 

Second, comments should clearly 
specify the seriousness of the State's 
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concerns. It otherwise may be difficult 
for the Postal Service to tell whether a 
State is firmly recommending a given 
course of action, has a mild preference 
for or reservation about the action, or is 
simply seeking clarification to aid its 
understanding of the Postal Service's 
planned action. For example, if a State 
wants the Postal Service to recognize 
the State’s priorities, it. would be helpful 
if the State identified its position as 
clearly as possible. These proposed 
regulations direct afforts to 
accommodate State concerns. The 
Postal Service's ability to do that 
successfully is dependent, to a 
significant degree, on the clear 
articulation of concerns by the States. 

Third, the Postal Service may not be 
in a good position to accommodate State 
and local concerns unless the State 
speaks with one voice in its comments. 
The Postal Service recognizes that 
different State and local officials and 
agencies may not always agree among 
themselves concerning the course of 
action the Postal Service should follow. 
However, if it receives conflicting 
comments, the Postal Service probably 
will need to seek clarification 
concerning which set of views the State 
wants the Postal Service to 
accommodate. The single point of 
contact should reconcile conflicting 
views before transmission. In the 
absence of such a reconciliation and 
clarification, the Postal Service may find 
it necessary to inform the single point of 
contact of its interpretation of the 
situation and the reasons for its 
decision. 


Section 778.7 How does the Postal 
Service make efforts to accommodate 
State and local concerns? 


Paragraph (a) provides that when a 
State comments to the Postal Service in 
accordance with the Order, the Postal 
Service has three choices. First, it can 
accept the State’s comments (i.e., do as 
the State recommends). Second, it can 
reach a mutually agreeable solution with 
the State. This solution can differ from 
the original State position on the matter. 
Third, if it cannot accept the State’s 
comments or reach a mutually agreeable 
solution, the Postal Service gives the 
State a timely explanation of the Postal 
Service's reasons for not doing so. While 
the Postal Service is not required to 
accept the State’s comments or to begin 
discussions looking toward another 
solution, the Postal Service does have 
an obligation to provide a simple 
explanation of its decision. 

The explanation could be given by 
any mode of expression which 
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adequately communicates the Postal 
Service’s reasons for its decision to the 
State. A meeting, a letter or, in 
appropriate circumstances, even a 
telephone call would perform this 
function. The Postal Service has the 
discretion to choose the most 
appropriate mode of communicating the 
explanation in each case. 

There is one exception to the Postal 
Service's discretion to choose the mode 
of communicating the explanation. As 
paragraph (a)(3) provides, the Governor 
of the State may request, in advance of 
the time the explanation is made or after 
it is communicated to the single point of 
contact, that an explanation of 
nonaccommodation be made in writing. 
When it receives such a request from a 
Governor, the Postal Service's 
explanation will be given in a letter. 

Paragraph (a)(3) spells out the role of 
the single point of contact to receive 
explanations from the Postal Service. 
The Postal Service will direct all such 
explanations to the single point of 
contact in each State that has one, 
notwithstanding previous 
accommodation discussions between 
the Postal Service and another party in 
the State. : 

Paragraph (b) concerns safeguards to 
ensure that the interests of States are 
protected in nonaccommodation 
situations. Normally, as provided in 
paragraph (b)(1), nonaccommodation 
explanations will state that the Postal 
Service will not implement its decision 
until ten days after the State receives 
the explanation, except as provided in 
subparagraph (b)(2). This waiting period 
is intended to permit States to respond 
to the Postal Service in cases of 
nonaccommodation before the Postal 
Service has let a contract, begun 
construction of a facility, or otherwise 
irrevocably carried out the decision. In a 
case in which the Postal Service 
provides an oral explanation of a 
decision to the single point of contact, 
and the Governor subsequently requests 
a written explanation, the ten-day 
period starts to run from the date on 
which the original explanation is given 
to the single point of contact. 

Subparagraph (b)(2) recognizes that 
there will be some situations in which 
the Postal Service cannot observe the 
ten-day waiting period. For example, an 
unusual circumstance may make it not 
feasible for the Postal Service to wait 
ten days before implementing its 
decision. In a situation where the Postal 
Service cannot obvserve the waiting 
period, a Postal Service official at a 
higher level than the official responsible 
for making the original decision will 
review the decision before the 
nonaccommodation explanation is made 


and before the Postal Service 
implements the decision. The 
nonaccommodation explanation will 
include the Postal Service's reasons for 
determining that the ten-day waiting 
period is not feasible. 


Section 778.8 How does the Postal 
-Service treat interstate situations? 


In some cases, the action taken by the 
Postal Service on a project may have an 
impact on interstate areas. In these 
situations, the Postal Service has certain 
additional obligations. First, it must 
identify the project action that may 
affect inter-State areas. Second, having 
done so, it must, as provided in 
paragraph (b), notify the potentially 
affected States, whether or not they 
have established an official State 
process pursuant to the Order. Third, 
except in an unusual circumstance, it 
must provide the affected States an 
opportunity for comment of at least 45 
days before the Postal Service commits 
itself to a course of action. The increase 
in the minimum comment period from 30 
to 45 days in interstate situations allows 
extra time for States to coordinate 
among themselves before providing 
views to the Postal Service. 

The Postal Service, obviously, cannot 
require States to coordinate with each 
other on actions or decisions having an 
impact on an interstate area. However, 
the Postal Service encourages each 
affected State to share its comments 
with and obtain the views of other 
affected States, using the other States 
single point of contact, if there is one, or 
an appropriate State official if there is 
not a single point of contact. The Postal 
Service encourages States to reconcile 
differences where they exist, so that the 
States can present the Postal Service 
with a unified position. If the affected 
States provide the Postal Service with 
conflicting recommendations, the Postal 
Service will, with respect to States that 
have established a process under the 
Order, accommodate recommendations 
to the extent possible and explain its 
nonacccommodations of other points of 
view as provided in § 778.7. 


Section 778.9 [Reserved] 
Section 778.10 [Reserved] 


Although exempted by 39 U.S.C. 
410(a) from the requirements of The 
Administrative Procedure Act regarding 
proposed rulemaking (5 U.S.C. 553 (b), 
(c)), the Postal Service invites public 
comments on the following proposed 
new Part 778 of Title 39, Code of Federal 
Regulations. 
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List of Subjects in 39 CFR Part 778 


Intergovernmental relations. 
W. Allen Sanders, 


Associate General Counsel, Office of General 
Law and Administration. 


Attachment—List of Proposed Exclusions 
From Scope 

The Postal Service proposes to exclude the 
below listed categories of facility project 
actions from coverage under the regulations: 

1. Facility repair projects—This category of 
action is excluded because it is not 
“development” within the meanig of the 
order. 

2. Expansion, alteration or improvement of 
a facility where the gross size is not 
increased by more than 40% and the site size 
is not increased substantially—This category 
of action is excluded because Postal Service 
experience has shown that such actions do 
not have significant effects on state or local 
plans or programs. 

3. Disposal of unimproved land—This 
category of action is excluded because Postal 
Service experience has shown that such 
actions do not have significant effects on 
state or local programs. 


For the reasons set out in the 
Preamble, the Postal Service proposes 
to: 

I. Amend Title 39, Code of Federal 
Regulations by adding a new Part 778 to 
read as follows: 


PART 778—PROCEDURES FOR 
INTERGOVERNMENTAL REVIEW OF 
POSTAL SERVICE FACILITY ACTIONS 


Sec. 

778.1 What is the purpose of these 
regulations? 

778.2 What definitions apply to these 
regulations? 

778.3 What categories of facility program 
actions of the Postal Service are subject 
to these regulations? 

778.4 [Reserved] 

778.5 What procedures apply to a State's 
choice of action categories? 

778.6 How does the Postal Service give 
States an opportunity to comment on 
proposed facility project actions? 

778.7 How does the Postal Service make 
efforts to accommodate State and local 
concerns? 

778.8 How does the Postal Service treat 
interstate situtations? 

778.9 [Reserved] 

778.10 [Reserved] 


Autherity: 39 U.S.C. 401. 


§ 778.1 What is the purpose of these 
regulations? 

(a) Executive Order 12372, 
Intergovernmental Review of Federal 
Programs, issued on July 14, 1982, in 
furtherance of Title IV of the 
Intergovernmental Cooperation Act of 
1968 (42 U.S.C. 4231) provides for 
reliance on State and local processes for 
the State and local government 
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coordination and review of proposed 
direct Federal development projects. 

(b) These regulations implement 
Executive Order 12372 and are adopted 
under the Postal Reorganization Act 
rather than the statute and Executive 
Order listed in paragraph (a) of this 
section to the extent the statute and 
Executive Order do not apply to the 
Postal Service under 39 U.S.C. 410(a). 

(c) These regulations facilitate: 

(1) Providing opportunity for 
consultation with those State and local 
governments that would be directly 
affected by a proposed postal facility 
project action; 

(2) Using the State process to 
determine official views of State and 
local elected officials; 

3) Communicating with State and 
local elected officials as early in the 
facility project planning cycle as is 
reasonably feasible to explain specific 
plans and actions; 

(4) Making efforts to accommodate 
State and local elected official's 
concerns with proposed facility project 
actions that are communicated through 
the designated State process, and in 
those cases where the concerns cannot 
be accommodated, explaining the bases 
for the Postal Service decision in a 
timely manner; and 

(5) Seeking the coordination of views 
of affected State and local elected 
officials in one State with those of 
another State when the proposed facility 
project action has an impact of 
interstate metropolitan urban centers of 
other interstate areas. 

(d) Neither the Order nor these 
regulations are intended to create any 
right or benefit enforceable at law by 
any individual or entity, including 
municipal and State governments, 
against the Postal Service or its officers. 


§ 778.2 What definitions apply to these 
regulations? 

“Unusual circumstance” means a 
sudden, urgent, unforeseen situation 
requiring immediate action in order to 
prevent or respond to significant harm 
to life or property. 

“Order” means Executive Order 
12372, issued July 14, 1982, and titled 
Intergovernmental Review of Federal 
Programs. 

“State” means any of the 50 States, 
the District of Columbia, the 
Commonwealth of Puerto Rico, the 
Commonwealth of the Northern Mariana 
Islands, Guam, American Samoa, the 
US. Virgin Islands, or the Trust 
Territory of the Pacific Islands. ° 


§ 778.3 What categories of facility project 
actions of the Postal Service are subject to 


these regulations? 

(a) The Postal Service publishes in the 
Federal Register a list of its categories of 
facility project actions that are covered 
by these regulations. 

(b) With respect to postal facility 
actions listed in paragraph (a) of this 
section that a State chooses to cover 
(see § 778.5), the Postal Service uses the 
official State process to determine 
official views of State and local elected 
officials. 

(c) The Postal Service may waive any 
provision of these regulations in an 
unusual circumstance. 


§ 778.4 [Reserved] 


§ 778.5 What procedures apply to a state’s 
action categories? 

(a) Each State that adopts a process 
under the Order notifies the Postal 
Service of the categories of facility 
project actions that the State chooses to 
cover. 

(b) The Postal Service uses a State’s 
process under the Order as soon as 
feasible after the State notifies the 
Postal Service of its covered projects. 

(c) States may change their covered 
projects at any time. The Postal Service 
may establish deadlines by which States 
are required to inform the Postal Service 
of changes in their covered projects. 

(d) In the event a State chooses not to 
adopt a process under the Order, the 
Postal Service coordinates the proposed 
facility project with the local elected 
official (see § 778.6). 


§ 778.6 How does the Postal Service give 
States an opportunity to comment on 
proposed facility project actions? 

{a) This section applies to all 
comments received from a State 
pursuant to an official process it has 
established under the Order, including 
comments of local elected officials to 
whom the functions of review, 
coordination, and communication with 
the Postal Service have been delegated. 

(b) With respect to facility project 
actions that are subject to these 
regulations and that a State chooses to 
cover under § 778.5, the Postal Service 
communicates with State and local 
elected officials as early in a project 
planning cycle as is reasonable to 
explain specific plans and actions. 

(c) Except in an unusual circumstance, 
the Postal Service gives States at least 
30 days to comment on any proposed 
facility project action (see § 778.8 for 
comment periods pertaining to interstate 
situations; and see paragraph (d) of this 
section for comment periods pertaining 
to projects in certain parts of the 
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Washington, D.C., National Capital 
Region.). 

(d) For facility project actions in the 
Washington, D.C., National Capital 
Region, coordination is accomplished 
through the National Capital Planning 
Commission (NCPC). The Postal Service 
gives the NCPC 90 days to comment on 
projects in the Maryland and Virginia 
portions of the Waéghington, D.C., 
National Capital Region. 

(e) The Postal Service responds as 
provided in § 778.7 to all comments from 
a State that are provided through a State 
office or official that is the State's single 
point of contact. 


§ 778.7 How does the Postal Service make 
efforts to accommodate State and local 
concerns? 


(a) If a State provides comments to 
the Postal Service in the manner 
described in $778.6(e), the Postal 
Service: 

(1) Accepts the State’s comments; or 

(2) Reaches a mutually agreeable 
solution with the State; or 

(3) Provides the State's single point of 
contact with a timely explanation of the 
basis of the Postal Service decision. If 
requested by the Governor, the Postal 
Service provides the explanation in 
writing. 

(b) In any initial explanation to the 
State's single point of contact under 
paragraph (a)(3) of this section, the 
Postal Service informs the State that: 

(1) The Postal Service will not 
implement its decision for ten days after 
the State receives the explanation; or 

(2) The Postal Service official at a 
higher level than the official responsible 
for making the decision has reviewed 
the decision and determined that, 
because of an unusual circumstance, the 
ten-day waiting period is not feasible. 


§ 778.8 How does the Postal Service treat 
interstate situations? 


The Postal Service: 

(a) Identifies proposed facility project 
actions that will have an impact on 
interstate areas; 

(b) Notifies the affected States, 
including States that have not adopted a 
process under the Order; and 

(c) Except in an unusual circumstance, 
provides the affected States an 
opportunity of at least 45 days to 
comment. 


§ 778.9 [Reserved] 


§ 778.10 [Reserved] 


Il. Amend the following regulations as 
indicated: 
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PART 775—{ AMENDED] 


§775.8 [Amended] 

39 CFR 775.8(d){3)(iii)—Replace “A-95 
Clearinghouse” with “The State or local 
elected officials designated in 
accordance with the State’s process 
under Executive Order 12372, 
Intergovernmental Review of Federal 
Programs, or if the State has not adopted 
a process under the order, the local 


elected official, if any, and the State’s 
Governor.” 


PART 776—[ AMENDED] 


§ 776.8 [Amended] 


39 CFR 776.8(a}—Replace “State, 
areawide, and local A-95 
Clearinghouses listed in OMB circular 
A-95 (Revised) for the geographic area 
involved.” with “the State or local 
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elected officials designated in 
accordance with the State’s process 
under Executive Order 12372, 
Intergovernmental Review of Federal 
Programs, or if the State has not adopted 
a process under the order, the local 
elected official, if any, and the State’s 
Governor.” 

{FR Doc. 83-1757 Filed 1-21-83; 8:45 am] 
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SMALL BUSINESS ADMINISTRATION 
13 CFR Part 135 
Intergovernmental Review of Small 


Business Administration Programs and 
Activities 


AGENCY: Small Business Administration, 
Office of the Administrator. 


ACTION: Notice of proposed rulemaking. 


summaary: This proposed rule would 
implement Executive Order 12372, 
“Intergovernmental Review of Federal 
Programs.” It applies to Federal 
financial assistance programs and 
activities of the Small Business 
Administration (SBA). Executive Order 
12372, and these proposed regulations, 
are intended to replace the 
intergovernmental consultation system 
developed under Office of Management 
and Budget (OMB) Circular A-95. They 
provide for a new, more effective, 
intergovernmental consultation system. 
Under the Order, state and local elected 
officials, not the Federal Government. 
will determine what Federal programs 
and activities to review and the 
procedures by which the review will 
take place. 

DATE: Comments must be received on or 
before March 10, 1983. 

ADDRESS: Interested persons should 
submit comments to Martin D. Teckler, 
Associate General Counsel, Smal! 
Business Administration, 1441 L Street, 
NW., Washington, D.C. 20416. 
Comments will be available for 
inspection at the above address from 9 
a.m. to 4 p.m., Monday through Friday. 
FOR FURTHER INFORMATION CONTACT: 
Martin D. Teckler, Associate General 
Counsel, (202) 653-6662. 
SUPPLEMENTARY INFORMATION: 


Background 


For many years, consulation betwen 
state and local officials and Federal 
agencies concerning Federal] program 
and activities has taken place through 
an elaborate regulatory and 
organizational framework created under 
OMB Circular A-95. The A-95 system 
required state and local governments to 
follow prescribed review procedures 
and to review specified Federal 
programs, regardless of the 
circumstances affecting particular state 
and local governments. The system also 
required review of Federal programs by 
state and local agencies without regard 
to the priorities of their elected 
leadership. The A-95 process became 
highly bureaucratic, burdensome, and 
costly. State and localities had to 
process too much paperwork, and. as a 
result, the impact of substantive 


comments was sometimes lost. A 
network of state and area 
clearinghouses was created to manage 
this paperwork. State and local elected 
officials found it difficult to exert 
significant influence on Federal 
decisions through this system, and 
Federal agencies found the system a 
cumbersome method of obtaining 
information about, and responding 
appropriately to, state and local 
concerns. - 

On July 14, 1982, President Reagan 
signed Executive Order 12372, 
“Intergovernmental Review of Federal 
Programs.” The Executive Order is 
reproduced as Attachment A to the 
OMB Notice published in today’s 
Federal Register. The Order directs the 
revocation of Circular A-95, and 
provides for a new, more effective, 
intergovernmental consultation system 
that is cnsistent with the President's 
policies concerning Federalism and 
regulatory relief. Under the Order, states 
and localities will take the initiative for 
establishing review procedures and 
priorities. State and local elected 
officials, not the Federal Government, 
will determine, within the scope of the 
Order, which Federal programs and 
activities to review and the procedures 
by which the review will take place. 
When state and local elected officials 
bring their concerns to a Federal 
agency's attention through this process, 
the agency will have to make efforts to 
accommodate the concerns, and, if it 
does not accommodate them, explain 
why not. This “accommodate or 
explain” provision gives greater weight 
to state and local views than Circular 
A-95 did. In addition, states will have 
the opportunity, to the extent permitted 
by law, to simplify, consolidate, or 
substitute federally required state plans. 

Across the whole range of Federal 
programs and activities, the federally 
required procedures for consultation 
under Circular A-95 created a 
substantial regulatory burden. The 
Executive Order’s system of 
consultation will significantly reduce 
that burden, as well as opening 
opportunities for states to reduce 
administrative burdens in Federal 
programs requiring state plans. In 
contrast to the A-95 system, which 
relied heavily on clearinghouse, 
planning organizations, and other bodies 
which are not elected by the 
jurisdictions they serve, the Order, 
consistent with President's Federalism 
policy, emphasizes the role of elected 
state and local officials. 


OMB Guidance to States 


In order to assist states as they begin 
their work in implementing the Order, 


Federal Register / Vol. 48, No. 16 / Monday, January 24, 1983 / Proposed Rules 


OMB wrote on or before today to each 
state concerning the establishment of an 
official state process. This letter will be 
reproduced in the Federal Register in the 
next few days. This letter explains the 
role of the “single point of contact.” A 
“single point of contact” is the one office 
or official in a state that transmits the 
result of the state review and 
coordination with recommendations that 
differ from the Federal proposal to the 
SBA and other Federal agencies and to 
which the SBA directs official 
communications (e.g., explanations of 
nonaccommodations) to the state under 
the Order. A state may have as few or 
as many entities as it chooses to 
perform review and coordination and to 
conduct discussions with the Agency. 
However, there should be only one point 
of contact to officially transmit 
recommendations for change to all 
Federal agencies under the Order. It is 
up to the state whether the single point 
of contact plays a substantial role with 
respect to the state’s views, or simply 
acts as a focal point for official 
communications. 

It is also worth emphasizing that 
states are not required to adopt an 
official state process at all. However. 
after final rules implementing the Order 
become effective (they will be published 
on or about April 30, 1983), the existing 
Federal A-95 consultation regulations 
will no longer be in effect. Other 
existing statutory consultation 
requirements are not affected by this 
proposed rule. An inventory of these 
existing requirements will be available. 

SBA and other Federal agencies have 
the basic responsibility of ensuring that 
their programs and activities are carried 
out in conformity with the Order's 
provisions. OMB will have genera] 
government-wide oversight 
responsibility for the implementation of 
the Order, but will not attempt to 
exercise any day-to-day operational 
control of agency actions. Nor will OMB 
act as a forum for “appeals” of agency 
actions by non-Federal parties. 


Development of Proposed Regulations 


If the objectives of the Executive 
Order are to be met, Federal agencies 
must ensure that they deal with state 
and local elected officials in a consistent 
and understandable way. To this end, 
the Federal agencies affected by the 
Order have worked together to make 
common policy decisions and, to the 
extent feasible, to draft common 
regulatory language. The agencies 
involved chose an approach that 
minimizes the imposition of regulatory 
requirements on non-Federal parties. 
For the most part, these proposed 
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regulations will spell out the Agency’s 
obligations and procedures in response 
to the views expressed by state and 
local elected officials. A paper 
discussing the policy decisions made by 
the agencies and OMB was made_ - 

_ available to the public in December (see 
Federal Register, December 23, 1982, 
Vol. 47, No. 247 at 57369). Following the 
close of the comment period, the 
agencies will again work together with 
the aim of promulgating final rules that 
are substantially consistent with one 
another. It is the Federal Government's 
intention that there will be no further 
rulemaking with respect to this 
Executive Order. 

The Executive Order mandates the 
implementation of final regulations by 
April 30, 1983. It will not be possible to 
have an adequate comment period and 
meet this deadline if the normal 30-day 
delay between the publication date of a 
final rule and its effective date is 
observed. Consequently, the SBA 
proposes to make the final rule effective 
immediately upon its publication on 
April 30. 

As a matter of style, the proposed 
rules use the present tense when 
describing SBA's obligations. For 
example, when the proposed regulation 
says that the Administrator “provides 
the State with a timely explanation,” the 
regulation requires the Administrator to 
do so. 


Executive Order 12291, Regulatory 
Flexibility Act and Paperwork 
Reduction Act 


SBA has determined that this is not a 
major rule under Executive Order 12291, 
The proposed rule would simplify 
consultation with SBA and allow state 
and local governments to establish cost- 
effective consultation procedures. For 
this reason, SBA believes that any 
economic impact the regulation has will 
be positive. It is unlikely that its 
economic impact will be significant, in 
any case. Consequently, SBA certifies, 
under the Regulatory Flexibility Act, 
that this rule would not have a 
substantial economic impact on a 
significant number of small entities. This 
proposed rule is not subject to section 
3504(h) of the Paperwork Redyction Act, 
since it would not require the collection 
or retention of information. 


Section-by-Section Analysis 


Section 136.1 What is the purpose of 
these regulations? 


This section briefly states the purpose 
of the regulations, which is to implement 
Executive Order 12372 and to foster an 
improved system of intergovernmental 
consultation. Paragraph (c) states the 


important point that the Order, and 
these regulations, are intended only to 
improve the Agency’s internal 
management of its consultation with 
state and local governments. Neither the 
Order nor these regulations are intended 
to create any right of judicial review of 
the Agency's action. For example, it is 
not intended that a state or local 
government would have the right to sue 
SBA because SBA failed to explain a 
nonaccommodation of a state 
recommendation, 


Section 135.2 What definitions apply 
to these regulations? 


This section defines several terms 
used frequently in the proposed rule. 
“Agency” or “SBA” means the Small 
Business Administration. “Order” 
means Executive Order 12372. 
“Administrator” means the 
Administrator of the Small Business 
Administration or an official or 
employee of the Agency acting under a 
delegation of authority from the 
Administrator. This does not mean that 
there must be a new, specific, formal 
delegation pertaining to Executive Order 
12372. Any official who has existing 
authority to act concerning a program or 
activity under a delegation could act 
under the Order concerning that 
program or activity. “State” means any 
of the 50 states, the District of Columbia, 
the Commonwealth of Puerto Rico, the 
Commonwealth of the Northern Mariana 
Islands, the U.S. Virgin Islands, Guam, 
American Samoa, or the Trust Territory 
of the Pacific Islands. The definition of 
“states” means that the District of 
Columbia, Puerto Rico, and the other 
jurisdictions mentioned may create an 
official consultation process and consult 
with Federal agencies on the same basis 
as each of the 50 states. 

Several other terms appearing in the 
Order are not defined in this section, but 
are used in the regulation in a way that 
makes their operational meaning clear 
(e.g., accommodate and explain in 
§ 135.7). 


Section 135.3 .What programs and 
activities of the SBA are subject to these 
regulations? 


The intent of the Order is that state 
and local elected officials should have 
the opportunity to consult with Federal 
agencies under the Order concerning as 
many Federal programs and activities as 
they wish. Paragraph (a) provides.that 
the Agency will publish a Federal 
Register notice, in conjunction with the 
publication of its final Executive Order 
12372 rule, listing the programs and 
activities that are subject to the Order. 
Updated lists will be published when 
necessary in order to let states know 


which of SBA's programs and activities 
they may choose to cover. 

The attachment to this Preamble 
contains a list of those programs and 
activities that SBA proposes to exclude 
from coverage under the Order. The 
reason for each proposed exclusion is 
also listed. SBA seeks comments on the 
proposed exclusions. After promulgation 
of the final rules, if SBA wants to 
exclude new or additional programs or 
activities from coverage under the 
Order, it will publish a Federal Register 
notice requesting comment on the 
proposed exclusions. z 

At this time, states should assume 
that all SBA’s other programs-which 
include state involvement will be 
subject to the Order. Of course, 
activities and programs that clearly are 
neither Federal financial assistance nor 
direct Federal development (e.g., 
procurement by the Agency) are not 
subject to the Order. Also, the Order 
and these regulations do not apply to 
proposed regulations, legislation, budget 
formulation, or classified programs or 
activities where formal consultation 
would endanger national security. 

Even if a program or activity is 
excluded from the consultation system 
established by the Order, state and local 
officials would still have an opportunity 
to have their views considered by SBA. 
Indeed, statutory requirements for 
consultation, such as section 401(b) of 
the Intergovernmental Cooperation Act 
of 1968 (42 U.S.C. 4231(b)), require 
Federal agencies to consider the views 
of state and local governments. 
However, SBA is not obligated to follow 
the provisions of the Order and these 
regulations with respect to excluded 
programs and activities. 

If, at any time, a state believes that 
any official of SBA has not made 
appropriate use of the official state 
process, the state is invited to raise its 
concerns directly with the 
Administrator. 


Section 135.4 What are the 
Administrator's general responsibilities 
under the Order? 


This section incorporates the most 
important portions of Executive Order 
12372 into SBA’s regulations, 
emphasizing SBA’s obligations under 
the Order. The mechanisms by which 
SBA will carry out many of thes general 
obligations are developed further in 
other sections of the rule. 

Paragraph (b)(2) means the Agency is 
obligated to make efforts to ensure that 
information on proposed actions or 
decisions of the SBA is available to the 
states in sufficient time to be able to 
exert meaningful influence on the 





ency’s course of action. For example, 
SBA would make sure that the state 
learned of draft assistance 
announcements including decision 
criteria, etc., in time to make a 
meaningful response. 
Section 135.5 What procedures apply 
to a state’s choice of programs under the 
Order? 


States may choose to consult with 
SBA under the Order concerning any of 
SBA’s programs and activities that the 
SBA Federal Register notice on or about 
April 30, 1983, and subsequently lists as 
subject to the Order. However, these 
regulations do not require states to 
consult with SBA concerning any 
particular program or activity. This is an 
important distinction between the 
Order’s consultation policy and the 
system established under Circular A-95, 
which give states no discretion 
concerning program selection. Under the 
Order, each state may choose whether 
to use the consultation system with 
respect to any particular program or 
activity. This gives states increased 
flexibility to determine how best to 
allocate their resources. For example, 
many programs have existing statutory 
consultation systems. If a state decides 
that an existing consultation system is 
adequate, the state might choose to 
cover the program under its E.O. 12372 
process, thereby avoiding duplication 
and saving resources for use on other 
programs. A state also might want to 
decline to cover a program which has 
only minor effects on the state and its 
people. 

SBA emphasizes that choice of 
whether to cover a particular program or 
activity listed in the Agency's Federal 
Register notice is entirely up to each 
state. While SBA will be happy to 
discuss with states the most effective 
ways of carrying out consultation 
concerning its programs and activities, 
the SBA will not attempt to constrain 
the state’s discretion with respect to 
program selection. 

Paragraph (a) of this section sets out a 
purely administrative requirement 
pertaining to program selection. The 
state must notify the Administrator of 
the programs and activities it chooses to 
cover. When it first establishes its 
official process, the state can meet this 
requirement by sending to OMB, along 
with other information required to 
establish the process, a list of the 
Federal programs and activities it 
wishes to cover. OMB will inform each 
Federal agency of the programs and 
activities of each that the state has 
chosen to cover. Subsequently, the state 
should send all program coverage 
information (additions, deletions, other 


changes) directly to SBA. This 
information will enable SBA's personnel 
who work on a particular program or 
activity to know which states they must 
consult with under the provisions of the 
Order. 

Paragraph (b} provides that, once a 
state has established a process and 
made its program selections known to 
the Agency, SBA will use the state’s 
process concerning the programs and 
activities selected by the state as soon 
as feasible. While SBA may make every 
effort to use the state’s process, there 
may be situations, on individual 
programs or projects, where SBA may 
not be able to do so for a time. SBA will 
make determinations concerning when 
to begin using the state's official process 
on a case-by-case basis and will let the 
states know wher it will start to use the 
state process. 

Paragraph (c} provides that the 
Agency may establish deadlines for 
changes in states in the program 
selection choices. A state may add or 
delete a program or activity from those 
it wishes to cover under the Order at 
any time. However, in order for 
meaningful consultation to occur under 
the Order, SBA may need a certain 
amount of “lead time” before it can 
adapt its procedures to the changed 
circumstances. For this reason, SBA 
may find it necessary to establish 


deadlines for program selection changes. 


These deadlines would simply be 
notifications to the states that, for 
example, if they wished to have 
consultation under the Order begin with 
respect to a particular program on a 
given date, they would have to inform 
SBA of their program selection change a 
certain time (e.g., 30 days, 45 days) prior 
to that date. 


Section 135.6 How does the 
Administrator give states an 
opportunity to comment on proposed 
Federal financial assistance? 


Paragraph (a) points out that the 
Order would apply not only to 
comments prepared pursuant to the 
official state process but also to 
comments formulated by local elected 
officials to whom the state's 
consultation role has been delegated in 
specific instances. Section 3(a) of the 
Order permits states to delegate to local 
elected officials in specific instances the 
review, coordination, and 
communication with Federal agencies 
that normally takes place under the 
state process. This means that states 
may choose not only which programs 
and activities to cover but also who 
within the state has the opportunity to 
carry out the consultation. States have 
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complete discretion concerning 
delegation of their consultation role. 

For example, a state could delegate to 
a single mayor the state’s consultation 
role with respect to a project occurring 
in his or her city. The state could 
delegate all consultation under a 
particular program to officials of the 
local governments whose jurisdiction 
are affected by projects under the 
program. The state could delegate its 
consultation role for a particular 
program to local elected officials in 
cities above 250,000 population but not 
to local officials in smaller jurisdictions, 
or vice versa. In any case of delegation, 
the local official to whom the state’s 
consultation role is delegated stands in 
the shoes of the official state process 
with respect to SBA. For example, 
efforts by SBA to reach a negotiated 
solution with the local official will be 
pursued directly with the official, not 
with the state itself. 

The local official to whom the state’s 
consultation role had been delegated 
would not send his or her comment 
directly to SBA. Rather, the official 
would send the comment to SBA 
through the state single point of contact. 
SBA would work with the local official 
in attempting to reach an 
accommodation, but, if efforts at 
accommodation were unsuccessful, SBA 
would explain the nonaccommodation 
to the single point of contact. Routing 
the delegated comment through the state 
single point of contact would alert the 
Agency to the fact that the local 
officials’ comments should be dealt with 
under the provisions of the Order and 
make unnecessary a separate 
communication from the state to SBA 
informing the Agency that the comment 
was an official comment of the state. 

It is difficult to specify, in advance, 
the precise time frames that will 
implement the Order's notification 
requirement for the Agency’s programs 
and activities. However, paragraph (b) 
states that, as a general rule, states 
choosing to cover a particular program 
or activity will have at least 30 days (45 
days in the case of interstate situations) 
to comment on proposed Federal 
financial assistance before SBA 
commits itself to a given course of 
action. SBA, on a case-by-case basis, 
may allow a shorter period for comment 
if unusual circumstances make the 
shorter period necessary. Among the 
kinds of unusual circumstances that 
might necessitate to make a grant or 
cooperative agreement decision before 
the end of the fiscal year, or a statutory 
deadline. 

In order to meet the Order's objective 
of ensuring states a meaningful 
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opportunity to influence decisions by the 
Agency, SBA may need to establish 
deadlines for time frames in 
nonregulatory program specific 
announcements for comment on 
particular actions or types of actions. 
Consequently, as provided in paragraph 
(c), SBA may define, for its varying 
programs and activities, the length of 
comment periods and the starting points 
from which comment periods would 
begin to run. States and localities would 
still have at least 30 days to comment 
(45 days in interstate situations), except 
under unusual circumstances. For 
example, time frames may differ among 
different types of programs (e.g., one- 
year grants, multiyear grants, direct 
development projects, permits), for 
different states of the same program 
(e.g., first application, renewal), or at 
different times (e.g., end of fiscal year, 
deadline for quarterly apportionment). 

In some of SBA’s programs, a basic 
decision to go forward with a project 
may be the key decision that determines 
a subsequent course of action by the 
Agency. Once the initial decision is 
made, SBA has little discretion with 
respect to the subsequent decisions. 
SBA would inform states of the key 
decision points on which their 
comments are essential if the states are 
to have a meaningful role in influencing 
the Agency's position. 

In most financial assistance programs, 
a state, local, or private agency applies 
to the Agency for a grant or cooperative 
agreement or otherwise seeks Agency 
approval for financial assistance to be 
provided. In order to receive notification 
of applications for financial assistance 
from SBA, the state should work with 
applicant organizations to ensure that 
applications are provided to the state in 
a timely manner. If it becomes 
necessary, SBA may establish 
requirements in nonregulatory program 
specific announcements for applicants 
to submit copies of their application to 
the state. 

In order to ensure timely completion 
of Federal decisionmaking, SBA may 
require states to complete their reviews 
of applications and to submit their 
comments to the Administrator by a 
particular date. The intent of this 
provision is to prevent undue delays in 
Federal decisions affecting the state. 

Paragraph (d) makes an important 
point with respect to the way that 
communications between states and the 
Agency would work. Under the Order, a 
state may organize the mechanics of its 
consultation process any way it 
chooses. However, in order to ensure 
that communications between SBA and 
the official state process flow efficiently, 
SBA strongly encourages states to 


establish a “single point of contact” for 
state communications with Federal 
agencies. Channeling communications 
from the states to Federal agencies and 
from agencies back to the states through 
a single point has obvious benefits from 
the point of view of administrative 
simplicity. In addition, it will enable 
SBA to know which communications to 
treat as official under the provisions of 
the Order. The Agency needs a means of 
separating the letters from state and 
local elected officials to which it will 
respond through normal correspondence 
channels from those letters to which it 
must respond under the provisions of 
the Order. States’ use of a single point of 
contact will permit SBA tc make this 
necessary administrative distinction. 

In the absence of a state process, or 
with respect to a program that a state 
has not selected for coverage, SBA will 
work with the state, consistent with 
existing legal requirements. The 
provisions of the Order and these 
regulations will not apply, however. 

The proposed regulation would not 
impose any constraints on the content of 
comments that states sent to SBA. 
However, SBA would strongly 
encourage commenters under the Order 
to follow three policies which are __ 
important for the efficient operation of 
the Order's consultation system. 

First, comments should address 
statutes, regulations, and other 
requirements governing a specific 
program or decision. Often, the Agency 
is required to make a decision based on 
certain statutorily established factors. In 
other cases, SBA, through regulation or 
guidance, has established 
decisionmaking criteria for various 
actions. It is unlikely that SBA would be 
able to accommodate concerns that do 
not address these requirements and 
standards, or which are not relevant to 
the decisionmaking process. In order to 
have meaningful influence on the SBA’s 
decisions, comments must be relevant to 
the factors on which the Agency bases 
its decisions. For example, if SBA's 
standards call for a decision to be made 
at a certain state only on the technical 
merits of financial assistance proposals, 
before consideration is given to costs, 
the Agency could not accommodate a 
state comment addressing costs during 
the technical review. 

Second, states can assist SBA's 
implementation of the Order by clearly 
specifying the magnitude of the state's 
concerns. Often, it may be difficult for 
the SBA to tell whether a state is firmly 
recommending a given course of action, 
has a mild preference for or reservation 
about the action, or is simply seeking 
clarification of the Agency's positio.a. 
For example, if a state wants SBA to 


recognize the state's priorities, accept 
only a modified financial assistance 
application, or deny a financial 
assistance application, it would be very 
helpful if the state identified its position 
as clearly as possible. The Order directs 
Federal agencies to make efforts to 
accommodate state concerns. SBA’s 
ability to do so successfully is 
dependent, to a significant degree, on 
the clear articulation of concerns by the 
states. 

Third, SBA may not be in a good 
position to accommodate state and local 
concerns unless the state speaks with 
one voice in its comments. The Agency 
recognizes that different state and local 
officals and agencies may not always 
agree among themselves concerning the 
course of action SBA should follow. 
However, if it receives conflicting 
comments, SBA probably will need to 
seek clarification concerning which set 
of views the state wants the Agency to 
accommodate. The single point of 
contact should reconcile conflicting 
views before transmission to avoid the 
Agency's having to seek clarification 
concerning which set of views the state 
wants the Department to accommodate. 
The process will work much better if . 
SBA receives a single set of comments. 


Section 135.7 How does the 
Administrator make efforts to 
accommodate state and local concerns? 


Paragraph (a) provides that when a 
state comments to SBA under the Order, 
the Agency has three choices. The 
Agency can accept the state’s comments 
{i.e., do as the state recommends.). 
Second, it can reach a mutually 
agreeable solution with the state. This 
solution can differ from the original 
state position on the matter. Third, if 
SBA cannot accept the state’s comments 
or reach a mutually agreeable solution, 
the Agency is obligated to give the state 
a timely, simple explanation of its 
reasons for not doing so. While SBA is 
not required to accept the state’s 
comments or to begin discussions 
towards another solution, SBA does 
have an obligation to provide a simple 
explanation of its decision. 

Normally, the explanation could take 
any form which adequately 
communicates the Agency's reasons for 
its decision to the state. A telephone 
call, a meeting, or a letter would perform 
this function. SBA has the discretion to 
choose the most appropriate mode of 
communicating the explanation in each 
case. The explanation can be made by a 
designee of the Administrator. 

There is one exception to the 
Agency's discretion to choose the mode 
of communication the explanation. As 





subdivision (a)(3){ii) provides, the 
Governor of the state may request, in 
advance of the time the explanation is 
made or after it is communicated to the 
single point of contact, that an 
explanation of nonaccommodation be 
made in writing. When it receives such a 
request from a Governor, SBA’s 
explanation will be by letter. 

Subdivision (a}{3){iii) spells out the 
role of the single point of contact in 
receiving explanations from the Agency. 
SBA will direct all such explanations to 
the single point of contact in each state 
that has one. This is true even where 
accommodation discussions have 
occurred between SBA and another 
party in the state. 

Paragraph (b) concerns safeguards to 
ensure that the interests of states are 
protected in nonaccommodation 
situations. Subparagraph (b){) provides 
that a nonaccommodation explanation 
will state that SBA will not implement 
its decision until ten days after the 
single point of contact receives the 
explanation, except as provided in 
subparagraph (b)(2). This waiting period 
is intended to permit states to respond 
to SBA in case of nonaccommodation 
before the Agency has awarded a grant 
or cooperative agreement, begun 
construction of a facility, or other wise 
irrevocable carried out the decision. In a 
case in which SBA has provided a 
verbal explanation of a decision to the 
single point of contact, and the 
Governor subsequently has requested a 
written explanation, the ten day period 
will start to run from the date of the 
original explanation to the single point 
of contact. 

Subparagraph (b)(2) recognizes that 
there will be some situations in which 
SBA cannot observe the ten-day waiting 
period. These unusual circumstances 
could include, for example, a statutory 
deadline, emergency, or end of a fiscal 
year situation that may make it 
infeasible for the Agency to wait ten 
days before implementing its decision. 
In a situation where SBA cannot 
observe the waiting period, the 
Administrator or a designee of the 
Administrator at a higher level than the 
official responsible for making the 
original decision will review the 
decision before the nonaccommodation 
explantion is made and before the 
Agency implements the decision. The 
nonaccommodation explanation will 
include SBA’s reasons for determining 
that the ten-day waiting period is not 
feasible. 


Section 135.8 What are the 
Administrator’s obligations in interstate 
situations? 


In some cases, action taken by SBA in 
Federal financial assistance programs 
may have an impact on interstate areas. 
In these situations, the Agency has 
certain additional obligations. First, SBA 
must identify its Federal financial 
assistance actions or decisions that 
have an impact on interstate areas. 
Having done so, SBA must, as provided 
in paragraph (b), notify the potentially 
affected states, whether or not they 
have established an official state 
process under the Order. Except in 
unusual circumstances (e.g., 
emergencies, financial assistance 
awards at the end of the fiscal year), 
SBA must provide the affected states an 
opportunity for comment of at least 45 
days before the Agency commits itself to 
a course of action. The increase in the 
minimum comment period from 30 to 45 
days in interstate situations allows 
extra time for states to coordinate 
among themselves before providing 
views to the Agency. 

SBA, obviously, cannot require states 
to.coordinate with each other on 
proposed Federal assistance having an 
impact on an interstate area. However, 
SBA strongly encourages each affected 
state to share its comments with and 
obtain the views of other affected states, 
using the other state’s single point of 
contact, if there is one, or an appropriate 
state official if there is not a single point 
of contact. The Agency encourages 
states to reconcile differences where 
they exist, so that the states can present 
SBA with a unified position. If the 
affected states provide SBA with 
conflicting recommendations, the 
Agency will, with respect to states that 
have established a process under the 
Order, accommodate recommendations 
to the extent possible and explain its 
nonaccommodations of other points of 
view as provided in § 135.7. 


Section 135.9 [Reserved] 


Section 135.10 May the Administrator 
waive any provision of these 
regulations? 


This section allows the Administrator 
to waive any provision in these 
regulations in an emergency. SBA 
expects to use this provision sparingly, 
since the Agency’s policy is carry out 
the Order as fully as it can. 


Lists of Subjects in 13 CFR Part 135 


Intergovernmental relations. 
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Issued at Washington,/D.C., January 15, 
1983. 


James C.. Sanders, 


Administrator of the Small Business 
Administration. 


Attachment—List of Proposed Exclusions 
from Scope 

For the reasons set out in the 
Preamble, the Small Business 
Administration proposed to amend Title 
13, Code of Federal Regulations, by 
adding a new Part 135, to read as 
follows: 


PART 135—INTERGOVERNMENTAL 
REVIEW OF SMALL BUSINESS 
ADMINISTRATION PROGRAMS AND 
ACTIVITIES 


Sec. 

135.1 What is the purpose of these 
regulations? 

135.2 What definitions apply to these 
regulations? 

135.3 What programs and activities of SBA 
are subject to these regulations? 

135.4 What are the Administrator's general 
responsibilities under the Order? 

135.5 What procedures apply to a State’s 
choice of programs under the Order? 

135.6 How does the Administrator give 
States an opportunity to comment on 
proposed Federal financial assistance? 

135.7 How does the Administrator make 
efforts to accommodate State and local 
concerns? 

135.8 What are the Administrator's 
obligations in interstate situations? 

135.9 [Reserved] 

135.10 May the Administrator waive any 
provision of these regulations? 

Authority: E.O. 12372 (July 14, 1982, 47 FR 
30959); section 401(b), Intergovernmental 
Cooperation Act of 1968 (42 U.S.C. 4231(a)). 


§135.1 What is the purpose of these 
regulations? 


(a) The regulations in this part 
implement Executive Order 12372, 
issued July 14, 1982, and titled 
“Intergovernmental Review of Federal 
Programs.” 

(b) Executive Order 12372 is intended 
to foster an intergovernmental 
partnership and a strengthened 
Federalism by relying on State and local 
processes for State and local 
government coordination and review of 
proposed Federal financial assistance 
and direct Federal development. 

(c) The Order and these regulations 
are intended only to improve the 
internal management of the Small 
Business Administration. Neither the 
Order nor these regulations are intended 
to create any right or benefit 
enforceable at law by a party against 
the Agency or its officers. 
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§ 135.2 What definitions apply to these 
regulations? 

“Agency” or “SBA” means the U.S. 
Small Business Administration. 

“Order” means Executive Order 
12372, issued July 14, 1982, and titled 
“Intergovernmental Review of Federal 
Programs.” 

“Administrator” means the 
Administrator of the U.S. Small Business 
Administration or an official or 
employee of the Agency acting for the 
Administrator under a delegation of 
authority. 

“State” means any of the 50 States, 
the District of Columbia, the 
Commonwealth of Puerto Rico, the 
Commonwealth of the Northern Mariana 
Islands, Guam, American Samoa, the 
U.S. Virgin Islands, or the Trust 
Territory of the Pacific Islands. 


§ 135.3 What programs and activities of 
SBA are subject to these regulations? 

The Administrator publishes in the 
Federal Register a list of SBA’s 
programs and activities that are subject 
to the Order and these regulations. 


§ 135.4 What are the Administrator's 
general responsibilities under the Order? 

(a) The Administrator provides 
opportunities for consultation by elected 
officials of those State and local 
governments that would provide the 
non-Federal funds for, or that would be 
directly affected by, proposed Federal 
financial assistance from, or direct 
Federal development by, the Agency. 

(b) If a State adopts a process under 
the Order to review and coordinate 
proposed Federal financial assistance, 
the Administrator, to the extent 
permitted by law: 

(1) Uses the State process to 
determine official views of State and 
local elected officials; 

(2) Communicates with State and 
local elected officials as early in a 
program planning cycle as is reasonably 
feasible to explain’specific plans and 
actions; 

(3) Makes efforts to accommodate 
State and local elected officials’ 
concerns with proposed Federal 
financial assistance and direct Federal 
development that are communicated 
through the State process; 

(4) Seeks the coordination of views of 
affected State and local elected officials 
in one State with those of another State 
when proposed Federal financial 
assistance has an impact on interstate 
metropolitan urban centers or other 
interstate areas; and 

(5) Supports State and local 
governments by discouraging the 
reauthorization of creation of any 
planning organization which is 


federally-funded, which has a limited 
purpose, and which is not adequately 
representative of, or accountable to, 
State or local elected officials. 


§ 135.5 What procedures apply to a 
State’s choice of programs under the 
Order? 

(a) Each State that adopts a process 
under the Order notifies the 
Administrator of the Agency's programs 
that the State chooses to cover under the 
Order. 

(b) The Administrator uses a State’s 
process under the Order as soon as 
feasible, depending on individual 
programs and projects, after the State 
notifies the Administrator of its program 
choices. 

(c) States may change their program 
choices under the Order at any time. 
The Administrator may establish a 
deadline by which States are required to 
inform the Administrator of changes in 
their program choices. 


§135.6 How does the Administrator give 
States an opportunity to comment on 
proposed Federai financial assistance? 

(a) This section applies to all 
comments received from a State 
pursuant to an official process it has 
established under the Order, including 
comments where the State has 
delegated to local elected officials the 
review, coordination and 
communication with the Agency. 

(b) Except in unusual circumstances, 
the Administrator gives States at least 
30 days to comment on any proposed 
Federal financial assistance (see § 135.8 
comment periods pertaining to interstate 
situations). 

(c) Subject to paragraph (b) of this 
section, the Administrator may establish 
deadlines for: 

(1) Applicants to submit copies of this 
application to the States; and 

(2) States to complete their review of 
applications under a financial 
assistance program and to submit their 
comments to the Agency. 

(d) The Administrator responds as 
provided in the Order to all comments 
from a State that are provided through a 
State office or official that acts as a 
single point of contact under the Order 
between the State and all Federal 
agencies. 


§ 135.7 How does the Administrator make 
efforts to accommodate State and local 
concerns? 

(a) If a State provides comments to 
SBA im accordance with § 135.6(d), the 
Administrator: 

(1) Accepts the State’s comments; 

{2) Reaches a mutually agreeable 
solution with the State; or 
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(3) (i) Provides the State with a timely | 
explanation of the basis for the 
Agency’s decision. 

(ii) If requested by the Governor, the 
Administrator provides the explanation 
in writing. 

(iii) If the State has designated a State 
office or official as a single point of 
contact between the State and all 
Federal agencies, the Administrator 
provides any explanation under 
paragraph (a)(3) of this section to that 
office or official. 

(b) In any explanation under 
paragraph (a)(3) of this section, the 
Administrator informs the state that— 

(1) SBA will not implement its 
decision for ten days after the State 
receives the explanation; or 

(2) The Administrator has reviewed 
the decision and determined that, 
because of unusual circumstances, the 
ten-day waiting period is not feasible. 


§ 135.8 What are the Administrator's 
obligations in interstate situations? 


The Administrator is responsible for: 

(a) Identifying proposed Federal 
financial assistance that have an impact 
on interstate areas; 


(b) Notifying the affected States, 
including States that have not adopted a 
process under the Order; and 

(c) Except in unusual circumstances, 
providing the affected States an 
opportunity of at least 45 days to 
comment. 


§ 135.9 [Reserved] 


§ 135.10 May the Administrator waive any — 
provision of these regulations? 


In an emergency, the Administrator 
may waive any provision of these 
regulations. 


Attachment—Programs and Activities of the 
Small Business Administration Subject to or 
Excluded From the Scope of SBA’s 
Regulations Implementing Executive Order 
12372, “Intergovernmental Review of Federal 
Programs” 

Programs Subject to the Regulations 


Small Business Development Center 
Program: Direct grants to states or other 
authorized entities for small business 
development centers (SBDC’s) as authorized 
by section 21(a)(1) of the Small Business Act, 
15 U.S.C. 648{a)(1). 


Programs Excluded From Coverage Under 
the Regulations 


1. Excluded because they involve direct 
financial assistance between the Federal 
Government and non-governmental entities: 

(a) State and local development company 
program, sections 501, 502 and 503 of the 
Small Business Investment Act of 1958, 15 
U.S.C. 695, 696, 697. 
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(b) Pollution control program, section 
404(b) of the Small Business Investment Act 
of 1958, 15 U.S.C. 694-1. 

(c) Small business investment company 
program, section 301 of the Small Business 
Investment Act of 1958, 15 U.S.C. 681. 

2. Excluded because it involves direct 
financial assistance between the Federal 
Government and individuals, businesses, or 
nonprofit organizations: 

Disaster Loan Program, sections 7(b) (2)(C) 
and (D) of the Small Business Act, 15 U.S.C. 
636(b)(2) (C) and (D). 

[FR Doc. 83-1752 Filed 1-21-83; 8:45 am] 
BILLING CODE 8025-01-M 
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VETERANS ADMINISTRATION 
38 CFR Part 40 


Intergovernmentai Review of Veterans 
Administration Programs and 
Activities 


AGENCY: Veterans Administration. 
ACTION: Notice of proposed rulemaking. 


SumMARY: This proposed rule would 
implement Executive Order 12372, 
“Intergovernmental Review of Federal 
Programs.” It applies to Federal 
financial assistance and direct Federal 
development programs and activities of 
the Veterans Administration. Executive 
Order 12372, and these proposed 
regulations, are intended to replace the 
intergovernmental consultation system 
developed under Office of Management 
and Budget (OMB) Circular A-95. They 
provide for a new, more effective, 
intergovernmental consultation system. 
Under the Order, state and local elected 
officials, not the Federal government, 
will determine what Federal programs 
and activities to review and the 
procedures by which the reviews will 
take place. 

DATES: Comment Closing Date: 
Comments must be received on or 
before March 10, 1983. 

ADDRESSES: Interested persons are 
invited to submit written comments, 
suggestions, or objections regarding this 
proposed regulation to: Administrator of 
Veterans Affairs (271A), 810 Vermont 
Avenue NW., Washington, D.C. 20420. 
All written comments received will be 
available for public inspection only in 
the Veterans Services Unit, room 132, of 
the above address, between the hours of 
8:00 a.m. and 4:30 p.m. Monday through 
Friday (except holidays) unti] March 24, 
1983. 

FOR FURTHER INFORMATION CONTACT: 
Raymond S. Blunt (202) 389-2608. 
SUPPLEMENTARY INFORMATION: 


Background 


For many years, consultation between 
state and local officials and Federal 
agencies concerning Federal programs 
and activities has taken place through 
an elaborate regulatory and 
organizational framework created under 
OMB Circular A-95. The A-95 system 
required state and loca] governments to 
follow prescribed review procedures 
and to review specified Federal 
programs, regardless of the 
circumstances affecting particular state 
and local governments. The system also 
required review of Federal programs by 
state and local agencies without regard 
to the priorities of their elected 
leadership. The A-95 process became 


highly bureaucratic, burdensome, and 
costly. States and localities had to 
process too much papework, and, as a 
result, the impact of substantive 
comments was sometimes lost. A 
network of state and area 
clearinghouses was created to manage 
this paperwork. State and local elected 
officials found it difficult to exert 
significant influence on Federal 
decisions through this system, and 
Federal agencies found the system a 
cumbersome method of obtaining 
information about, and responding 
appropriately to, state and local 
concerns. 

On July 14, 1982, President Reagan 
signed Executive Order 12372, 
“Intergovernmental Review of Federal 
Programs.” The Executive Order is 
reproduced as Attachment A to the 
OMB notice published in today’s Federal 
Register. The Order directs the 
revocation of Circular A-5, and 
provides for a new, more effective, 
intergovernmental consultation system 
that is consistent with the President's 
policies concerning Federalism and 
regulatory relief. Under the Order, states 
and localities will take the initiative for 
establishing review procedures and 
priorities. State and local elected 
officials, not the Federal government, 
will determine, within the scope of the 
Order, which Federal programs and 
activities to review and the procedures 
by which the review will take place. 
When state and local elected officials 
bring their concerns to a Federal 
agency's attention through this process, 
the agency will have to make efforts to 
accommodate the concerns, and, if it 
does not accommodate them, explain 
why not. This “accommodate or 
explain” provision gives greater weight 
to state and local views than Circular 
A-95 did. In addition, states will have 
the opportunity, to the extent permitted 
by law, to simplify, consolidate, or 
substitute Federally required state 
plans. 

Across the whole range of Federal 
programs and activities, the Federally 
required procedures for consultation 
under Circular A-95 created a 
substantial regulatory burden. The 
Executive Order's system of 
consultation will significantly reduce 
that burden, as well as opening 
opportunities for states to reduce 
administrative burdens in Federal 
programs requiring state plans. In 
contrast to the A-95 system, which 
relied heavily on clearinghouses, 
planning organizations, and other bodies 
which are not elected by the 
jurisdictions they serve, the Order, 
consistent with the President's 
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Federalism policy, emphasizes the role 
of elected state and local officials. 


OMB Guidance to States 


In order to assist states as they begin 
their work in implementing the Order, 
OMB wrote on or before today to each 
state concerning the establishment of an 
official state process. This letter will be 
reproduced in the Federal Register in the 
next few days. This letter explains the 
role of the “single point of contact.” A 
“single point of contact” is the one office 
or offical in a state that transmits the 
result of the state review and 
coordination with recommendations that 
differ from the Federal proposal to the 
VA and other Federal agencies and to 
which the VA directs official 
communications (e.g., explanations of 
nonaccommodation) to the state under 
the Order. A state may have as few or 
as many entities as it chooses to 
perform review and coordination and to 
conduct discussions with the VA. 
However, there should be only one. point 
of contact to officially transmit 
recommendations for change to al] 
Federal agencies under the Order. It is 
up to the state whether the single point 
of contact plays a substantive role with 
respect to the state’s views, or simply 
acts as a focal point for official] 
communications. If the objectives of the 
Executive Order are to be met, Federal 
agencies must ensure that they deal with 
state and local elected officials in a 
consistent and understandable way. 

It is also worth emphasizing that 
states are not required to adopt an 
official state process at all. However, 
after final rules implementing the Order 
become effective (they will be published 
on or about April 30, 1983), the existing 
Federal A-95 consultation regulations 
will no longer be in effect.. Other 
existing statutory consultation 
requirements are not affected by this 
proposed rule. The state must have an 
official state process in order to exercise 
the rights and privileges under the 
regulation. An inventory of these 
existing requirements will be available. 

The VA and other Federal agencies 
have the basic responsibility of ensuring 
that their programs and activities are 
carried out in conformity with the 
Order's provisions. OMB will have 
general government-wide oversight 
responsibility for the implementation of 
the Order, but will not attempt to 
exercise any day-to-day, operational 
control of agency actions. Nor will OMB 
act as a forum for “appeals” of agency 
actions by non-Federal parties. 
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Development of Proposed Regulations 


The Federal agencies affected by the 
Order have worked together to make 
common policy decisions and, to the 
extent feasible, to draft common 
regulatory language. The agencies 
involved chose an approach that 
minimizes the imposition of regulatory 
requirements on non-Federal parties. 
For the most part, these proposed 
regulations will spell out che VA's 
obligations and procedures in response 
to the views expressed by state and 
local elected officials. A paper 
discussing the policy decisions made by 
the agencies and OMB was made 
available to the public on December 23, 
1982. Following the close of the 
comment period, the agencies will again 
work together with the aim of 
promulgating final rules that are 
substantially consistent with one 
another. It is the Federal Government's 
intention that there will be no further 
rulemaking with respect to this 
Executive Order. 

The Executive Order mandates the 
implementation of final regulations by 
April 30, 1983. It will not be possible to 
have an adequate comment period and 
meet this deadline if the normal 30-day 
delay between the publication date of a 
final rule and its effective date is 
observed. Consequently, the VA 
proposes to make the final rule effective 
immediately upon its publication on 
April 30. 

As a matter of style, the proposed 
rules use the present tense when 
describing the VA's obligations. For 
example, when the proposed regulation 
says that the Administrator “provides 
the State with a timely explanation,” the 
regulation requires the Administrator to 
do so. 


Executive Order 12291, Regulatory 
Flexibility Act and Paperwork 
Reduction Act 


The Administrator has determined 
that this is not a major rule under 
Executive Order 12291. The proposed 
rule would simplify consultation with 
the VA and allow state and local 
governments to establish cost-effective 
consultation procedures. For this reason, 
the VA believes that any economic 
impact the regulation has will be 
positive. It is unlikely that its economic 
impact will be significant, in any case. 
Consequently, the Administrator 
certifies, under the Regulatory 
Flexibility Act, that this rule would not 
have a substantial economic impact on a 
significant number of small entities. This 
proposed rule is not subject to section 
3504(h) of the Paperwork Reduction Act, 


since it would not require the collection 
or retention of information. 


Section-by-Section Analysis 


Section 40.1 What is the purpose of 
these regulations? 


This section briefly states the purpose 
of the regulations, which is to implement 
Executive Order 12372 and foster an 
improved system of intergovernmental 
consultation. Paragraph (c) states the 
important point that the Order, and 
these regulations, are intended only to 
improve the VA's internal management 
of its consultation with state and local 
governments. Neither the Order nor 
these regulations are intended to create 
any right of judicial review of the VA's 
action. It is not intended that a state or 
local government would have the right 
to sue the VA because the VA failed to 
accommodate or explain a 
nonaccommodation of a state 
recommendation. 


Section 40.2 What definitions apply to 
these regulations? 


(a) “Agency” means the Veterans 
Administration. 

(b) “Order” means Executive Order 
12372. 

(c) “Administrator” means the 
Administrator of Veterans Affairs or an 
official or employee of the VA acting 
under a delegation of authority from the 
Administrator. This does not mean that 
there must be a new, specific, formal 
delegation pertaining to Executive Order 
12372. Any official who has existing 
authority to act concerning a program or 
activity under a delegation could act 
under the Order concerning that 
program or activity. 

(d) “State” means any of the 50 states, 
the District of Columbia, the 
Commonwealth of Puerto Rico, the 
Commonwealth of the Northern Mariana 
Islands, the U.S. Virgin Islands, Guam, 
American Samoa, or the trust territory 
of the Pacific Islands. The definition of 
“state” means that the District of 
Columbia, Puerto Rico, and the other 
jurisdictions mentioned may create an 
official consultation process and consult 
with Federal agencies on the same basis 
as each of the 50 states. 

(e) “Emergency” means a sudden, 
urgent, unforeseen situation in which 
immediate action is needed to prevent 
or respond to significant harm to life or 
property. Harm to property would 
include damage to the environment. 

(f). “Unusual circumstance” means the 
end of a fiscal year, a statutory deadline 
or any other circumstance making it 
impracticable for the agency to provide 
30 days for comments (or 45 days.in an 
interstate situation). 
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(g) “State process” means the official 
procedure chosen by the state to 
communicate with the agency. 

(h) “Affected” means for purposes of 
interstate situations those states 
physically affected by the specific plans 
and projects. 


Section 40.3 What programs and 
activities of the Agency are subject to 
these regulations? 


The intent of the Order is that state 
and local elected officials should have 
the opportunity to consult with Federal 
agencies under the Order concerning as 
many Federal programs and activities as 
they wish. Paragraph (a) provides that 
the VA will publish a Federal Register 
notice, in conjunction with the 
publication of its final Executive Order 
12372 rule, listing the programs and 
activities that are subject to the Order. 
Updated lists will be published when 
necessary in order to let states know 
which of the VA’s programs and 
activities they may choose to cover. 

The attachment to this preamble 
contains a list of those programs and 
activities that the VA proposes to 
exclude from coverage under the Order. 
The reason for each proposed exclusion 
is also listed. The VA seeks comments 
on the proposed exclusions. After the 
promulgation of the final roles, if the VA 
wants to exclude new or additional 
programs or activities from coverage 
under the Order, it will publish a 
Federal Register notice requesting 
comment on the proposed exclusions. 

At this time, states should assume 
that all the VA's other Federal 
assistance and direct Federal 
development programs will be subject to 
the Order. Of course, activities and 
programs that clearly are neither 
Federal financial assistance nor direct 
Federal development (e.g., procurement 
by the VA) are not subject to the Order. 
Also, the Order and these regulations do 
not apply to proposed regulations, 
legislation, budget formulation, or 
classified programs or activities where 
formal consultation would endanger 
national security. 

Even if a program or activity is 
excluded from the consultation system 
established by the Order, state and local 
officials would still have an opportunity 
to have their views considered by the 
Agency. Indeed, statutory requirements 
for consultation, such as section 401(b) 
of the Intergovernmental Cooperation 
Act of 1968 (42 U.S.C. 4231(b), require 
Federal agencies to consider the views 
of state and local governments. Many of 
the VA's program statutes have their 
own consultation requirements, and the 
VA wil, of course, comply with all 





existing or future statutory requirements 
of this kind. However, the VA is not 
obligated to follow the provisions of the 
Order and these regulations with respect 
to excluded programs and activities. 

Paragraph (b) simply states the 
Administrator's obligation, to the extent 
permitted by law, to use a state’s official 
process to determine official views of 
state and local officials. This obligation, 
which derives directly from the Order, 
extends only to programs and activities 
subject to the Order which a state has 
selected for coverage under § 40.5 of 
these regulations. If at any time a state 
believes that any official of the VA has 
not made appropriate use of the official 
state process, the state is invited to raise 
its concerns directly with the 
Administrator. 


Section 40.4 What are the 
Administrator’s general responsibilities 
under the Order? 


This section.incorporates the most 
important portions of Executive Order 
12372 into the VA's regulation, 
emphasizing the VA's obligations under 
the Order. The mechanisms by which 
the VA will carry out many of these 
general obligations are developed 
further in other sections of the rule. 

Paragraph (b)}(2) means the agency is 
obligated to make efforts to insure that 
information on proposed actions or 
decisions of the agency is available to 
states in sufficient time to be able to 
exert meaningful influence on the 
agency’s course of action. For example, 
the agency would make sure that the 
state learned of draft assistance 
announcements including decision 
criteria, Federal development project 
decisions, and so forth in time to make a 
meaningful response. 


Section 40.5 What procedures apply to 
state’s choice of programs under the 
Order? 


States may choose to consult with the 
VA under the Order concerning any of 
the VA's programs and activities that 
the VA's Federal Register notice, on or 
about April 30, 1983 and subsequently, 
lists as subject to the Order. However, 
these regulations do not require states to 
consult with the Agency concerning any 
particular program or activity. This is an 
important distinction between the 
Order's consultation policy and the 
system established under Circular A-95, 
which gave states much less discretion 
concerning program selection. Under the 
Order, each state may choose whether 
to use the consultation system with 
respect to any particular program or 
activity. This gives states increased 
flexibility to determine how best to 
allocate their resources. For example, 


many programs have existing statutory 
consultation systems. If a state decides 
that an existing consultation system is 
adequate, the state might choose not to 
cover the program under its E.O. 12372 
process, thereby avoiding duplication 
and saving resources for use on other 
programs. A state also might want to 
decline to cover a program which has 
only minor effects on the state and its 
people. 

The VA emphasizes that the choice of 
whether to include a particular program 
or activity listed in the VA’s Federal 
Register notice is entirely up to each 
state. While the VA will discuss with 
states the most effective ways of 
carrying out consultation concerning its 
program and activities, the VA will not 
attempt to constrain the state’s 
discretion with respect to program 
selection. 

Paragraph (a) of this section sets out a 
purely administrative requirement 
pertaining to program selection. The 
state must notify the Administrator of 
the programs and activities it chooses to 
cover. When it first establishes its 
official process, the state can meet this 
requirement by sending to OMB, along 
with other information required to 
establish the process, a list of the 
Federal programs and activities it 
wishes to include. OMB will inform each 
Federal agency of the programs and 
activities that each state has chosen to 
include. Subsequently, the state should 
send all program coverage information 
(additions, deletions, other changes) 
directly to the VA. This information will 
enable VA’s personnel working on a 
particular program or activity to know 
which states they must consult with 
under the provisions of the Order. 

Paragraph (b) provides that, once a 
state has established a process and 
make its program selections known to 
the VA, the VA will use the state's 
process concerning the programs and 
activities selected by the state as soon 
as feasible. While the VA will make 
every effort to use the state's process, 
there may be situations, on individual 
programs or projects, where the VA may 
not be able to do so for a time. The VA 
will make determinations concerning 
when to begin using the state's official 
process on a case-by-case basis and will 
let the states know when it will start to 
use the state process. 

Paragraph (c) provides that the VA 
may establish deadlines for changes by 
states in the program selection choices. 
A state may add or delete a program or 
activity from those it wishes to cover 
under the Order at any time. However, 
in order for meaningful consultation to 
cover under the Order, the VA may need 
a certain amount of “lead time” before it 
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can adapt its procedures to the changed 
circumstances. For this reason, the VA 
may find it necessary to establish 
deadlines for program selection changes. 
These deadlines would simply be 
notifications to the states that, for 
example, if they wished to have 
consultation under the Order begin with 
respect to a particular program on a 
given date, they would have to inform 
the VA of their program selection 
change a certain time (e.g., 30 days, 45 
days) prior to that date. 


Section 40.6 How does the 
Administrator give states an 
opportunity to comment on proposed 
Federal financial assistance and direct 
Federal development? 


Paragraph (a) points out that the 
Order would apply not only to 
comments prepared pursuant to the 
official state process but also to 
comments formulated by local elected 
officials to whom the state’s 
consultation role has been delegated in 
specific instances. Section 3{a) of the 
Order permits states to delegate, to local 
elected officials in specific instances, 
the review, coordination, and 
communication with Federal agencies 
that normally take place under the state 
process. This means that states may 
choose not only which programs and 
activities to include but also who within 
the state has the opportunity to carry 
out the consultation. States have 
complete discretion concerning 
delegation of their consultation role. 

For example, a state could delegate to 
a single mayor the state’s consultation 
role with respect to a project occurring 
in his or her city. The state could 
delegate all consultation under a 
particular program to officials of the 
local governments whose jurisdictions 
are affected by projects under the 
program. The state could delegate its 
consultation role for a particular 
program to local elected officials in 
cities above 250,000 population but not 
to local officials in smaller jurisdictions. 
or vice versa. In any case of delegation, 
the local official to whom the state’s 
consultation role is delegated stands in 
the shoes of the official state process 
with respect to the VA. For example, 
efforts by the VA to reach a negotiated 
solution with the local official will be 
pursued directly with the official, not 
with the state itself. 

The local official to whom the state’s 
consultation role had been delegated 
would not send his or her comment 
directly to the VA. Rather, the official 
would send the comment to the VA 
through the state single point of contact. 
The VA would work with the local 
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official in attempting to reach an 
accommodation, but, if efforts at 
accommodation were unsuccessful, the 
VA would explain the 
nonaccommodation to the single point of 
contact. Routing the delegated comment 
through the state single point of contact 
would alert the VA to the fact that the 
local official's comments should be dealt 
with under the provisions of the Order 
and make unnecessary a separate 
communication from the state to the VA 
informing the VA that the comment was 
an official comment of the state. 

Section 2(b) of the Order requires 
Federal agencies to communicate with 
state and local elected officials as early 
in the program planning cycle as is 
reasonably feasible to explain specific 
plans and actions. Paragraph (b) 
incorporates this provision of the Order 
into these regulations. What the 
requirement means is that the VA is 
obligated to make efforts to ensure that 
information on proposed actions or 
decisions of the VA is available to the 
states in sufficient time to be able to’ 
exert meaningful influence on the VA’s 
course of action. For example, the VA 
would make sure that the state learned 
of draft assistance announcements, 
including decision criteria, Federal 
development project decisions, and so 
forth, in time to make a meaningful 
response. 

It is difficult to specify, in advance, 
the precise time frames that will 
implement the Order's notification 
requirement for the VA's widely varied 
programs and activities, However, 
paragraph (c) states that, as a general 
rule, states choosing to cover a 
particular program or activity will have 
at least 30 days (45 days in the case of 
interstate situations) to comment on 
proposed Federal financial assistance or 
direct Federal development before the 
VA commits itself to a given course of 
action. The VA, on a case-by-case basis, 
may allow a shorter period for comment 
if unusual circumstances make the 
shorter period necessary. Among the 
kinds of unusual circumstances that 
might necessitate a shorter comment 
period are an emergency, the necessity 
to make a grant or cooperative 
agreement decision before the end of a 
fiscal year, or a statutory deadline. 

In order to meet the Order's objective 
of ensuring states a meaningful 
opportunity to influence decisions by the 
VA, the VA may need to establish 
deadlines or time frames in 
nonregulatory program specific 
announcements for comment on 
particular actions or types of action. 
Consequently, as provided in paragraph 
(d), the VA may define, for its varying 


programs and activities, the length of 
comment periods and the starting points 
from which comment periods would 
begin to run. States and localities would 
still have at least 30 days to comment 
(45 days in interstate situations), except 
under unusual circumstances. For 
example, time frames may differ among 
different types of programs (e.g., one- 
year grants, multi-year grants, direct 
development projects, permits), for 
different stages of the same program 
(e.g., first application, renewal), or at 
different times (e.g., end of fiscal year, 
deadlines for quarterly apportionment). 

In most financial assistance programs, 
a state, local or private agency applies 
to the VA for a grant or cooperative 
agreement or otherwise seeks VA 
approval for financial assistance to be 
provided. In order to receive notification 
of applictions for financial assistance 
from the VA, the state should work with 
applicant organizations to ensure that 
applications are provided to the state in 
a timely manner. If it becomes 
necessary, the VA may establish 
requirements in nonregulatory program 
specific announcements for applicants 
to submit copies of their applications to 
the state. 

In order to ensure timely completion 
of Federal decisionmaking, the VA may 
require states to complete their reviews 
of applications and to submit their 
comments to the Administrator by a 
particular date. The intent of this 
provision is to prevent undue delays in 
Federal decisions affecting the state. A 
similar provision, in paragraph (d)(3), 
permits the Administrator to establish 
deadlines in nonregulatory program 
specific announcements for state review 
of the VA's direct develop activities. 

Paragraph (e) makes an important 
point with respect to the way that 
communications between states and the 
VA would work. Under the Order, a 
state may organize the mechanics of its 
consultation process any way it 
chooses. However, in order to ensure 
that communications between the VA 
and the official state process flow 
efficiently, the VA strongly encourages 
states to establish a “single point of 
contact” for state communications with 
Federal agencies. Channeling 
communications from the states to 
Federal agencies and from agencies 
back to the states through a single point 
has obvious benefits from the point of 
view of administrative simplicity. In 
addition, it will enable the VA to know 
which communications to treat as 
official under the provisions of the 
Order. The VA needs a means of 
separating the letters from state and 
local elected officials to which it will 
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respond through normal correspondence 
channels from those letters to which it 
must respond under the provisions of 
the Order. States’ use of a single point of 
contact will permit the VA to make this 
necessary administrative distinction. 

In the absence of a state process, or 
with respect to a program that a state 
has not selected for coverage, the VA 
will work with the state, consistent with 
existing legal requirements. The 
provisions of the Order and these 
regulations will not apply, however. 

The proposed regulation would not 
impose any constraints on the content of 
comments that states send to the VA. 
However, the VA would strongly 
encourage commenters under the Order 
to follow three policies which are 
important for the efficient operation of 
the Order's consultation system. 

First, comments should address 
statutes, regulations, and other 
requirements governing a specific 
program or decision. Often, the VA is 
required to make a decision based on 
certain statutorily established factors. In 
other cases, the VA, through regulation 
or guidance, has established 
decisionmaking criteria for various 
actions. It is unlikely that the VA would 
be able to accommodate concerns that 
do not address these requirements and 
standards, or which are not relevant to 
the decisionmaking process. In order to 
have meaningful influence on the VA's 
decisions, comments must be relevant to 
the factors on which the VA bases its 
decisions. For example, if VA’s 
standards call for a decision to be made 
at a certain stage only on the technical 
merits of financial assistance proposals, 
before consideration is given to costs, 
the VA could not accommodate a state 
comment addressing costs during the 
technical review. 

Second, states can assist the VA's 
implementation of the Order by clearly 
specifying the magnitude of the states’ 
concerns. Often, it may be difficult for 
the VA to tell whether a state is firmly 
recommending a given course of action, 
has a mild preference for or reservation 
about the action, or is simply seeking 
clarification of the VA's position. For 
example, if a state wants the VA to 
recognize the state's priorities, accept 
only a modified financial assistance 
application, or deny a financial 
assistance application, it would be very 
helpful if the state identified its position 
as clearly as possible. The Order directs 
Federal agencies to make efforts to 
accommodate state concerns. The VA's 
ability to do so successfully is 
dependent, to a significant degree, on 
the clear articulation of concerns by 
states. 





Third, the VA may not be in a good 
position to accommodate state and local 
concerns unless the state speaks with 
one voice in its comments. The VA 
recognizes that different state and local 
officials and agencies may not always 
agree among themselves concerning the 
course of action the agency should 
follow. The single point of contact 
should reconcile i views 
before transmission, to avoid the 
agency’s having to seek clarification 
concerning which set of views the state 
wants the VA to accommodate. The 
process will work much better if the VA 
receives a single set of comments. 


Section 40.7 How does the 
Administrator make efforts to 
accommodate state and local concerns? 


Paragraph (a) provides that when a 
state comments to the VA under the 
Order, the VA has three choices. The 
VA can accept the state’s comments 
{i.e., do as the state recommends). 
Second, it can reach a mutually 
agreeable solution with the state. This 
solution can differ from the original 
state position on the matter. Third, if the 
VA cannot accept the state’s comments 
or reach a mutually agreeable solution, 
the VA is obligated to give the state a 
timely, simple explanation of the VA's 
reasons for not doing so. While the VA 
is not required to accept the state’s 
comments or to begin discussions 
towards another solution, the VA does 
have an obligation to provide a simple 
explanation of its decision. 

Normally, the explanation will be in 
writing, unless because of unusual 
circumstances time will not permit. The 
explanation is made by a designee of 
the Administrator. 

Paragraph (a)(3)(ii) spells out the role 

single point of contact in receiving 
explanations from the VA. The VA will 
direct all such explanations to the single 
point of contact in each state that has 
one. This is true even where 
accommodation discussions have 
occurred between the VA and another 
party in the state. 

Paragraph (b) concerns safeguards to 
ensure that the interests of states are 
protected in nonaccommodation 
situations. Paragraph (b)(1) provides 
that a nonaccommodation explanation 
will state that the VA will not 
implement its decision until ten days 
after the single point of contact receives 
the explanation, except as provided in 
paragraph (b)(2). This waiting period is 
intended to permit states to respond to 
the VA in cases of nonaccommodation 
before the VA has awarded a grant or 
cooperative agreement, begun 
construction of a facility, or otherwise 
irrevocably carried out the decision. 


Paragraph (b)(2) recognizes that there 
will be some situations in which the VA 


cannot observe the ten-day waiting 
period. These unusual circumstances 
could include, for example, a statutory 
deadline, emergency, or end of a fiscal 
year situation that may make it 
infeasible for the VA to wait ten days 
before implementing its decision. In a 
situation where the VA cannot observe 
the waiting period, the Administrator or 
a designee of the Administrator at a 
higher level than the official responsible 
for making the original decision will 
review the decision before the 
nonaccommodation explanation is made 
and before the VA implements the 
decision. The nonaccommodation 
explanation will include the VA's 
reasons for determining that the ten-day 
waiting period is infeasible. 

Section 40.8 What are the 
Administrator's obligations in interstate 
situations? 


In some cases, action taken by the VA 
in Federal financial assistance and 
direct Federal development programs 
may have an impact on interstate areas. 
In these situations, the VA has certain 
additional obligations. First, the VA 
must identify its direct Federal 
development or Federal financial 
assistance actions or decisions that 
have an impact on interstate areas. 
Having done so, the VA must, as 
provided in paragraph (b), notify the 
potentially affected states, whether or 
not they have established an official 
state process under the Order. Except in 
unusual circumstances (e.g., 
emergencies, financial assistance 
awards at the end of the fiscal year), the 
VA must provide the affected states an 
opportunity for comment of at least 45 
days before the Agency commits itself to 
a course of action. The increase in the 
minimum comment period from 30 to 45 
days in interstate situations allows 
extra time for states to coordinate 
among themselves before providing 
views to the VA. 

The VA, obviously, cannot require 
states to coordinate with each other on 
proposed Federal assistance or direct 
development having an impact on an 


interstate area. However, the VA 


strongly encourages each affected state 
to share its comments with and obtain 
the views of other affected states, using 
the other state’s single point of contact, 
if there is one, or an appropriate state 
official if there is not a single point of 
contact. The VA encourages states to 
reconcile differences where they exist, 
so that the states can present the VA 
with a unified position. If the affected 
states provide the VA with conflicting 
recommendations, the VA will 
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accommodate recommendations to the 
extent possible and explain its 
nonaccommodations of other points of 
view as provided in § 40.7. In any event, 
the VA may make a unilateral decision, 
notwithstanding irreconcilable 
differences, taking into consideration 
the views of the states. 

Section 40.9 [Reserved] 

Section 40.10 Waiver. 


This section allows the Administrator 
to waive any provision in these 
regulations in an emergency. The agency 
expects to use this provision sparingly, 
since the agency's policy is to carry out 
the Order as fully as it can. 


List of Subjects in 38 CFR Part 40 


Intergovernmental relations, States, 
Veterans. 


Approved: January 7, 1983. 

By direction of the Administrator. 
Everett Alvarez, Jr., 
Deputy Administrator. 


The Veterans Administration 
proposes to amend Title 38, Code of 
Federal Regulations, by adding a new 
Part 40, to read as follows: 


PART 40—INTERGOVERNMENTAL 
REVIEW OF VETERANS 
ADMINISTRATION PROGRAMS 


Sec. 

40.1 What is the purpose of these 
regulations? 

40.2 What definitions apply to these 
regulations? 

40.3 What programs and activities of the 
Agency are subject to these regulations? 

40.4 What are the Administrator's general 
responsibilities under the Order? 

40.5 What procedures apply to a state's 
choice of programs under the Order? 

40.6 How does the Administrator give states 
an opportunity to comment on proposed 
Federal financial assistance and direct 
Federal development? 

40.7 How does the Administrator make 
efforts to accommodate state and local 
concerns? 

40.8 What are the Administrator's 
obligations in interstate situations? 

40.9 [Reserved] 

40.10 May the Administrator waive any 
provision of these regulations? 

Authority: Executive Order 12372 (July 14, 

1982); (47 FR 3095); section 401(a) of 

Intergovernmental Cooperation Act of 1968 

(42 U.S.C. 4231(a)). 


§ 40.1 What is the purpose of these 
regulations? 

(a) The regulations in this part 
implement Executive Order 12372, 
issued July 14, 1982, and titled 
“Intergovernmetnal Review of Federal 
Programs.” 
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(b) Executive Order 12372 is intended 
to foster an intergovernmental 
partnership by relying on state and local 
proeesses for state and local 
government coordination and review of 
proposed Federal financial assistance 
and direct Federal development. 

(c) The Order and these regulations 
are intended only to improve the 
internal management of the Veterans 
Administration. Neither the Order nor 
these regulations are intended to create 
any right or benefit enforceable by law 
by a party against the Veterans 
Administration or its officers. 

(E.O. 12372, July 14, 1982; 42 U.S.C. 
4231(b)) * * * 


§ 40.2 What definitions apply to these 
regulations? 

For the purposes of §§ 40.1 through 
40.10, the following definitions apply: 

(a) “Agency” means the Veterans 
Administration. 

(b) “Order” means Executive Order 
12372, issued July 14, 1982, and titled 
“intergovernmental Review of Federal 
Programs.” 

(c) “Administration” means. the 
Administrator of Veterans Affairs or an 
official or employee of the Veterans 
Administration acting for the 
Administrator under delegation of 
authority. 

(d) “State” means any of the 50 states, 
the District of Columbia, the 
Commonwealth of Puerto Rico, the 
Commonwealth of Northern Mariana 
Islands, Guam, American Samoa, the 
U.S. Virgin Islands, or the Trust 
Territory of the Pacific Islands. 

(e) “Emergency” means a sudden, 
urgent, unforeseen situation in which 
immediate action is needed to prevent 
or respond to significant harm to life or 
property. Harm to property would 
include damage to the environment. 

(f) ‘Unusual Circumstances” means 
the end of a fiscal year, a statutory 
deadline or any other circumstance 
making it impracticable for the agency 
to provide 30 days for comment (or 45 
days in an interstate situation). 

(g) “State Process” means the official 
procedure chosen by the state to 
communicate with the agency. 

(h) “Affected” means for purposes of 
interstate situations those states 
physically affected by the specific plans 
and projects. 


(E.O. 12372, July 14, 1982; 42.U.S.C. 4231(b)) 


§ 40.3 What programs and activities of the 


Agency are subject to these regulations? 
(a) The Administrator publishes in the 

Federal Register a list of the Veterans 

Administration’s programs and 


activities that are subject to the Order 
and these regulations. 

(b}) With respect to programs and 
activities that are subject to the Order 
and these regulations and that a state 
chooses to include under § 40.5, the 
Administrator, to the extent permitted 
by law, uses the official state process to 
determine official views of state and 
local elected officials. 


(E.O. 12372, july 14, 1982; 42 U.S.C. 4231 (b)) 


§ 40.4 What are the Administrator's 
general responsibilities under the Order? 

(a) The Administrator provides 
opportunities for consultation by elected 
officials of those state and local 
governments that would provide the 
non-Federal funds, for, or that would be 
directly affected by, proposed Federal 
financial assistance from, or direct 
Federal development by, the Veterans 
Administration. 

(b) If a state adopts a process under 
the Order to review and coordinate 
proposed Federal financial assistance 
and direct Federal development, the 
Administrator to the extent permitted by 
law: 

(1) Uses state processes to determine 
official views of state and local elected 
officials; 

(2} Communicates with state and local 
elected officials as early im a program 
planning cycle as is reasonably feasible 
te explain specific plans and actions; 

(3) Makes efforts to accommodate 
state and local elected officials’ 
concerns with proposed Federal 
financial assistance and direct Federal 
development that are communicated 
through the state process; 

(4) Seeks the coordination of views of 
affected state and local elected officials 
in one state with those of another state 
when proposed Federal! financial 
assistance or direct Federal 


development has an impact on interstate 


metropolitan urban centers or other 
interstate areas. 


(E.O. 12372, July 14, 1982; 42 U.S.C. 4234(b)) 


§40.5 What procedures apply to a state’s 
choice of programs under the Order? 

(a) Each state that adopts a process 
under the Order notifies the 
Administrator of the Veterans 
Administration programs that the state 
chooses to include under the Order. 

(b) The Administrator uses a state’s 
process under the Order as soon as 
feasible, depending on individual 
programs and projects, after the state 
notifies the Administrator of its program 
choices. 

(c] States may change their program 


choices under the Order at any time. 
The Administrator may establish 
deadlines for states to change their 
program choices. 

(E.O. 12372, July 14, 1982; 42 U.S.C. 4231 (b}) 


§ 40.6 How does the Administrator give 


(a) This section applies to all 
comments received from a state 
pursuant to an official process it has 
established under the Order, i 
comments where the state has delegated 
to local elected officials the review, 
coordination and communication with 
the agency. 

(b) With respect to programs and 
activities that are subject to the Order 
and these regulations and that a state 
chooses to include under § 40.5 the 
Administrator, to the extent permitted 
by law, communicates with state and 
local elected officials as early im a 
program planning cycle as is reasonably 
feasible to explain specific plans and 
actions. 

(c) Except in unusual circumstances, 
the Administrator gives states at least 
30 days to comment on any proposed 
Federal financial assistance or direct 
Federal development (see § 40.8 for 
comment periods pertaining to interstate 
situations). 

(d) Subject to paragraph (c), the 
—_ istrator may establish deadlines 

(1) Applicants to submit copies of 
their applications to the states; 

(2) States to complete their review of 
applications under a financial 
assistance program and to submit their 
comments to the Veterans 
Administration; 

(3} States to complete their view of 
direct Federal development projects and 
to submit their comments to the agency. 

(e} The Administrator responds as 
provided in the Order to all comments 
from a state that are provided through a 
state office or official that acts as a 
single point of contact under the Order 
between the state and all Federal 
agencies. 

(E.O. 12972, July 14, 1982; 42 U.S.C. 4231(b)) 


§ 40:7? How does the Administrator make 
efforts to accommodate state and local 
concerns? 

(a] Ifa state provides comments to the 
Agency in accordance with § 40.6(e), the 
Administrator: 

(1) Accepts the state’s comments; 

(2) Reaches a mutually agreeable 
solution with the state; or 





(3) (i) Provides the state with a timely 
written explanation of the basis for the 
Veterans Administration's decision. 

(ii) If the state has designated a state 
office or official as a single point of 
contact between the state and all 
Federal agencies, then the Administrator 
provides any explanation under 
subparagraph (a)(3) of this section to 
that office or official. 

(b) In any explanation under 
subparagraph (a)(3) of this section the 
Administrator informs the state that: 

(1) The Veterans Administration will 
not implement its decision for ten days 


after the state receives the explanation; 
or 
(2) The Administrator has reviewed 


the decision and determined that 
because of unusual circumstances, the 


ten-day waiting period is not feasible. 
(E.O. 12372, July 14, 1982, 42 U.S.C. 4231(b)) 


§ 40.6 What are the Administrator’s 
obligations in interstate situations? 
The Administrator is responsible for: 
(a) Identifying proposed Federal 
financial assistance and direct Federal 
development that have an impact on 
interstate areas; 
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(b) Notifying the affected states, 
including states that have not adopted a 
process under the Order; and 

(c) Except in unusual circumstances, 
providing the affected states an 
opportunity of at least 45 days to 
comment. 


(E.O. 12372, July 14, 1982; 42 U.S.C. 4231(b)) 
§ 40.9 [Reserved] 


§ 40.10 May the Administrator waive any 
provision of these regulations? 

In any emergency, the Administrator 
may waive any provisions of this part. 


(E.O. 12372, July 14, 1982, 42 U.S.C. 4231(b)) 


p List OF PROPOSED ExCLUSIONS FROM SCOPE 


Program/ Activity name Basis for exclusion 


Assistance in 


tutions [38 U.S.C. 5091]. 

Payments to State Homes [38 U.S.C. 641] Nondiscretionary financial transfer funds aliocated by formula ... cockesnieenpalomuiaais 
Sharing of Medical Facilities, Equipment, and | These are contracts or agreements for the ‘ ‘mutual use of specialized medical resources.” seicinincaennbneiiaibientalieh 
information [38 U.S.C. 5051]. 

Direct financial assistance between the Federal government and state municipal colleges and universities 

Direct financial assistance between the Federal government and non-governmental @ntitles ............csesescseeseee 
Administration of Educational Benefits [38 | Individual Exclusion: The states, pursuant to 36 U.S.C. 1771 are required to establish “state approving agencies.” 

U.S&. 1770]. fail to establish such an agency, the duties of the state approving agency become that of the Administrator. The state approving 
agencies are established to evaluate and approve institutions and courses of study in order to determine courses which may be 
approved for the enroliment of veterans. The statute does not explicitly preciude state or local government jurisdiction, but 
provides little, if any, discretion in the establishment or function of the agency. The state approving agencies are established for 
the specific purpose of administering a Federal program i.e., the Veterans Administration's educational program. The consultation 
process contemplated by the Executive Order 12372 is therefore precluded under this statute. Accordingly, this program should 
be excluded from the scope of the Executive Order. 

Home Loan Guaranty Program (38 U.S.C. | The guaranty program established pursuant to 38 U.S.C. 1801 should be categorized aS a GENETIC EXCISION. .......scccsesecesssesssesseeesreseneced 


The Order expressly states, “federal agencies shall provide opportunities for consultation * * * of those states and local 
governments * * * that would be directly affected by, proposed Federal financial assistance or direct Federal development.” 
{Emphasis Supplied]. 

The statute itself is explicit in setting forth the eligibility requirements, Any state or local government coordination has little impact, 
if any, upon the program. Moreover, the state and local governments are not directly affect by this program, the major purpose 
of which is to provide home for eligible veterans. 

The basic entitlement under 38 U.S.C. 1802 is set forth below, in relevant part.... “ 
“(a) Each veteran who served on active duty at any time during World War li, the Korean conflict, or the Vietnam era and whose 
total service was for ninety days or more, or who was discharged or released from a period of active duty, any part of which 
occurred during World war Il, the Korean conflict, or the Vietnam era, for a service-connected disability, shall be eligible for the 
housing loan benefits of this chapter.. 

“(d) Housing loans wil! be automatically guaranteed under this chapter only # made (1) by any Federal land bank, national bank, 
State bank, private bank, building and loan association, insurance company, credit union, or mortgage and loan company, that is 
subject to examination and supervision by an agency of the United States or of any State, (2) by any State, or (3) by any lender 
approved by the Administrator.” [Emphasis supplied]. 

The extent of the VA's involvement in the actual construction or purchase of residential housing is limited. With regard to dwellings 
constructed within one year of the loan, the chapter requires “no loan * * * shall be financed * ° * unless the property meets 
Or exceeds minimum requirements for planning, construction, and general acceptability prescribed by the Administrator.” 38 

| U.S.C. 1804(a). Further, the seller or builder, in certain instances, must become a warrantor. 38 U.S.C. 1805.. 

Moreover, 38 U.S.C. 1810, explicitly states that the loan is automatically guaranteed for the purpose of purchasing, constructing, or 
refinancing housing owned and occupied by the veteran. 

The Veterans Administration processed more than 100,000 loans this past year. Practically and philosophically the inclusion of the 
loan guarantee program as a part of the consultation process has not proven feasible. The clearinghouse review procedures 
under A-95 resulted in costly delays for the builder and developed without any positive results. The VA guaranteed loans 
represented only a small percentage of new home loans and that the clearinghouse procedure missed the majority of new 
homes and was, therefore, ineffective. The procedure has become a penalty against builders and developers who process 
Subdivisions involving government guaranteed and insured loans. 

Therefore, based upon the historical background of the program and the consultation process, as well as, the Order's implicit 

exclusion of programs involving non-governmental entities and direct payments to individuals, the VA considers this program 

excluded. 

Orrect Development Programs 

of Property (38 


Acquisition and Disposition Although the construction, alteration, improvement of hospitals, as well as, cemeteries and memorials, is clearly within the scope 
U.S.C. 5001], [38 U.S.C. 621]. 


Of the Order the scope should be limited or defined to include ony the following: 


building addition or new structure. (Minor utility pads or equipment and projects for additions, alteration, or modernization 
of an existing facity which do not substantially alter the scale or the type or intensity of use Of such facity need not be 


(c) provides a major new medica! care service.. 
¥ 
A cometery burial area expansion Of 20 ACTES OF MOTE ........0csvessveeesveernereveroees 
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LIST OF PROPOSED EXCLUSIONS FRom ScopeE—Continued 


Program/ Activity name Basis for exclusion 











it is. the VA’s position that by establishing no thresholds: (1) The operation and planning of projects may be impaired and (2) 
far beyond the intent of the Order in that “minor” projects, as defined by the VA for budget purposes as f 
than $2. million, do not affect state and local governments. 


[FR Doc. 83-1760 Filed 1-21-83; 8:45 am] 
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DEPARTMENT OF TRANSPORTATION 


Urban Mass Transportation 
Administration. 


Implementation of the Federal Public 
Transportation Act of 1982 


AGENCY: Urban Mass Transportation 
Administration, DOT. 
ACTION: Notice. 


SUMMARY: The Federal Public 
Transportation Act of 1982 (the Act) 
(Pub. L. 97-424), effective January 6, 
1983, makes significant changes to the 
programs of the Urban Mass 
Transportation Administration (UMTA). 
This notice provides preliminary 
information to potential grantees about 
the availability of funds in FY 1983 
(which ends September 30, 1983) under a 
new formula program for transit capital 
projects funded from the Mass Transit 
Account of the Highway Trust Fund. It 
also describes generally some of the 
principal features of the changes that 
the new legislation makes in connection 
with UMTA’s existing programs. 
Application instructions for the FY 1983 
program, in the form of an UMTA 
Circular, will be published within 
approximately 30 days of the date of this 
notice. Instructions for FY 1984 and 
thereafter will be published prior to the 
beginning of FY 1984. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Brian J. Cudahy, Office of Capital 


and Formula Assistance, (202) 472-2440, . 


for information on general block grant 
development and management issues or 
the appropriate Regional Administrator 
for information concerning Section 5 
issues; Mr. Kenneth E. Bolton, Office of 
Policy, (202) 426-4060, for information on 
block grant formula apportionments; or 
Mr. Daniel Duff, Office of Chief Counsel, 
(202) 426-4011, for information on legal 
matters. Except for Regional 
Administrators, all are located at 400 
Seventh Street, S.W., Washington, D.C. 
20590. 

SUPPLEMENTARY INFORMATION: Vew 
Section 9A Block Grant Capital 
Program. This program is a 
modification, for FY 1983 only, of a new 
Section 9 Block Grant Program which is 
effective in FY’s 1984-1986. The Section 
9A program is effective only in FY 83, 
and may be used for any eligible 
projects other than operating assistance. 
It is funded under the Mass Transit 
Account of the Highway Trust Fund and 
is a formula apportionment program 
with a Federal/local share of 80/20 
percent. (Appendix A, which is part of 
this notice, is a preliminary 
apportionment of funds to urbanized 
areas made on the basis of the statutory 


formula.) In accordance with the new 
legislation, the formula apportions funds 
on the basis of population, population 
density, fixed guideway route miles, and 
bus and fixed guideway vehicle revenue 
miles. Although the formula 
distinguishes between fixed guideway 
systems and bus transit systems, the 
amounts apportioned to an urbanized 
area on the basis of each type of service 
may be used for any eligible purpose at 
the discretion of local recipients. 

Data used for formula apportionment 
are the latest published in the National 
Urban Mass Transportation Statistics: 
Section 15 Report. The data used for the 
preliminary FY 1983 apportionment 
(Appendix A) are basically those 
published in November, 1982, for the 
1981 reporting period, which covers 
operating data reported for local fiscal 
years ending between July 1, 1980 and 
June 30, 1981. Data for the 1982 reporting 
period will be used for the 
apportionment of resources in FY 1984. 
Population and population density data 
are from the 1980 Census. 

Preliminary apportionments are being 
published at this time to allow localities 
the opportunity to initiate planning, 
programing and project development 
activities. The FY 1983 apportionments 
are shown in Appendix A. The amounts 
shown in the apportionment table 
represent only 65 percent of the total 
funds available in FY 1983 under the 
provisions of the Act. The remaining 35 
percent is being reserved for 
apportionment after consideration of 
certain data supplements. UMTA has 
used the most recently reported and 
published Section 15 data to expedite 
this preliminary apportionment, but will 
consider supplements to the data in the 
categories listed below. 

(1) Public agencies which were not 
included in the 1981 Section 15 Annual 
Report. 

(2) Private transit agencies which 
were under contract with a public 
agency but not included in the 1981 
Section 15 Annual Report. 

(3) Public or private agency 
transportation services included in the 
1981 Section 15 Annual Report as 
“purchased transportation.” 

(4) Services provided by commuter 
rail and ferryboat operations which 
were not included in 1981 Section 15 
Annual Report. 

Public agencies should submit all 
supplemental data for the 1981 
Reporting Period (bus vehicle revenue 
miles, fixed guideway vehicle revenue 
miles and fixed guideway route miles) to 
the Regional Offices within sixty days of 
the date of this Notice. Agencies making 
submissions are referred to UMTA’s 
Section 15 Circulars (2710.1, 2710.2, 


2710.5 and 2710.5A). Copies of these 
Circulars and general guidance on 
Section 15 reporting requirements can be 
obtained from the relevant UMTA 
Regional office. The remainder of funds 
available for obligation will be 
apportioned by July 1, 1983. 

The “designated recipient” concept, 
currently used in the Section 5 program 
to identify those who may receive and 
dispense apportioned funds, is also used 
for the Section 9A program. Thus, 
existing designations remain effective 
unless changed at the local level. 
Procedures for new designations under 
Section 9A (and Section 9) are the same 
as under Section 5, except that such 
designations no longer require the 
concurrence of the Secretary of 
Transportation. 

The cardinal feature of Section 9A 
(and Section 9) is that a single grant 
application may be submitted for a 
Program of Projects, rather than a series 
of applications for individual projects. A 
Program of Projects may be drawn from 
the familiar Transportation 
Improvement Program/Annual Element — 
TIP/ AE) utilized in the grant process for 
existing UMTA programs. To the extent 
that applicants can certify that the 
public information and comment process 
and other requirements in the new 
legislation have been met, UMTA will 
make every effort to facilitate the 
application process in Fiscal Year 1983 
by permitting applicants to utilize the 
current TIP/AE cycle. 

Another significant feature of the new 
program is the use, by applicants, of 
self-certifications that various 
requirements in the Act will be met. The 
subjects of these certifications will be 
familiar to UMTA grantees, and UMTA 
will adapt its current procedures (e.g., 
One-Time Submission of Standard 
Assurances for Capital Assistance 
Applications, UMTA Circular C 9100.1) 
to facilitate these self-certifications and 
similar requirements. The overriding 
intent of the Act in this respect is to 
simplify the grant application and 
review processes. The Act, however, 
requires a recipient to have 
independently conducted audits 
annually and requires the Secretary to 
conduct post-grant reviews and 
evaluations of compliance with 
certifications and other requirements. 

FY 1983 Programs. In addition to the 
new Section 9A program discussed 
above, for the remainder of FY 1983 
requirements for UMTA's existing 
Sections 3 and 5 grant programs will 
continue essentially as they have for the 
past several years. However, certain 
changes to these programs are effective 
January 6, 1983 and are discussed 
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below. In addition to these program 
specific changes discussed below, there 
also is a new alternative to life-cycle 
costing and a new Buy America 
requirement. The Buy America provision 
and the alternative to life cycle costing 
apply to any third party contract 
utilizing UMTA funds obligated after 
January 6, 1983. (However, the 
alternative to life cycle costing is not 
applicable to grants under Sections 9A 
and 9.) 

UMTA will be publishing specific 
information on these provisions soon. 

Existing Section 3 Capital Grant 
Program. The Section 3 Discretionary 
Capital Grant Program will be funded 
for FY 1983 pursuant to the FY 1983 DOT 
Appropriation Act (Pub. L. 97-369), at 
the following levels: Rail Modernization: 
$840.0 million; Bus and Bus Related 
Facilities: $500.0 million; and New 
Systems: $206.0 million. One major 
difference in the Section 3 program 
resulting from the new legislation is that 
the Federal/local share is changed from 
80/20 percent to 75/25 percent. This new 
Federal/local share applies to any 
Section 3 funds obligated on or after 
January 6, 1983, except for projects 
covered before January 6, 1982 by a 
Letter of Intent, a Full Funding Contract, 
or a Letter of Commitment. The new 
legislation provides that any such 
projects will continue to be funded at 
the previously mandated Federal/local 
share (in most cases, 80/20). 

Another change is that UMTA must 
determine before grant approval that a 
Section 3 applicant has or will have 
sufficient capability to maintain the 
facilities and equipment acquired under 
the grant. Also, to the extent practicable, 
in awarding Section 3 grants in FY 1983, 
UMTA should emphasize projects that 
are labor intensive and that can be 
under construction or in manufacturing 
within the shortest possible time. 

Existing Section 5 Formula Program. 
The Section 5 Formula Program is 
funded in Fiscal Year 1983 at a level of 
$1.2 billion. Pursuant to the FY 1983 
DOT Appropriation Act (Pub. L. 97-369), 
funds are made available as follows: 
Tier I (capital/operating), $680 million; 
Tier II (capital/operating), $125 million; 
Tier III (commuter rail/fixed guideway), 
$70 million; Tier IV (bus capital), $325 
million. While these funds continue to 
be available for eligible operating and 
capital purposes, the new legislation 
specifically limits the amounts which 
may be used for operating assistance. 

For operating assistance apportioned 
in FY 1983, an urbanized area of one 
million or more population is limited to 
an amount equal to 80 percent of its FY 
1982 apportionment under Section 5 
Tiers I, I and III; an urbanized area with 


a population between 200,000 and one 
million is limited to an amount equal to 
90 percent of its FY 1982 apportionment 
under Section 5 Tiers I, II,‘and IH; and 
an urbanized area with a population of 
less than 200,000 is limited to an amount 
equal to 95 percent of its FY 1982 
apportionment under Section 5 Tiers I, 
Il, and III. There is one exception to 
these percentage limitations. The new 
legislation does not appear to provide a 
specific limitation in FY 1983 for areas 
that became urbanized areas for the first 
time under the 1980 Census (new 
UZA's). Accordingly, the amount of 
Section 5 funds available for a new UZA 
for use as operating assistance in FY 
1983 will be the amount appropriated in 
FY 1983 for such new UZA under Tiers I, 
II and III of Section 5. (In FY 1984, the 
amount of funds available to new UZA's 
for operating assistance will be limited 
to 40 percent of their Section 9 
apportionment.) 

In addition, under the new legislation 
a grantee may, in FY 1983, use its Tier 
IV (bus capital) apportionment for 
operating expenses up to the allowable 
percentage of its FY 1982 operating 
apportionment discussed in the previous 
sentence. Further, a grantee may 
transfer Tier IV funds and use such 
funds for operating assistance up to its 
total FY 1982 operating apportionment 
level, but any such funds are discounted 
by one-third, and only the remaining 
two-thirds of such discounted Tier IV 
funds will be available to the grantee for 
operating expenses. For example, a 
grantee must give up three dollars of 
capital funds in order to use two dollars 
from Tier [V for operating purposes 
under this provision. Specific guidance 
on this and other features of the new 
law will be published in the forthcoming 
UMTA Circular. 

There are no further authorizations for 
the Section 5 program after FY 1983. 
Unobligated apportionments remain 
available as carry forward balances in 
accordance with the provisions of 
Section 5 until September 30, 1985; 
thereafter, unobligated funds are added 
to the new Section 9 Block Grant 
program for reapportionment. Appendix 
B which is part of this notice contains 
FY 1983 apportionments for Section 5. 

Existing Section 18 Formula Program 
for Rural and Small Urbanized Areas. 
The FY 1983 DOT Appropriation Act 
provides $68.5 million for this program. 
These funds are apportioned based on 
non-urbanized population and will be 
available for those activities previously 
eligible under the Section 18 program. In 
addition, FY 1983 an amount equal to 
2.983 percent of those funds made 
available from the Mass Transit 
Account of the Highway Trust Fund will 


3301 


be available in accordance with Section 
18 requirements. These Mass Transit 
Account funds will also be apportioned 
based upon non-urbanized area 
population, but will be available for 
capital purposes only. The Section 18 
program will continue to be 
administered by the Federal Highway 
Administration. 

Future Years Programs. Beginning in 
FY 1984, no additional funds are 
authorized for the Section 9A and 
Section 5 programs, and the new Section 
9 program will begin. The Section 9 
program is similar in structure to the 
Section 9A program, except that its 
formula includes an incentive tier which 
requires passenger miles and operating 
cost data. Section 9 also permits 
operating costs as an eligible expense 
subject generally to much the same 
limitations described above in 
connection with Section 5. Under 
Section 9 the Federal/local shares are 
up to 80/20 percent for capital and up to 
50/50 percent for net operating costs. 
Application instructions for the Section 
9 program will be published prior to 
October 1, 1983. 

The Section 3 Capital Grant Program 
will continue in FY 1984—1986 with the 
changes described above under existing 
Section 3 Capital Grant Program. 
However, in these years it will be 
funded entirely from the Mass Transit 
Account of the Highway Trust Fund. 
Other programs to be financed from this 
source are Section 4(i) Innovative 
Techniques, Section 8 Planning and 
Technical Studies, and Section 16(b)(2) 
Elderly and Handicapped Program 
Grants to Private Non-Profit 
Corporations and Associations. 


Issued on: January 20, 1983. 
Arthur E. Teele, Jr., 
Urban Mass Transportation Administrator. 


Appendix A—FY 1983 Preliminary 
Apportionment of the Funds Made 
Available From the Mass Transit 
Account of the Highway Trust Fund as 
Provided Under the Federal Public 
Transportation Act of 1982 


Definitions 

The following definitions are used for 
calculating Section 9A formula 
apportionments. They are consistent 


with Section 15 definitions and the 
provisions of the Act: 


Fixed Guideway Systems 


Includes any public transportation 
facility which utilizes and occupies a 
separate right-of-way or rails for the 
exclusive use of public transportation 
service, including but not limited to 
fixed rail, automated guideway transit, 





and exclusive facilities for buses and 
other high occupancy vehicles, and also 
means a public transportation facility 
which uses a fixed catenary system and 
utilizes a right-of-way useable by other 
forms of transportation. It also includes 
ferryboat operations, operated by or 
under contract to the designated 
recipient. 


Vehicle Revenue Miles 


Total miles traveled: by revenue 
vehicles while in revenue service. 
Excludes miles traveled to and from 
storage facilities and other deadhead 
travel. 


Route Miles or Miles of Directional 
Roadway 


The total miles over which public 
transportation vehicles travel while in 
revenue service. If vehicles travel in 
both directions on a two-way roadway, 
each side of the roadway is counted. 
However, the measure is taken without 
respect to the number of traffic lanes or 
rail tracks existing in any given 
direction of right-of-way. For example, a 
one-mile segment of city street over 
which motor buses operate in both 
directions is counted as two miles of 
directional travel regardless of the fact 
that six different bus routes use all or 
part of that one-mile segment and that 


© 


the street is a six-lane street. (Route 
miles and miles of directional roadway 
are interchangeable terms.) 


Commuter Rail 


That portion of main-line railroad 
transportation operations which 
encompasses urban passenger train 
service for local short-distance travel 
between a central city and adjacent 
suburbs. Such rail passenger service, 
using either locomotive-hauled or self- 
propelled railroad passenger cars, is 
generally characterized by multi-trip 
tickets, specific station-to-station fares, 
railroad employment practices, and 
usually only one or two stations in the 
central business district. 

Commuter rail data is generally not 
yet reported in Section 15; therefore, 
UMITA utilized an estimating technique 
based on data currently reported for 
apportionment of Section 5, Tier 3, 
funds. It is UMTA's intention to collect 
the required data directly from the 
commuter rail agencies before final 
apportionment is made. 


Motor Bus 


Rubber-tired passenger vehicles 
operating singly on city streets. These 
buses are powered by internal 
combustion engines contained within 
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the bus; they are, therefore, not 
restricted to operating on a fixed route. 


Ferryboat 


A vessel for carrying passengers and/ 
or vehicles over a body of water. 
Ferryboat route miles are the round trip 
directional miles between terminals in 
statute miles. 


Apportionment Formula 


Consistent with the provisions of the 
Federal Public Transportation Act of 
1983, the amount apportioned has been 
based on the following formula: 


88.43% to Urbanized Areas over 200,000 
Population 
Bus Tier—66.71% 
Over 1 million population—73.39% 
@ 50% bus revenue vehicle miles 
@ 25% population 
@ 25% population/density 
Under 1 million population—26.61% 
@ 50% bus revenue vehicle miles 
@ 25% population 
@ 25% population/density 
Rail Tier—33.29% 
@ 60% fixed guideway revenue vehicle 
miles 
e@ 40% fixed guideway route miles 
8.64% to Urbanized Areas less than 200,000 
population 
@ 50% population 
e@ 50% population density 
2.93% to Non-Urbanized Areas 
@ 100% population 
BILLING CODE 4910-S7-M 
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FY 1983 PRELIMINARY APPORTIONMENT OF THE FUND 
MADE AVAILABLE FROM THE MASS TRANSIT ACCOUNT OF THE HIGHWAY TRUST 
FUND AS PROVIDED UNDER THE FEDERAL PUBLIC TRANSPORTATION ACT OF 1982 
(Total Funds Apportioned are 65% of the FY 1983 Level) 


($ in thousands) 


Proposed 
State/Urbanized Area Obligation Level 


ALABAMA 


Birmingham 
Mobile 
Montgomery 
Huntsville 
Tuscaloosa 
Anniston 
Gadsden 
Florence 
Decatur 
Dothan 
Auburn 


Non-Urbanized 
State Total 
ARIZONA 
Phoenix 
Tucson 
Yura 
Non-Urbanized 
State Total 
ARKANSAS 
Little Rock-North Little Rock 
Fort Smith, AK-OK 
Pine Bluff 
Fayetteville, Springdale 


Non-Urbanized 


State Total 
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FY 1983 PRELIMINARY APPORTIONMENT OF THE FUND 
MADE AVAILABLE FROM THE MASS TRANSIT ACCOUNT OF THE HIGHWAY TRUST 
FUND AS PROVIDED UNDER THE FEDERAL PUBLIC TRANSPORTATION ACT OF 1982 
(Total Funds Apportioned are 65% of the FY 1983 Level) 


($ in thousands) 


Proposed 
State/Urbanized Area Obligation Level 


CALIFORNIA 


Los Angeles-Long Beach 
San Francisco-Oaklamd 
San Diego 

San Jose 

Sacramento 

Rivers ide-San Bernardino 
Oxnard-Ventura-Thousand Oaks 
Fresno 

Bakersfield 

Stockton 

Modesto 

Santa Barbara 

Santa Rosa 

Santa Cruz 

Seas ide-Monter ey 
Antioch 

Salinas 

Simi Valley 

Fairfield 

Palm Springs 

Yuba City 

Napa 

Visalia 

Santa Maria 

Lancaster 

Hemet 

Redding 

Chico 


Non-Urbanized 
State Total 

COLORADO 

Denver 


Colorado Springs 
Pueblo 
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FY 1983 PRELIMINARY APPORTIONMENT OF: THE FUND 
MADE AVAILABLE FROM THE MASS TRANSIT ACCOUNT OF THE HIGHWAY TRUST 
FUND AS PROVIDED UNDER THE FEDERAL PUBLIC TRANSPORTATION ACT OF 1982 





(Total Funds Apportioned are 65% of the FY 1983 Level) 


($ in thousands) 


Proposed 
State/Urbanized Area Obligation Level 


Boulder 195 
Fort Collins 146 
Greeley 141 
Gram Junction 94 


Non-Urbanized 145 
State Total 
CONNECTICUT 


Connecticut Rail 
Hart ford 
Bridgeport 

New Haven 
Stamford 
Waterbury 

New Lonmdon-Norwich 
New Britain 
Norwalk 

Danbury 

Bristol 

Meriden 


Non-Urbanized 
State Total 

DELAWARE 

Wilmington, DI-NJ 

Non-Urban ized 
State Total 

FLORIDA 

Miami 


Fort Lauderdale 
St. Petersburg 
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FY 1983 PRELIMINARY APPORTIONMENT OF THE FUND 
MADE AVAILABLE FROM THE MASS TRANSIT ACCOUNT OF THE HIGHWAY TRUST 
FUND AS PROVIDED UNDER THE FEDERAL PUBLIC TRANSPORTATION ACT OF 1982 


(Total Funds Apportioned are 65% of the FY 1983 Level) 
($ in thousands) 


Proposed 
State/Urbanized Area Obligation Level 


Jacksonville 1448 
Orlando 889 
Tampa 1029 
West Palm Beach : 1031 
Sarasota-Bradenton 469 
Pensacola 337 
Melbourne-—Cocoa 209 
Daytona Beach 273 
Fort Myers 216 

196 

176 

183 
Fort Walton Beach 128 
Panama City 117 
Winter Haven 114 
Fort Pierce 102 
Naples 73 
Ocala 73 


Non-Urbanized 386 
State Total 
GEORGIA 


Atlanta 
Augusta 
Colunbus 
Savannah 
Macon 

Albany 

Athens 

Warner Robins 
Rane 


Non-Urbanized 


State Total 
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FY 1983 PRELIMINARY APPORTIONMENT OF THE FUND 
MADE AVAILABLE FROM THE MASS TRANSIT ACCOUNT OF THE HIGHWAY TRUST 
FUND AS PROVIDED UNDER THE FEDERAL PUBLIC TRANSPORTATION ACT OF 1982 
(Total Funds Apportioned are 65% of the FY 1983 Level) 


($ in thousands) 


Proposed 
State/Urbanized Area Obligation Level 


IDAHO 


Boise City 
Pocatello 


Non-Urbanized 
State Total 
ILLINOIS 


Chicago, IL-Northwestern, IN 
Davenport-Rock Island-Moline 
Peoria 

Rock ford 

Joliet 

Aurora-Elgin 

Springfield 

Champa ign-Ur bana 

Decatur 

Elgin 

Alton 

Bloanington-Normal 

Round Lake Beach 

Kankakee 

Danville 


Non-Urbanized 
State Total 
INDIANA 


Indianapolis 

Fort Wayne 

South Berd, IN-MI 
Evansville 

Muncie 

Lafayette-West Lafayette 
Elkhart-Goshen 

Anderson 
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FY 1983 PRELIMINARY APPORTIONMENT OF THE FUND 
MADE AVAILABLE FROM THE MASS TRANSIT ACCOUNT OF THE HIGHWAY TRUST 
FUND AS PROVIDED UNDER THE FEDERAL PUBLIC TRANSPORTATION ACT OF 1982 


(Total Funds Apportioned are 65% of the FY 1983 Level) 


State/Urbanized Area 


Terre Haute 


Non-Urban ized 


State Total 
IOWA 


Des Moines 

Cedar Rapids 

Waterloo 

Sioux City, IA-NB-IN 

Dubuque, IA-IL 

Iowa City 

Non-Urbanized 
State Total 

KANSAS 

Wichita 

Topeka 

Lawrence 

Non-Urbanized 
State Total 

KENTUCKY 

Louisville, KY-IN 

Lexington 

Owensboro 

Non-Urbanized 


State Total 


($ in thousands) 


Proposed 
Obligation Level 
138 


143 
132 


480 
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FY 1983 PRELIMINARY APPORTIONMENT OF THE FUND 
MADE AVAILABLE FROM THE MASS TRANSIT ACCOUNT OF THE HIGHWAY TRUST 
FUND AS PROVIDED UNDER THE FEDERAL PUBLIC TRANSPORTATION ACT OF 1982 
(Total Funds Apportioned are 65% of the FY 1983 Level) 


($ in thousands) 


Proposed 
State/Urbanized Area Obligation Level 


LOUISIANA 


New Orleans 
Baton Rouge 
Shreveport 
Lake Charles 
Lafayette 
Monroe 
Alexandria 
Houra 


Non-Urbanized 
State Total 
MAINE 


Portlamd 
Lewiston-Auburn 


Bangor 
Non-Urbanized 

State Total 
MARYLAND 


Balt imore 
Hagerstown 
Annapolis 
Cunber land 


Non-Urban ized 

State Total 
MASSACHUSETTS 
Boston 


Spr ingfield—Chicopee-Holyoke, MA-CN 
Worcester 
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FY 1983 PRELIMINARY APPORTIONMENT OF THE FUND 
MADE AVAILABLE FROM THE MASS TRANSIT ACCOUNT OF THE HIGHWAY TRUST 
FUND AS PROVIDED UNDER THE FEDERAL PUBLIC TRANSPORTATION ACT OF 1982 
(Total Funds Apportioned are 65% of the FY 1983 Level) 


($ in thousands) 


Proposed 
State/Urbanized Area Obligation Level 


Lawrence-Haverhill, MA-NH 327 
Brockton 373 
Lowell 318 
Fall River, MA-RI 321 
New Bedford 317 
Fitchburg-Leaninster 109 
Pittsfield 83 
Taunton 67 


Non-Urbanized 215 
State Total 
MICHIGAN 


Detroit 
Grand Rapids 
Flint 

Lansing 

Ann Arbor 
Kalamazoo 
Saginaw 
Maskegon-Muskegon Heights 
Jackson 
Battle Creek 
Bay City 
Benton Harbor 
Port Huron 


NomUrbanized 

State Total 
MINNESOTA 
Minneapolis-St. Paul 
Duluth-Superior, MN-WI 
Rochester 
St. Cloud 
Non-Urbanized 


State Total 
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FY 1983 PRELIMINARY APPORTIONMENT OF THE FUND 
MADE AVAIITABLE FROM THE MASS TRANSIT ACCOUNT OF THE HIGHWAY TRUST 
FUND AS PROVIDED UNDER THE FEDERAL PUBLIC TRANSPORTATION ACT OF 1982 
(Total Funds Apportioned are 65% of the FY 1983 Level) 


($ in thousands) 


Proposed 
State/Urbanized Area Obligation Level 


MISSISSIPPI 
Jackson 
Biloxi-Gulfport 


Pascagoula-Moss Point 
Hattiesburg 


Non-Urbanized 
State Total 

MISSOURI 

Kansas City, MO-KS 

Springfield 

St. Joseph, MO-KS 

Colunbia 

Joplin 

Non-Urbanized 
State Total 

MONTANA 

Bil lings 

Great Falls 

Missoula 

Non-Urbanized 
State Total 

NEBRASKA 


Omaha, NB-IA 
Lincoln 


Non-Urbanized 


State Total 
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FY 1983 PRELIMINARY APPORTIONMENT OF THE FUND 
MADE AVAIITABLE FROM THE MASS TRANSIT ACCOUNT OF THE HIGHWAY TRUST 
FUND AS PROVIDED UNDER THE FEDERAL PUBLIC TRANSPORTATION ACT OF 1982 
(Total Funds Apportioned are 65% of the FY 1983 Level) 
($ in thousands) 


Proposed 
State/Urbanized Area Obligation Level 


NEVADA 


Las Vegas 
Reno 


Non-Urbanized 
State Total 
NEW HAMPSHIRE 
Port smouth-Dover-Rochester 
Manchester 
Nashua 


Non-Urbanized 


State Total 


NEW JERSEY 


Trenton, NJ-PA 

Atlantic City 

Vineland—Millville 

Non-Urbanized 
State Total 

NEW MEXICO 

Albuquerque 

Las Cruces 

Santa Fe 

Non-Urbanized 


State Total 
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FY 1983 PRELIMINARY APPORTIONMENT OF THE FUND 
MADE AVAILABLE FROM THE MASS TRANSIT ACCOUNT OF THE HIGHWAY TRUST 
FUND AS PROVIDED UNDER THE FEDERAL PUBLIC TRANSPORTATION ACT OF 1982 
(Total Funds Apportioned are 65% of the FY 1983 Level) 


(S$ in thousands) 


j Proposed 
State/Urbanized Area Obligation Level 


NEW YORK 


New York, NY-NE-NJ 116739 
Buffalo 2436 
Rochester 1698 
Albany-Schenectady-Troy 1395 
Syracuse 1172 
Binghamton 318 
Utica 267 
Poughkeepsie 223 
Elmira 138 
Newburgh 101 
Glens Fall 81 


Non-Urbanized 626 
State Total 125194 
NORTH CAROLINA 


Charlotte 
Fayetteville 
Raleigh 
Winston-Salem 
Greensboro 
Durham 
Gastonia 
Asheville 
High Point 
Wilmington 
Jacksonville 
Concord 

Bur lington 
Hickory 
Goldsboro 


Non-Urbanized 


State Total 
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FY 1983 PRELIMINARY APPORTIONMENT OF THE FUND 
MADE AVAILABLE FROM THE MASS TRANSIT ACCOUNT OF THE HIGHWAY TRUST 
FUND AS PROVIDED UNDER THE FEDERAL PUBLIC TRANSPORTATION ACT OF 1982 


(Total Funds Apportioned are 65% of the FY 1983 Level) 
($ in thousands) 


Proposed 
State/Urbanized Area Obligation Level 


NORTH DAKOTA 


Fargo-Morehead, ND-—MV 
Bismarck-—Maman 
Grand Forks 


Non-Urbanized 
State Total 
OHIO 


Cleveland 
Cincinnati 
Columbus 

Dayton 

Akron 

Toledo, OH-MI 
Youngs town-Warren 
Canton 
Lorain-Elyria 
Hamilton 
Middletown 
Springfield 
Mansfield 
Steubenvil le-Weirton, OH-WV 
Lima 

Newark 


Non-Urbanized 
State Total 


OKLAHOMA 


Oklahoma City 


Non-Urbanized 


State Total 
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FY 1983 PRELIMINARY APPORTIONMENT OF THE FUND 


MADE AVAILABLE FROM THE MASS TRANSIT ACCOUNT OF THE HIGHWAY TRUST 
FUND AS PROVIDED UNDER THE FEDERAL PUBLIC TRANSPORTATION ACT OF 1982 


(Total Funds Apportioned are 65% of the FY 1983 Level) 
($ in thousands) 


Proposed 
State/Urbanized Area Obligation Level 


ORBGON 


Portland, OR-WA 
Eugene 

Salen 

Medford 


Non-Urbanized 
State Total 
PENNSYLVANIA 


Philadelphia, PA-NJ 
Pittsburgh 
Scranton-Wilkes-Barre 
Allentown-Easton-Bethlehem, PA-NJ 
Harrisburg 

Erie 

Reading 

Lancaster 

York 

Johns town 

Altoona 

Monessen 
Williamsport 

State College 

Sharon 


Non-Urbanized 
State Total 
RHODE ISLAND 


Providence~Pawtucket, RI-MS 
Newport 


Non-Urban ized 


State Total 
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FY 1983 PRELIMINARY APPORTIONMENT OF THE FUND 
MADE AVAILABLE FROM THE MASS TRANSIT ACCOUNT OF THE HIGHWAY TRUST 
FUND AS PROVIDED UNDER THE FEDERAL PUBLIC TRANSPORTATION ACT OF 1982 


(Total Funds Apportioned are 65% of the FY 1983 Level) 


State/Urbanized Area 


SOUTH CAROLINA 


Charleston 
Colunbia 
Greenville 
Spartanburg 
Florence 
Anderson 

Rock Hill 
Non-Urbanized 


State Total 
SOUTH DAKOTA 


Sioux Falls 
Rapid City 
Non-Urbanized 


State Total 
TENNESSEE 


Memphis, TN-MS 
Nashville-Davidson 
Chattanooga 
Knoxville 
Kingsport 

Johnson City 
Clarksville 
Bristol, TN-VA 
Jackson 


Non-Urbanized 


State Total 


($ in thousands) 


Proposed 
Obligation Level 
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FY 1983 PRELIMINARY APPORTIONMENT OF THE FUND 
MADE AVAILABLE FROM THE MASS TRANSIT ACCOUNT OF THE HIGHWAY TRUST 
FUND AS PROVIDED UNDER THE FEDERAL PUBLIC TRANSPORTATION ACT OF 1982 
(Total Funds Apportioned are 65% of the FY 1983 Level) 


($ in thousands) 


Proposed 
State/Urbanized Area Obligation Level 


TEXAS 


Dallas-Fort Worth 
Houston 

San Antonio 

El Paso 

Austin 

Corpus Christi 
Lubbock 

McA1 len-Pharr-Edinburg 
Amarillo 

Waco 

Beaumont 

Port Arthur 

Texas City-La Marque 
Odessa 

Abilene 

Laredo 

Wichita Falls 
Brownsville 

Killeen 
BryarrCollege Station 
San Angelo 

Tyler 

Midland 

Longview 

Har lingen-San Benito 
Texarkana, TX-AK 
Galveston 
Shermman-Denison 
Temple 

Victoria 


Non-Urbanized Area 
State Total 

UTAH 

Salt Lake City 

Ogden 

Provo-Oren 

Non-Urbanized 


State Total 
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FY 1983 PRELIMINARY APPORTIONMENT OF THE FUND 
MADE AVAILABLE FROM THE MASS TRANSIT ACCOUNT OF THE HIGHWAY TRUST 
FUND AS PROVIDED UNDER THE FEDERAL PUBLIC TRANSPORTATION ACT OF 1982 
(Total Funds Apportioned are 65% of the FY 1983 Level) 


($ in thousands) 


Proposed 
State/Urbanized Area Obligation Level 


VERMONT 
Burlington 
Non-Urbanized 

State Total 
VIRGINIA 


Norfolk-Portsmouth 

Richmond 

Newport News-Hampton 
Roanoke 

Petersburg-Colonial Heights 
Lynchburg 

Charlottesville 

Danville 


NomUrbanized 
State Total 
WASHINGTON 


Seattle—-Everett 
Tacama 

Spokane 
Richland-Kennewick 
Yakima 

Olympia 

Bremerton 
Longview, WA-OR 
Bellingham 


Non-Urbanized 


State Total 
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FY 1983 PRELIMINARY APPORTIONMENT OF THE FUND 
MADE AVAILABLE FROM THE MASS TRANSIT ACCOUNT OF THE HIGHWAY TRUST 
FUND AS PROVIDED UNDER THE FEDERAL PUBLIC TRANSPORTATION ACT OF 1982 
(Total Funds Apportioned are 65% of the FY 1983 Level) 


($ in thousands) 


Proposed 
State/Urbanized Area Obligation Level 


WEST VIRGINIA 


Huntington-Ashland, WVA-OH-KY 
Charleston 

Whee ling 

Parkersburg 


Non-Urbanized 
State Total 
WISOONSIN 


Milwaukee 
Madison 
Green Bay 
Appleton 
Racine 
Kenosha 
Eau Claire 
La Crosse 
Sheboygan 
Wausau 
Oshkosh 
Janesville 
Beloit-wS-IL 


Norn-Urbanized 


State Total 


WYOMING 


Casper - 
Cheyenne 


Non-Urbanized 


State Total 
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FY 1983 PRELIMINARY APPORTIONMENT OF THE FUND 
MADE AVAILABLE FROM THE MASS TRANSIT ACCOUNT OF THE HIGHWAY TRUST 
FUND AS PROVIDED UNDER THE FEDERAL PUBLIC TRANSPORTATION ACT OF 1982 


(Total Funds Apportioned are 65% of the FY 1983 Level) 


($ in thousands) 


Proposed 
State/Urbanized Area Obligation Level 


ALASKA 

Anchorage 

Non-Urbanized 
State Total 

HAWAT I 


Honolulu 
Kailua~Kaneche 


Non-Urbanized 
State Total 
WASHINGTON, D.C., MD-VA 
State Total 
PUERTO RICO 


San Juan 

Ponce 

Caguas 

Mayaguez 

Vega Baja-Manati 
Arecibo 
Aguadilla 


Non-Urbanized 
State Total 

AMERICAN SAMOA 

Non-Urbanized 


State Total 
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FY 1983 PRELIMINARY APPORTIONMENT OF THE FUND 
MADE AVAILABLE FROM THE MASS TRANSIT ACCOUNT OF THE HIGHWAY TRUST 
FUND AS PROVIDED UNDER THE FEDERAL PUBLIC TRANSPORTATION ACT OF 1982 
(Total Funds Apportioned are 65% of the FY 1983 Level) 


($ in thousands) 


Proposed 
State/Urbanized Area. Obligation Level 


GUAM 
Non-Urbanized 
State Total 
VIRGIN ISLANDS 
Non-Urban ized 
State Total 16 
Available for Immediate Obligation 506343 


Reserved Obligation 272657 
TOTAL 779000 
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APPENDIX B 


This Appendix contains the apportionments for the Section 5 Formula 
Program for fiscal year 1983. The Department .of Transportation and 
Related Agencies Appropriation Act, 1983, appropriated 
$1,200,000,000 for apportionment in fiscal year 1983. 
Appropriations were $680,000,000 for Tier I, $125,000,000 for Tier 
II, $70,000,000 for Tier III and $325,000,000 for Tier IV. The 
description of the procedures used to make Section 5 apportionments 
in fiscal year 1982 presented in the Federal Register of March 22, 
1982 apply also to the fiscal year 1983 apportionments. However, 
funds provided for the Section 5 Formula Program for fiscal year 
1983 were apportioned and allocated using data from the 1970 
decennial census for one-quarter of the sums appropriated and the 
remainder apportioned and allocated on the basis of data from the 


1980 decennial census. 


In addition, this Appendix contains a table titled Operating 
Assistance Limitations, for use in determining operating assistance 
limitations provided for by the Federal Public Transportation Act of 
1982. The first column in the table displays an amount equal to 


either 80%, 90% or 95% of the total Tiers I, II and III 


apportionments for fiscal year 1982. The second column displays an 
amount equal to the full fiscal year 1982 Tiers I, II, and III 
apportionments. These amounts must be used in conjunction with the 
limitations described ir the main text of this Federal Register 
Notice and other factors including funding availability to determine 
the actual amount of funds available for operating assistance. An 
urbanized area that became an urbanized area for the first time 
under the 1980 census should refer to the main text of this Federal 


Register Notice for its limitation. 
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FISCAL YEAR 1983 UMTA SECTION 5 FORMULA APPORTIONMENTS 
AMOUNTS APPORTIONED TO URBANIZED AREAS OVER 200,000 POPULATION (DOLLARS) 


APPORTIONMENT BASIS 
Tier t Tier Il Tier til Tier IV 
Fixed Guideway 
Operating and Operatingand and Commuter Bus Capital 
Capital Support Capital Support Rail Support Support 


URBANIZED AREA Sect. 5 (a) (1) Sect. 5 (a) (2) Sect. 5 (a) (3) Sect. 5 (a) (4) 


Akron, Ohio 2,249,172 201,993 1,074,972 
Albany—Schenectady—Troy, New York 2,174,463 196,844 1,039,265 
Albuquerque, New Mexico 1,670,185 150,107 798,250 
Allentown—Bethlehem—Easton, PA—NJ 1,816,528 167,302 528,293 868,193 
(Part: New Jersey) 11,509 294,959 59,657 
(Part: Pennsylvania) 155,793 233,334 808,536 
Ann Arbor, Michigan 68,407 355,424 
Atlanta, Georgia 1,374,893 414,749 2,815,877 
Augusta, Georgia—South Carolina 58,595 324,995 
(Part: Georgia) 45,895 254,550 
(Part: South Carolina) 12,700 70,445 
Aurora—Elgin, lilinois 26,238 136,642 
Austin, Texas 143,938 757,050 
Bakersfield, California 74,278 384,663 
Baltimore, Maryland 2,035,318 4,286,144 
Baton Rouge, Louisiana 120,047 643,987 
Birmingham, Alabama 204,368 1,112,609 
Boston, Massachusetts 3,013,526 6,313,234 
Bridgeport, Connecticut 162,403 860,866 
Buffalo, New York 1,274,736 2,695,235 
100,586 529,099 

Seeee 98,192 541,283 

Charlotte, North Carolina ; 116,276 630,813 
Chattanooga, Tennessee—Georgia 83,264 31,633 468,650 
(Part: Georgia) 11,391 64,093 
(Part: Tennessee) 71,873 31,633 404,557 
Chicago, IIlinols—Northwestern Indiana 9,034,785 10,605,887 19,213,810 
(Part: lilinois) 8,509,251 9,755,500 18,105,521 
(Part: Indiana) §25,534 850,387 1,108,289 
Cincinnati, Ohio—Kentucky 1,177,250 2,448,636 
(Part: Kentucky) 198,016 411,237 
(Part: Ohio) 979,233 2,037,400 
Cleveland, Ohio , 1,905,567 3,964,863 
Colorado Springs, Colorado 90,275 489,974 
Columbia, South Carolina 100,439 547,512 
Columbus, Georgia—Alabama 71,191 390,183 
(Part: Alabama) 8,701 48,100 
(Part: Georgia). . 62,489 342,082 
Columbus, Ohio 871,003 1,813,093 
Corpus Christi, Texas 77,699 427,788 
Dallas—Ft. Worth,Texas 1,647,568 3,369,197 
Dalias, Texas 325,478 668,357 
Davenport—Rock Island—Moline, |A—IL 99,390 537,926 
(Part: Illinois) 54,951 296,263 
(Part: lowa) 44,439 241,663 
Dayton, Ohio 245,180 é 1,298,225 
Denver, Colorado 1,406,518 2,940,186 
Des Moines, lowa 97,322 522,831 
Detroit, Michigan 4,659,742 9,826,680 
El Paso, Texas 173,027 911,540 





Federal Register / Vol. 48, No. 16 / Monday, January 24, 1983 / Notices 


FISCAL YEAR 1983 UMTA SECTION 5 FORMULA APPORTIONMENTS 
AMOUNTS APPORTIONED TO URBANIZED AREAS OVER 200,000 POPULATION (DOLLARS) 
(Continued) 
APPORTIONMENT BASIS 
Tier | Tier Il Tier ill Tier IV 


Fixed Guideway 
and Commuter 
Rail Support 


Bus Capital 
Support 


Sect. 5 (a) (4) 


Operating and Operating and 
Capital Support Capita! Support 


URBANIZED AREA Sect. 5 (a) (1) Sect. 5 (a) (2) 


Fayetteville, North Carolina 

Flint, Michigan 

Fort Lauderdale— Hollywood, Florida 
Fort Wayne, Indiana 

Fort Worth, Texas 

Fresno, California 


Grand Rapids, Michigan..................... oi 


Greenville, South Carolina 
Harrisburg, Pennsylvania 
Hartford, Connecticut 
Honolulu, Hawaii 
Houston, Texas 
Indianapolis, Indiana 
Jackson, Mississippi 
Jacksonville, Florida 
Kansas City, Missouri— Kansas 
(Part: Kansas) 
(Part: Missouri) 
Knoxville, Tennessee 
Lansing, Michigan 
Las Vegas, Nevada 
Lawrence—Havernhill, 
(Part: Massachusetts) 
(Part: New Hampshire) 
Little Rock—North Little Rock, Arkansas 
Lorain—Elyria, Ohio 
Los Angeles—Long Beach, California 
Louisville, Kentucky—Indiana 
(Part: Indiana) 
(Part: Kentucky) 
Madison, Wisconsin 
Melbourne—Cocoa, Florida 


Memphis, Tennessee—Mississippi—Arkansas... . 


(Part: Arkansas) 

(Part: Mississippi) 

(Part: Tennessee) 
Miami, Florida 
Milwaukee, Wisconsin 
Minneapolis—St. Paul, Minnesota 
Mobile, Alabama 
Nashville—Davidson, Tennessee 
New Haven, Connecticut 
New Orleans, Louisiana 
Newport News—Hampton, Virginia 
New York, N.Y.—Northeastern, New Jersey 

(Part: New Jersey) 

(Part: New York) 
Norfolk—Portsmouth, Virginia 


Oklahoma City, Oklahoma 


1,072,014 
674,280 
1,537,063 
1,552,593 
623,096 
1,114,339 


Sect. 5 (a) (3) 





52,140 
130,758 
928,732 
97,716 
58,576 
141,969 
138,673 
53,754 
99,273 
202,692 
290,055 
2,205,611 
768,078 
60,638 
174,984 
1,009,208 
334,926 
674,282 

63,489 
108,441 
142,093 

74,872 

68,525 

6,347 
94,177 
51,944 

13,001,349 
690,289 

78,068 
612,222 

87,992 

45,245 
663,228 

20,709 

16,315 
626,205 

2,023,257 
1,222,607 
1,620,389 

88,340 
144,816 
143,729 

1,417,713 
102,084 
23,754,152 
5,594,646 
18,159,506 
576,486 

47,628 
203,000 


233,334 
233,334 


1,147,861 


24,604 


207,374 
235,676 
478,014 


25,906,527 
6,184,011 


19,722,516 


286,999 
692,743 
2,160,026 
512,359 
322,266 
734,626 
742,048 
297,804 
532,589 
1,067,856 
1,464,208 
4,558,989 
1,574,076 
337,757 
981,227 
2,067,103 
687,071 
1,380,031 
355,675 
564,453 
761,964 
404,228 
369,549 
34,679 
513,816 
288,841 
27,770,399 
1,712,514 
190,749 
1,521,766 
461,953 
256,313 
1,619,009 
42,907 
37,018 
1,539,083 
4,303,360 
2,530,037 
3,318,677 
492,567 
819,905 
761,062 
3,017,746 
562,353 
50,988,068 
11,911,748 
39,076,320 
1,392,391 
264,597 
1,429,068 
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FISCAL YEAR 1983 UMTA SECTION 5 FORMULA APPORTIONMENTS 


AMOUNTS APPORTIONED TO URBANIZED AREAS OVER 200,000 POPULATION (DOLLARS) 
(Continued) 


APPORTIONMENT BASIS 
Tier | Tier i! Tier Il Tier IV 


Fixed Guideway 
Operating and Operatingand and Commuter Bus Capital 
Capital Support Capital Support Rail Support Support 


URBANIZED AREA Sect. 5 (a) (1) Sect. 5 (a) (2) Sect. 5 (a) (3) Sect. 5 (a) (4) 


Omaha, Nebraska—iowa 213,912 1,120,027 
(Part: lowa) 19,629 105,003 
(Part: Nebraska) 194,283 1,015,024 

Orlando, Florida 173,207 944,357 

Oxnard—Ventura—Thousand Oaks, California.... 1,522,173 137,596 727,509 

Pensacola, Florida 580,699 49,946 277,539 

Peoria, lilinois 1,054,006 93,493 503,753 

Philadelphia, Pennsylvania—New Jersey 23,286,076 5,250,044 9,343,123 11,129,374 
(Part: New Jersey) 3,824,559 867,402 1,046,948 1,827,914 
(Part: Pennsylvania) ; 4,382,643 8,296,175 9,301,460 

Phoenix, Arizona 1,211,052 2,491,938 

Pittsburgh, Pennsylvania 1,870,001 1,287,646 3,880,251 

Portland, Oregon—Washington 4,557,771 1,045,195 38,663 2,178,346 
(Part: Oregon) 4,083,563 936,205 38,663 1,951,703 
(Part: Washington) 108,990 226,644 

Providence, Rhode island—Massachusetts 849,283 466,668 1,769,170 
(Part: Massachusetts) ; 55,725 233,334 115,433 
(Part: Rhode Island) 793,558 233,334 1,653,738 

Raleigh, North Carolina 54,347 293,929 

Richmond, Virginia 170,867 920,633 

Rochester, New York 274,523 1,418,825 

Rockford, Illinois 85,308 447,583 

Sacramento, California 689,918 1,649,266 

Sait Lake City, Utah 232,494 1,245,745 

San Antonio, Texas 946,861 1,969,550 

San Bernardino—Riverside, California ‘ 232,192 1,264,412 

San Diego, California 1,660,018 3,453,736 

San Francisco—Oakland, California 3,905,199 8,254,869 

San Jose, California 1,422,604 2,996,600 

San Juan, Puerto Rico 1,766,043 3,825,972 

Sarasota-Bradenton, Florida 79,171 429,454 

106,117 574,807 

Scranton, Pennsylvania 19,147 103,469 

Seattle—Everett, Washington 1,435,318 2,988,204 

Shreveport, Louisiana 94,818 508,839 

South Bend, Indiana—Michigan 95,079 504,557 
(Part: Indiana) 87,014 461,255 
(Part: Michigan) 8,066 43,302 

Spokane, Washington ; 102,244 541,115 

Springfield—Chicopee—Holyoke, MA—CN 172,500 942,120 
(Part: Connecticut) 19,248 104,718 
(Part: Massachusetts) 153,251 837,401 

St. Louis, Missouri—lilinois 2,096,833 4,393,300 
(Part: Hlinois) 283,168 589,559 
(Part: Missouri) 1,813,665 3,803,741 

St. Petersburg, Florida 703,359 1,637,600 

Syracuse, New York 168,970 875,803 

Tacoma, Washington 141,584 760,283 
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FISCAL YEAR 1983 UMTA SECTION 5 FORMULA APPORTIONMENTS 


AMOUNTS APPORTIONED TO URBANIZED AREAS OVER 200,000 POPULATION (DOLLARS) 
(Continued) 


APPORTIONMENT BASIS 
Tier | Tier il Tier Ul Tier IV 
Fixed Guideway 


Operating and Operating and) and Commuter Bus Capital 
Capital Support Capital Support Rail Support Support 


URBANIZED AREA Sect. 5 (a) (1) Sect. 5 (a) (2) Sect. 5 (a) (3) Sect. 5 (a) (4) 


Tampa, Florida 2,037,024 182,263 973,578 
Toledo, Ohio—Michigan 201,382 1,058,003 
(Part: Michigan) ; 4,142 22,152 
(Part: Ohio) 197,241 1,035,851 
Trenton, New Jersey—Pennsylvania 121,637 648,789 627,162 
(Part: New Jersey) 114,249 648,789 
(Part: Pennsylvania) 7,388 
Tucson, Arizona 164,073 
Tulsa, Oklahoma 139,117 
Washington, D.C.—Maryland—Virginia 14,174,997 3,215,905 2,899,399 
(Part: District of Columbia) 5,616,714 1,263,290 829,496 
(Part: Maryland)... . 4,853,774 1,107,295 1,507,533 2,319,819 
(Part: Virginia) 3,704,509 845,320 562,370 1,770,537 
West Palm Beach, Florida 1,894,572 170,531 905,494 
Wichita, Kansas 1,333,555 120,241 637,361 
Wilkes-Barre, Pennsylvania 260,596 23,643 124,550 
Wilmington, Delaware—New Jersey—Maryland... 1,749,735 158,106 233,334 836,270 
(Part: Delaware) 1,639,140 148,279 233,334 783,412 
(Part: Marytand) ; 26,408 2,362 12,621 
(Part: New Jersey) 84,187 7,465 40,236 
Worcester, Massachusetts 1,159,677 104,260 554,257 
Youngstown—Warren, Ohio 1,729,927 156,805 826,803 
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_ FISCAL YEAR 1983 UMTA SECTION 5 FORMULA APPORTIONMENT Ss 
AMOUNTS APPORTIONED TO GOVERNORS FOR URBANIZED AREAS UNDER 200,000 POPULATION (DOLLARS) 


APPORTIONMENT BASIS 


Tier | Tier Il Tier Hil Tier iV 
Fixed Guideway 
Operating and Operating and and Commuter Bus Capital 
Capital Support Capital Support Rail Support Support 


URBANIZEDAREA ——_—_—_—sSectt. 5(a)(1) _Sect. 5(a)(2)__—‘Sect. 5(a)(3)__ Sect. 5 (a) (4) 


ALABAMA 

Governors Apportionment for 
224,582 1,265,243 
(Anniston) 20,204 114,916 
(Auburn-Opelika) 9,486 55,776 
(Decatur) 11,131 63,716 
9,752 56,973 
(Florence) 20,117 114,127 
19,289 111,650 
(Huntsville) 42,501 242,675 
(Montgomery) 61,351 335,346 
(Tuscaloosa) 30,752 170,063 


ALASKA 
Governors Apportionment for 
45,879 258,119 
(Anchorage) 45,879 258,119 


ARIZONA 

Governors Apportionment for 
15,078 80,717 
15,078 80,717 


ARKANSAS 
Governors Apportionment for 
Arkansas 67,136 373,427 
(Fayetteville-Springdale) 12,302 71,058 
(Fort Smith) 24,106 136,848 
(Pine Bluff) 23,491 125,572 
(Texarkana) 7,236 39,948 


CALIFORNIA 
Govenors Apportionment for 

California 635,817 3,339,197 
(Antioch-Pittsburg) 35,615 184,665 
(Bakersfield) 20,007 104,033 
13,463 73,023 

(Fairfield) 18,585 100,119 
14,234 77,343 

(Lancaster) 11,857 67,321 
(Modesto) 67,412 347,628 
19,339 100,551 

(Palm Springs) 13,202 76,011 
(Redding) 10,926 62,310 
(Salinas) : 462,674 44,264 221,131 
(Santa Barbara). . .- 722,950 67,024 345,528 
(Santa Cruz) 416,667 36,205 199,142 
(Santa Maria) 183,326 16,486 87,619 
(Santa Rosa) 527,430 47,491 252,080 
(Seaside-Monterey) 535,729 49,476 256,047 
(Simi Valley) 340,964 31,081 162,961 
(Stockton) 924,503 85,502 441,858 
(Visalia) 183,451 16,387 87,679 
(Yuba City) 191,976 17,187 91,753 
(Yuma) 74 396 
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(Continued) 





APPORTIONMENT BASIS 





Tier / Tier i Tier Il Tier 1V 


Fixed Guideway 
Operating and Operating and and Commuter Bus Capital 
Capital Support Capital Support Rail Support Support 


URBANIZED AREA Sect. 5 (a) (1) | Sect. 5 (a) (2) aD Sect. 5 (a) (3) _ Sect. 5 (a) (4) 











COLORADO 
Governors Apportionment for 
Colorado 1,514,464 137,878 723,825 
(Boulder) 412,507 38,698 197,154 
(Fort Collins) 240,429 21,409 114,911 
(Grand Junction) 158,741 13,797 75,869 
(Greeley) 223,244 20,560 106,698 
(Pueblo) 479,544 43,414 229,194 


CONNECTICUT 
Governors Apportionment for 
Connecticut 3,933,476 348,569 942,704 1,879,970 

(Bristol) 306,179 26,646 146,336 
(Danbury) 297,289 25,157 235,676 142,087 
(Meriden) 272,974 24,070 130,465 
(New Britain) 614,001 55,894 293,456 
(New London-Norwich)..................-. 531,704 45,689 254,123 
(Norwalk) 452,084 40,396 235,676 216,069 © 
(Stamford) 784,143 70,312 235,676 374,774 
(Waterbury) 675,104 60,405 235,676 322,660 


DELAWARE 
Governors Apportionment for 
Delaware 


DISTRICT OF COLUMBIA 
Governors Apportionment for 
District of Columbia 


FLORIDA 

Governors Apportionment for 
Florida a 3,778,678 326,359 1,085,987 
(Daytona Beach) 571,805 49,214 273,289 
(Fort Myers) 438,406 37,533 209,532 
(Fort Walton Beach) 221,365 18,844 105,799 
(Ft. Pierce)... 177,473 14,974 84,822 
(Gainesville) 381,536 33,712 182,352 
(Lakeland) re 377,141 32,595 180,251 
(Melbourne-Cocoa).................. 177,244 15,371 84,712 
(Naples) 129,059 10,729 61,683 
127,454 10,736 60,916 
(Panama City) 202,108 17,140 96,596 
(Pensacola) 189,271 17,048 90,461 
(Tallahassee) 420,737 36,830 201,088 
(Winter Haven). 194,992 16,769 93,195 
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FISCAL YEAR 1983 UMTA SECTION 5 FORMULA APPORTIONMENTS 


AMOUNTS APPORTIONED TO GOVERNORS FOR URBANIZED AREAS UNDER 200,000 POPULATION (DOLLARS) 
(Continued) 





APPORTIONMENT BASIS 
Tier! Tier Il Tier lil Tier IV 


Fixed Guideway 
Operating and Operating and and Commuter Bus Capital 
Capital Support Capitai Support Rail Support Support 


URBANIZED AREA oe £ Sect. 5 (a) (1) Sect. 5 (a) (2) Sect.-5 (a) (3) Sect. 5 (a) (4) 


GEORGIA 

Governors Apportionment for 
Georgia 2,129,725 185,993 
(Albany) 313,497 27,020 
167,685 14,388 
(Augusta) 149,732 13,617 
(Macon) 536,357 47,674 
129,251 10,920 
(Savannah) 677,455 58,781 
(Warner Robins) 155,748 13,593 


HAWAII 
Governors Apportionment for 
Hawaii 179,371 
(Kailua-Kaneohe) 179,371 


IDAHO 
Governors Apportionment for 
668,956 59,556 
(Boise City) 510,181 45,528 
(Pocatello) 158,774 14,027 


ILLINOIS 

Governors Apportionment for 
Ilinois 4,787,514 434,358 1,100,034 2,288,150 
(Alton) 356,762 31,326 170,511 
492,509 43,952 233,675 235,390 
(Beloit) 18,150 1,599 8,675 
(Bloomington-Normal) 399,325 37,108 190,854 
(Champaign-Urbana) 600,870 56,979 287,180 
(Danville) 159,504 14,183 76,234 
(Decatur) 447,639 40,051 213,945 
(Dubuque) 8,466 755 4,046 
(Elgin) 359,876 32,740 233,676 172,000 
(Joliet) 710,493 63,887 252,062 339,574 
(Kankakee) 209,072 19,052 99,924 
(Round Lake Beach) 177,382 15,276 380,621 84,778 
(Springfield) 561,571 51,212 268,398 


INDIANA 

Governors Apportionment for 
1,367,179 
(Anderson) ; 142,377 
(Bloomington) 108,409 
(Elkhart-Goshen) 114,713 
(Evansville) 338,434 
100,626 
(Lafayette—West Lafayette) 209,313 
(Muncie) 200,177 
(Terre Haute) 153,129 
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FISCAL YEAR 1983 UMTA SECTION 5 FORMULA APPORTIONMENTS 


AMOUNTS APPORTIONED TO GOVERNORS FOR URBANIZED AREAS UNDER 200,000 POPULATION (DOLLARS) 
(Continued) - 


APPORTIONMENT BASIS 
Tier | Tier Tier Ml Tier 1V ; 
Fixed Guideway 
Operating and Operating and and Commuter Bus Capital 
Capital Support Capital Support Rail Support Support 


URBANIZED AREA ze Sect. 5(a)(1) __ Sect. 5(a)(2)__—‘Sect. 5(a)(3)__Sect. 5 (a) (4) 








IOWA 
Governors Apportionment for 
1,728,668 151,155 826,201 
(Cedar Rapids) 544,648 48,154 260,309 
(Dubuque) 294,804 26,769 140,899 
(lowa City) 171,841 15,083 82,130 
(Sioux City) 306,571 26,334 146,523 
(Waterloo) 410,804 34,816 196,340 


KANSAS 
Governors Apportionment for 
Kansas 699,038 334,099 
(Lawrence) 174,902 83,593 
(St. Joseph) 3,753 1,794 
(Topeka) 520,383 248,712 


KENTUCKY 

Governors Apportionment for 
Kentucky 137,969 724,293 
(Clarksville) 7,077 . 39,479 
(Evansville) 6,195 32,762 
(Huntington-Ashland) ‘ 19,632 105,137 
(Lexington-Fayette) 77,325 405,360 
(Owensboro) ; 27,741 141,554 


LOUISIANA 
Governors Apportionment for 

Louisiana 1,784,783 155,939 853,021 
332,705 28,843 159,014 
166,132 14,028 79,402 
(Lafayette) 456,330 41,111 218,099 
(Lake Charies) 427,019 36,991 204,090 
(Monroe) ‘i 402,596 34,966 192,417 


MAINE 
Governors Apportionment for 
790,303 377,719 
(Bangor) , 136,857 65,410 
(Lewiston-Auburn) i 217,799 104,095 
(Portland) 405,177 193,651 
(Portsmouth-Dover-Rochest) 14,563 


MARYLAND 
Governors Apportionment for 
Maryland 251,949 
(Annapolis) ; 90,288 
(Cumberland) ; 73,638 
(Hagerstown) ; 88,023 
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FISCAL YEAR 1983 UMTA SECTION 5 FORMULA APPORTIONMENTS 


AMOUNTS APPORTIONED TO GOVERNORS FOR URBANIZED AREAS UNDER 200,000 POPULATION (DOLLARS) 
(Continued) 


APPORTIONMENT BASIS 


Tier | Tier Il Tier Il Tier IV 
Fixed Guideway 
Operating and Operating and and Commuter Bus Capital 
Capital Support Capital Support Rail Support Support 


URBANIZED AREA ———_—_sSectt. 5(a) (1) _—‘Sect. 5(a)(2) _—Sect. 5(a)(3)__‘Sect. 5 (a) (4) 


MASSACHUSETTS 

Governors Apportionment for 
Massachusetts 1,630,917 
(Brockton) : 371,472 
(Fall River) 300,957 
(Fitchburg-Leominster) 125,499 
350,500 
(New Bedford) 326,842 
(Pittsfield) 97,894 
(Taunton) 57,753 


MICHIGAN 
Governors Apportionment for 
Michigan 1,567,139 
(Ann* Arbor) 118,734 
(Battle Creek) 144,060 
(Bay City) 159,103 
(Benton Harbor) 83,747 
(Jackson) 157,651 
(Kalamazoo) 293,396 
(Muskegon—Muskegon Height) 196,154 
(Port Huron) 85,617 
(Saginaw) 328,677 


MINNESOTA 
Governors Apportionment for 
Minnesota 94,323 509,913 
(Duluth-—Superior) 29,211 167,293 
(Fargo— Moorhead) 13,461 71,352 
(Grand Forks) 2,230 11,643 
(La Crosse) 1,162 6,252 
(Rochester) 26,043 135,442 
(St. Cloud) 22,216 117,931 


MISSISSIPPI 
Governors Apportionment for 
Mississippi .. 1,119,265 
(Biloxi-Gulfport) 592,661 
(Hattiesburg) 143,319 
(Pascagoula-Moss Point) 163,304 
(Jackson) 219,982 


MISSOURI 
Governors Apportionment for 
Missouri 1,202,519 104,411 
(Columbia) 228,296 19,521 
139,190 11,586 
(Springfield) 530,791 46,650 
(St. Joseph) 304,241 26,654 
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eae APPORTIONMENT BASIS 
Tier | ___ Tier il Tier Ill Tier 1V 
Fixed Guideway 
Operating and Operating and and Commuter Bus Capital 
Capital Support Capital Support Rail Support Support 


URBANIZED AREA __ _ Sect. 5(a)(1) Sect. 5(a)(2) ‘Sect. 5(a)(3)__‘Sect. 5 (a)(4) 








MONTANA 
Governors Apportionment for 
395,155 
(Billings) 163,750 
(Great Falls) 159,299 
(Missoula) 55,526 


NEBRASKA 
Governors Apportionment for 
Nebraska 
(Lincoln) 
(Sioux City) 


NEVADA 

Governors Apportionment for 
612,339 
612,339 


NEW HAMPSHIRE 
Governors Apportionment for 
New Hampshire 930,956 
(Lowell) ‘ 1,729 
(Manchester) 434,162 
(Nashua) 289,067 
(Portsmouth-Dover-Rochest) 205,997 


NEW JERSEY 
Governors Apportionment for 
New Jersey 812,971 386,484 388,552 
(Atlantic City) 555,985 386,484 265,728 
(Vineland—Miliville) 256,986 122,824 


NEW MEXICO 
Governors Apportionment for 
New Mexico 292,113 139,613 
(Las Cruces) : 154,753 73,963 
(Santa Fe) 137,360 65,650 


NEW YORK 

Governors Apportionment for 
New York 2,491,390 220,945 ,190,738 
(Binghamton) 726,078 65,769 © 347,023 
6,464 547 3,090 
315,526 28,669 150,803 
(Glens Falls) 138,436 11,914 66,164 
(Newburgh) 173,356 14,830 82,854 
(Poughkeepsie) 482,649 41,931 230,678 
(Utica-Rome) 648,881 57,285 310,127 
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AMOUNTS APPORTIONED TO GOVERNORS FOR URBANIZED AREAS UNDER 200,000 POPULATION (DOLLARS) 
(Continued) 


APPORTIONMENT BASIS 
. Tier | Tier Il Tier Ill Tier IV 


Fixed Guideway 
Operating and Operatingand and Commuter Bus Capital 
Capital Support Capital Support Rail Support Support 


URBANIZED AREA ___ Sect. 5 (a) (1) Sect. 5 (a) (2) Sect. 5 (a) (3) Sect. 5 (a) (4) 


NORTH CAROLINA 
Governors Apportionment for 
North Carolina 2,133,411 
(Asheville) 157,907 
(Burlington) 114,618 
(Concord) 85,952 
(Durham) 279,882 
(Fayetteville) 83,476 
(Gastonia) 176,416 
(Goldsboro) 67,891 
(Greensboro) 334,807 
(Hickory) 72,608 
(High Point) 170,396 
(Jacksonville) 85,499 
(Raleigh) 78,244 
(Wilmington) 132,520 
(Winston-Salem) 293,195 


NORTH DAKOTA 
Governors Apportionment for 
North Dakota 625,336 
(Bismarck-Mandan) 179,457 
(Fargo— Moorhead) 288,232 
(Grand Forks) 157,647 


OHIO 
Governors Apportionment for . 

Ohio 226,281 1,215,135 
(Hamilton) 38,232 204,438 
(Huntington—Ashland) 11,187 59,866 

25,886 138,989 
(Lorain—Elyria) 17,012 93,119 
(Mansfield) 25,450 140,435 
(Middletown) 20,853 116,318 
(Newark) 12,511 68,595 
(Parkersburg) 2,896 15,215 
(Sharon) : 1,209 6,406 
(Springfield) 40,402 208,686 
(Steubenville—Weirton) 16,356 89,089 
(Wheeling) 14,289 73,980 


OKLAHOMA 
Governors Apportionment for 
Oklahoma 244,935 
63,475 
(Fort Smith) 3,228 
(Lawton) 178,233 
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APPORTIONMENT BASIS 
Tier t Tier il Tier Il Tier IV me 
F- a Fixed Guideway 


Operating and Operating and and Commuter Bus Capital 
Capital Support Capital Support Rail Support Support 


URBANIZED AREA paate Sect. 5(a)(1) Sect. 5(a)(2)__ Sect. 5(a)(3) __‘Sect. 5(a)(4)_ 








OREGON 
Governors Apportionment for 
Oregon , 135,604 715,908 
(Eugene) 71,672 376,012 
(Longview) 325 1,798 
14,142 76,120 
(Salem) 49,465 261,978 


PENNSYLVANIA 

Governors Apportionment for 
Pennsylvania 422,647 233,334 2,203,292 
(Altoona) 35,587 184,357 
i 85,895 439,519 
(Hagerstown) ; 211 1,158 
(Johnstown) 37,699 198,276 
(Lancaster) 57,349 304,549 
(Monessen) 15,412 85,426 
(Reading) 80,972 416,081 
13,699 72,595 
(State College) 18,178 93,259 
(Steubenville— Weirton) 90 497 
(Williamsport) 24,236 127,905 
585,152 53,318 279,668 


PUERTO RICO 

Governors Apportionment for 
Puerto Rico 2:913,504 274,197 1,392,483 
(Aguadilla) 197,007 17,843 94,158 
232,405 20,689 111,076 
662,578 61,493 316,673 
472,448 44,185 225,802 
1,077,333 105,217 514,902 
271,732 24,770 129,872 


RHODE ISLAND 
Governors Apportionment for 
Rhode Island 101,327 
(Fall River) 26,292 
(Newport) 75,034 


SOUTH CAROLINA 
Governors Apportionment for 
South Carolina 932,288 ; 445,579 
(Anderson) 135,136 64,587 
(Augusta) 21,007 10,040 
(Florence) y 143,429 68,551 
(Greenville) 170,363 81,423 
(Rock Hill) 128,792 61,555 
(Spartanburg) 333,561 159,423 
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FISCAL YEAR 1983 UMTA SECTION 5 FORMULA APPORTIONMENTS 


AMOUNTS APPORTIONED TO GOVERNORS FOR URBANIZED AREAS UNDER 200,000 POPULATION (DOLLARS) 
(Continued) 


APPORTIONMENT BASIS 
Tier I Tier Il Tier fil Tier 1V 
Fixed Guideway 
Operating and Operating and and Commuter Bus Capital 
Capital Support Capital Support Rail Support Support 


URBANIZED AREA Sect. 5 (a) (1) Sect. 5 (a) (2) Sect. 5 (a) (3) Sect. 5 (a) (4) 


SOUTH DAKOTA 
Governors Apportionment for 
South Dakota 43,702 236,013 
(Rapid City) 12,935 70,443 
(Sioux City) 421 2,357 
(Sioux Falls) : 30,346 163,213 


TENNESSEE 
Governors Apportionment for 
Tennessee 1,039,740 88,404 496,935 
(Bristol) 71,666 5,941 34,252 
(Clarksville) 173,639 14,755 82,989 
(Jackson) 128,125 10,844 61,236 
(Johnson City) 197,826 16,694 94,549 
(Kingsport) 261,931 21,789 125,188 
(Knoxville) 18,380 98,720 


TEXAS 
Governors Apportionment for 

Texas 718,467 3,918,687 
(Abilene) ‘ 27,780 157,865 
(Amarillo) 49,068 267,584 
(Beaumont) 37,932 211,174 
(Brownsville) 35,253 183,793 
(Bryan-College Station) 24,329 134,129 
(Galveston) 255,672 22,780 122,196 
(Harlingen-San Benito) 229,826 19,811 109,843 
(Killeen) 342,298 30,289 163,598 
491,408 46,442 234,864 

(Longview) 177,433 15,020 84,826 
(Lubbock) : 656,442 57,461 313,741 
(McAllen-Pharr-Edinburg) 612,454 55,198 292,717 
(Midland) 270,350 23,741 129,212 
(Odessa) 413,973 37,186 197,855 
(Port Arthur) 411,969 34,972 196,897 
(San Angelo) 279,200 24,479 133,441 
(Sherman-Denison) 193,539 16,366 92,500 
(Temple) 129,196 10,775 61,748 
(Texarkana) 144,688 12,435 69,152 
(Texas City-La Marque) 326,352 26,875 155,977 
281,151 24,874 134,373 

(Victoria) 163,237 14,695 78,018 
446,760 37,699 213,525 

(Wichita Falls) 375,895 33,027 179,656 


UTAH 
Governors Apportionment for 
Utah 782,479 69,352 373,980 
(Ogden) 168,671 15,161 80,615 
(Provo—Orem) 613,808 54,191 293,364 


VERMONT 
Governors Apportionment for . 
Vermont 17,804 98,800 
(Burlington) 206,719 17,804 
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FISCAL YEAR 1983 UMTA SECTION 5 FORMULA APPORTIONMENTS 
AMOUNTS APPORTIONED TO GOVERNORS FOR URBANIZED AREAS UNDER 200,000 POPULATION (DOLLARS) 
__ (Continued) 


APPORTIONMENT BASIS 
___—*ter til = 
Fixed Guideway 
and Commuter 
Rail Support 
__Sect. 5(a)(3) 


Tier! Tier it Tier IV 





Bus Capital 
Support 


Operating and 
Capital Support 


Sect. 5(a)(1)___ Sect. 5(a) (2) 


Operating and 
Capital Support 


Sect. 5(a) (4) _ 





URBANIZED AREA 


VIRGINIA 
Governors Apportionment for 


Virginia 159,679 872,414 


1,825,359 


(Bristol) 
(Charlottesville) 
(Danville) 
(Kingsport) 
(Lynchburg) 


(Petersburg-Colonial Heights) 


(Roanoke) 


55,988 
204,939 
152,865 

15,559 
298,119 
407,504 
690,385 


4,641 
18,728 
13,282 

1,304 
25,100 
35,670 
60,954 


26,759 
97,949 
73,060 
7,436 
142,484 
194,763 
329,963 


WASHINGTON 
Governors Apportionment for 
Washington 
(Bellingham) 
(Bremerton) 
(Longview) 
(Olympia) 
(Richland— Kennewick) 
(Yakima) 


654,224 
70,553 
87,284 
70,041 
88,958 

177,287 

160,102 


1,368,838 
147,619 
182,625 
146,547 
186,127 
370,938 
334,982 


119,683 
12,951 
15,930 
12,658 
16,049 
31,914 
30,181 


WEST VIRGINIA 
Governors Apportionment for 
West Virginia 1,782,420 160,790 851,892 
(Charleston) 656,972 58,818 313,994 
(Cumbertand) 7,065 609 3,376 
(Huntington-Ashiand) 425,379 38,631 203,306 
(Parkersburg) 270,340 24,839 129,207 
(Steubenville—Weirton) 120,669 10,492 57,673 
(Wheeling) 301,995 27,401 144,336 


WISCONSIN 
Governors Apporticnment for 
Wisconsin 

(Appleton) 
(Beloit) 
(Duluth-Superior) 
(Eau Claire) 
(Green Bay}. . 
(Janesville) 
(Kenosha) 
(La Crosse) 
(Oshkosh) 
(Racine) 
(Sheboygan) 
(Wausau) 


,781,088 
314,061 
62,785 
43,294 
95,524 
247,536 
75,790 
225,971 
132,823 
127,021 
290,482 
91,647 
74,154 


3,726,585 
657,113 60,287 
131,365 11,574 

90,584 7,469 
199,866 17,323 
517,922 44,790 
158,577 14,120 
472,800 44,712 
277,907 25,048 
265,766 24,632 
607,778 56,669 
191,753 17,331 
155,153 13,654 


337,609 


WYOMING 
Governors Apportionment for 
Wyoming 
(Casper) 
(Cheyenne) 


178,426 
94,555 
83,871 


373,322 
197,838 
175,484 
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FISCAL YEAR 1983 UMTA SECTION 5 FORMULA APPORTIONMENTS 
OPERATING ASSISTANCE LIMITATIONS (000$) 


FY 82 FY 82 
Tiers I, II 4 III Tiers I, II & IIl 
80/90/95%. TOTAL 
URBANIZED AREA 


Akron, Ohio 2,692 
Albany-Schenectady-Troy, New. York 2,611 
Albuquerque, New Mexicd...ccccccccecvecs 1,806 
Allentown-Bethlehem-Easton, Pa.-N.J....- 2,730 
Ann Arbor, Michigan 

AC TANES, GOOPGGitiw sc ccccdeasndecerasacee e 

Augusta, Georgia-South Carolina 

Austin, 


Baltimore, Maryland.. 

Baton Rouge, Louisiana 

Birmingham, AlaBOMOs sc cccccccccssccecais 
Boston, Massachusetts 

Bridgeport, Connecticut.....esecccsece ae 
Buffalo, New York 

Canton, Ohio ° 
Charleston, South Carolina nadde gaaw ewliad 
Charlotte, North Carolina 

Chattanooga, Tennessee-Georgia 

Chicago, Illinois-Northwestern Indiana.. 
Cincinnati, Ohio-Kentucky 

Cleveland, Ohio...... 

Colorado Springs, Colorado 

Columbia, South Carolina... .cccccccccces 
Columbus, Georgia-Alabama 

Columbus, Ohio ihoesedsendneed osha 
Corpus Christi. Texas. cccccccccccceces 7 
Dallas-Ft. Worth, Texas 

Davenport-Rock Island-Moline, lIowa-I11.. 
Dayton, Ohio....... ceneebeecenme trmendin 
Denver, GOloreddwscvccecocecconcss nema 
Des Moines, lIowa.... 

Detroit, Michigan 

El Paso, TexaS..e.. cece cece ccccccccccses 





Federal Register / Vol. 48, No. 16 / Monday, January 24, 1983 / Notices 
NT LL ET LE I TE LAE IE I IT I OMI 2 I CT LE EE, IIE ET AIMEE A 2 PNT SS aE BERIT EMO ANN NE NRE ES A OT RS CON ENE ORM IIIT SE 


FISCAL YEAR 1983 UMTA SECTION 5 FORMULA APPORTIONMENTS 
OPERATING ASSISTANCE LIMITATIONS (000$) 


FY 82 FY 82 
Tiers I, II & III Tiers I, II & Ill 
80/90/95% TOTAL 
URBANIZED AREA 


Fayetteville, North Carolina.....sseseees 860 995 
Flint, Michigan.... 1,769 1,965 
Fort Lauderdale-Hollywood, Florida.. 4,439 5,548 
Fort Wayne, Indiana 1,261 1,401 
Fresno, California..... 1,698 1,886 
Grand Rapids, Michigan 1,794 1,993 
Greenville, South Carolina 963 
Harrisburg, Pennsylvania 1,310 1,455 
Hartford, Connecticut 2,658 2,953 
Honolulu, Hawaii. 3,657 
Houston, Texas 13,295 
Indianapolis, Indiana 4,913 
Jackson, Mississippi 1,162 
Jacksonville, Florida 2,603 
Kansas City, Missouri-Kansas 6,534 
Knoxville, Tennessee 1,158 
Lansing, Michigan.. 1,495 
Las Vegas, Nevada... 1,774 
Lawrence-Haverhill, Mass.-N.H......cecees : 1,098 
Little Rock-North Little Rock, Arkansas.. Ll 332 
Lorain-Elyria, Ohio 1,009 
Los Angeles-Long Beach, California 83,547 
Louisville, Kentucky-Indiana....cceceeees 5,018 
Madison, Wisconsin 1,282 
Meibourne-Cocoa, Florida 905 
Memphis, Tennessee-Mississippi-Arkansas.. 4,651 
Miami, Florida 81% iZser2 
Milwaukee, Wisconsin 7,996 
Minneapolis-St. Paul, Minnesota 2 10,661 
Mobile, Alabama 6 1,296 
Nashville-Davidson, Tennessee.....ecseces 2,156 
New Haven, Connecticut 2,392 
New Orleans, Louisiana 9,671 
Newport News-Hampton, Virginia 1,466 
New York, N.Y.- Northeastern New Jersey.. 193,490 
Norfolk-Portsmouth, Virginia 5 3,983 
Ogden, Utah f 900 
Oklahoma City, Oklahoma 2 2,984 
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FISCAL YEAR 1983 UMTA SECTION 5 FORMULA APPORTIONMENTS 
OPERATING ASSISTANCE LIMITATIONS (000$) 


FY 82 FY 82 
Tiers I, II & III Tiers I, II 4 III 
80/90/95% TOTAL 
URBANIZED AREA 


Gupta, MebrAShO-TOWBRs cccccccccccccssoescs 2,755 3,061 
Orlando, Florida...seecee. ‘ 2,027 2,252 
Oxnard-Ventura-Thousand Oaks, California. 1,573 . 1,747 
Pensacola, Florida...... pebbssnvsees seab% 879 976 
Peoria, File hsncnn6etesaccnrresdeksaws 1,244 1,360 
Philadelphia, Pennsylvania-New Jersey.... 37,263 46,578 
Phoenix, Arizona.ececees oveeddbeee ecbebheas 5,511 6,888 
Pittsburgh, Pennsylvania....seeeee ocbeans 11,124 13,904 
Portland, Oregon-Washington...ccecessccee 5,154 6,442 
Providence, Rhode Island-Massachusetts... 5,503 6,114 
Raleigh, North Carolina....seeeee bovdrees 847 941 
Richmond, Virginia..... ovdbsebaestst0e%% . 2,242 2,491 
Rochester, New York. .ccccccece ae 3,595 3,994 
Rockford, I1linoisS.....e. veeee¥esee% hinted 1,127 1,252 
Sacreente,. COTTA Os 00 wt ecccsveesiancs 4,066 4,517 
SOTS CORO Clie, Peele 00 inns bosesssscsncs 2,844 3,159 
San Antonio, TexaS..cccccecs 5,349 5,943 
San Bernardino-Riverside, California..... 2,940 3, 266 
Son Didek:. SCOR Gicssacnssinieensces, 10,692 
San Francisco-Oakland, California........ 22,775 28,468 
San dasa Catt Geeet bes ccrcscvecceseisenss . 100 9,672 
San Juan, Puerto RicO..ceeee eeasoevensbese 8,795 10,993 
Sarasota-Bradenton, Florida...ccccccccces 1,078 1,197 
Scranton-Wilkes-Barre, Pennsylvania 2,017 2,241 
Seattle-Everett, Washington. ..ccccccccces 7,227 9,003 
Shreveport, LouiSiana...... eeece 1,223 1,358 
South Bend, Indiana-Michigan..cecccecs sdb 1,305 1,483 
Spokane, Washington. .cecccscccccscccsecees 1,296 1,440 
Springfield-Chicopee-Holyoke, Mass.-Conn. 2,354 ’ 2,615 
St. Louis, Missouri-I]linois...... 11,229 14,036 
St. Patersheras. Pr TGhs vcsccicceessiesans 3,867 4,296 
Syracuse, New York.eeeee covnekweeeewnonas 2,207 2,454 
Tacoma, Washington....e- oseeade wk waieuiinns aia 1,804 2,004 
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FISCAL YEAR 1983 UMTA SECTION 5 FORMULA APPORTIONMENTS 
OPERATING ASSISTANCE LIMITATIONS (000$) 


FY 82 


Tiers I, II & IIl 


URBANIZED AREA 


ee | jevsnéenoane ee 
Toledo, Ohio-Michigan 

Trenton, New Jersey-Pennsylvania....esee> 
Ps UCR Re cbecetecsscescccers seee 
Tulsa, Oklahoma.... 

Washington, D.C.-Maryland- Virginia 

ee Pe POMS © POP TGRs cccccccsscccoens 
Wichita, Kansas.... 

Wilmington, Delaware-New Jersey-Maryland. 
Worcester, Massachusetts 
Youngstown-Warren, Ohio 


ALABAMA 
SPM Denue eh ednscvsvccecesoeces a 
TPT pen ctbeseceeceossoccdccees Kane 
ST ante ebsesccccceccececccoes =~ 
PREUEE PEBabeaheccccccccesccscccsces ee 
(Montgomery)..... 
FIRMED POUED Deh skp cvieccecccccccccencanme 


ALASKA 
(Anchorage). 


ARIZONA 


ARKANSAS 
irere Satth, Ark. <Ok)a. jecccccccccsece 
(Pine Bluff) 


CALIFORNIA 
(Antioch-Pittsburg).. 
(Modesto)...e0e. 
(Salinas).... 
ETE ictus eeecseccescee 
+ So 3 pibneet een pene 
(Santa Rosa). 
(Seaside-Monterey ) 
(Simi Valley).. 
(Stockton) 


80/90/95% 


Zsts0 
2,607 
2,302 
1,928 
1,826 
19,771 
1,922 
1,580 
2,336 
1,349 
2,078 


286 
289 
287 
621 
830 
431 


623 


FY 82 
Tiers I, II & IIl 
TOTAL 


2,483 
2,896 
tsnae 
2,142 
2,028 
24,713 
2,135 
L720 
2,595 
1,498 
2,308 


301 
304 
302 
654 
874 
454 


656 
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FISCAL YEAR 1983 UMTA SECTION 5 FORMULA APPORTIONMENTS 
OPERATING ASSISTANCE LIMITATIONS (000$) 


FY 82 FY 82 
Tiers I, II 4 IIl Tiers I, II & Ill 
80/90/95% TOTAL 
URBANIZED AREA 


COLORADO 
CHOUIGRT bo bcd diiadadecceccnndaces 
(Pueblo) 


CONNECTICUT 

(Betetel acc ccksdbcoscesecesuenesss edie 
(Danbury, Conns=N.¥.)eccccccccessesses 
(Meriden).... seeecseneoebes 
(New Britain)... 

(New London-Norwich)..... ocevccccesoes 
CMOTMATK so nnciktinccccccees 

CTEM OIG Tc vchtthcnceve’s staseneseseend 
(Waterbury ).ccvccccccccccccs coccccccve 


DELAWARE 


DISTRICT OF COLUMBIA 


FLORIDA 

~ (Daytona Beach) 
(Fort Myers) 
(Gainesville). vccccccvecese 
(Lakeland). cvscccccccesese ee 
(Tallahassee) cvs cccoocceese 


GEORGIA 
(Albany )..eee. ive soeesceses eocces 
(Macon) 
CSAVONNEN ) ccc ccccceces 


HAWAII 


IDAHO 
(Boise City)...ee. 
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FISCAL -YEAR 1983 UMTA SECTION 5 FORMULA APPORTIONMENTS 
OPERATING ASSISTANCE LIMITATIONS (000$) 


FY 82 FY 82 
Tiers I, II 4 III Tiers I, II & III 
80/90/95% TOTAL 
URBANIZED AREA 


ILLINOIS 


(Bl oomington-Norman ) 

(Champaign-Urbana) 

(Decatur)...... cae oeeeeeswoneeccoeess ee 
DCC haWerbtsesn6 sods 0s ovens eedhs 
Mth cadddsssetsvcvcesoece oo veyite 
(Springfield) 


INDIANA 
(Anderson) 
Evansville, Ind.-Ky.).. 
Lafayette-West Lafayette). 
(Muncie)...... 
(Terre Haute) 


IOWA 
tt ei scihabedeendeceses saewtee 


(Dubuque, Iowa-I11.)....eeeeeeeees Koweee 
(Sioux City, Iowa-Nebr.- S.D. ) inne ocvse 
(Waterloo). 


KANSAS 
Pc tetindircricsseeesdseeeaeees 


KENTUCKY 
(Lexington-Fayette ) 
POTD Dancectwccvccccee 


LOUISIANA 
(Alexandria) 
DS dk5'kb oss 0vccs eee skcbeiees eat 
(Lake Charles) 
Dna bsseeb acces senecvecescs news 


MAINE 
(Lewiston-Auburn ) 
| Pesdtebenedsee 


MARYLAND 
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FISCAL YEAR 1983 UMTA SECTION 5 FORMULA APPORTIONMENTS 
OPERATING ASSISTANCE LIMITATIONS (000$) 


FY 82 FY 82 
Tiers I, Il & III Tiers I, II & III 
80/90/95% TOTAL 
URBANIZED AREA 


MASSACHUSETTS 
(Brockton) 
CU ee” ee 
(Fitchburg-Leominster).....sseseeees ovne 
(Lowel 1 ) 

(New Bedford) 
(Pittsfield) 


MICHIGAN 
(Battle Creek ) 
OES aaa rrr 
(DRERSON ) oc ccccnscccecctes (haneee anegien 
(KalamaZ00).cccocsccccee dctnaebeasecndead 
(Muskegon-Muskegon Heights).....seeeeee 
PO sicccuad ch achminenaes rere 


MINNESOTA 
(Duluth-Superior, Minn.-Wisc.).....eeees 
(Rochester )....+. poneoseunne 
ees, SEONG BW cccnnes canecexeens éeeddsonnwe 


MISSISSIPPI 
(BiToxt Gulfport)... cscvcscsccesse 


MISSOURI 
(COTMNDIA ec ccccccntcocccevscasevacs aint 
(Springlteld)}.cccceccceces gveeweees seus 
(Se. CRN MiBOnes ic sscnracvctacune 


MONTANA 
(BITTINGS )cccceseccccsece pKenwene or 
(Great Falls). ceocccccccccses cesecoee 


NEBRASKA 
(Lincoln) 


NEVADA . 


NEW HAMPSHIRE 
(Manchester )...ccccccsces (pAdnashroneons 
(Nashua)..cecccesees ceccece cocccccccccone 
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FISCAL YEAR 1983 UMTA SECTION 5 FORMULA APPORTIONMENTS 
OPERATING ASSISTANCE LIMITATIONS (000$) 


FY 82 FY 82 
Tiers I, II & III Tiers I, II & III 
80/90/95% TOTAL 
URBANIZED AREA 


NEW JERSEY 
(Atlantic City).... 
(Vineland-Millville)...... Cveosecveees 


NEW MEXICO 


NEW YORK 
(Binghamton)... 
ESM PR Jacccescsncveces jetecsbenegve da 
PEON BIO Dake wccccccosccsccsccescs 
PRETER OME a cowewscocccccccsccssceses 


NORTH CAROLINA 
(Asheville).... 
(Burlington) 
(Durham)....seeee Mbktkekeeevsrseseeen 
(Gastonia) 
(Greensboro) 
( 


Highpoint)...seee- esccccces TTT TT TTT 
(Wilmington) ; 
(WINSEON=Salem)vocccccccccccccccccccce 


NORTH DAKOTA 
(Fargo-Moorhead, N. Dak.-Minn.)...... 


OHIO 
(Hamilton) 
(Lima).... 
DET UOTE be cccewccesceses peau eeeeweess 
DT OTE icneubsetndbocosoncosbene 
(Steubenville-Weirton, Ohio-W.Va.-Pa). 


OKLAHOMA 
(Lawton) 
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FISCAL YEAR 1983 UMTA SECTION 5 FORMULA APPORTIONMENTS 
OPERATING ASSISTANCE LIMITATIONS (000$) 


FY 82 FY 82 
Tiers I, II & III - Tiers I, II & III 
80/90/95% TOTAL 
URBANIZED AREA 


OREGON 
(Eugene) 
(SHO) cccvccccnctevsaceycdntabab cous 


PENNSYLVANIA 
(Altoona) 
CEPTG Ds davcvcccceeeuecens chaneee cat ee 
(JONRSCOINT) oc cc cdtbcocsccduwaaness “ee 
CRANCREUO Joc vecevcens voetns 
(Reading) 
Ce TT ame POrt ) 0c eScccccncuumbedas woud 
(York) 


PUERTO RICO 
(CORON Te ccdcancavaesesens ovevoces jaws 
(Mayaguez ) 
(PORED ice ce cccug hk neds«seeewenes 


RHODE ISLAND 


SOUTH CAROLINA 
(Spartanburg) 


SOUTH DAKOTA 
(Stove FORTS) cbt usccieun Cosaeees Te 


TENNESSEE 
(Clarksville, Tenn.-Ky.).ccscssceeee 
(Kingsport, Tenn.-Va.)..secccseees ee 


TEXAS 

(ABT 1ENE ic cccccdddeccccvasasane de tao 

(Amartllo).ccces eb cceendendas ena eee 

(Beaumont ) 

(Brownsvtl le). occeccceqcccsds steaKecs 

(Bryan-College Station). 

(Galveston ).cccccccccecsce : ‘ 
(Harlingen-San Benito)...cecccceceees 
aie bboneecannnnan cipal wes 
( 
( 
( 


McAllen-Pharr- Edinburg).ssssesee oenee 
(Midland).... eeeeseeoeeene eeeeeoeneeen? 
* (OdeSSA)cccccccccccosses 
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FISCAL YEAR 1983 UMTA SECTION 5 FORMULA APPORTIONMENTS 
OPERATING ASSISTANCE LIMITATIONS (000$) 


FY 82 FY 82 
Tiers I, II & III Tiers I, II & III 
80/90/95% TOTAL 
URBANIZED AREA 


i Ci vetbiencctdesedeeeeeese 515 542 
Se CTO Des dwbeceveccsrescccecesen 332 349 
(Sherman-Denison)...scccccccecs 243 256 
(Texarkana, TexaS-Ark. )eccccccccececs 280 295 
(Texas City-La Marque)...cccccccceses 380 400 
ch cNOR Cbs pikeuwa nos ckons 335 353 
DP PTRChecehinCRSeSeoadedccevocesene 537 565 
PONTE FOUUS Jove cccvesccccccccccess 477 502 


UTAH 
POTS caw sncccosscccccencetens 660 695 


VERMONT 


VIRGINIA 
ND icv cdbdcccececcepeccossece 
(Petersburg-Colonial Heights)........ 
SDs HOGueeVarsdeesccdeccotcsese 


WASHINGTON 
(Richland-Kennewick )..ccccccccccccees 
TR Tch skh wabeccardcadeccceceesce 


WEST VIRGINIA 
nn G6s Kcbdeedveaucesees 
(Huntington-Ashland, W.Va.-Ky.-Ohio). 
(Parkersburg, W.Va.-Ohio)..cececceees 
(Wheeling, W.Va.-Ohi0). .cccccccesceee 


WISCONSIN 
RR iis Wik nemaedaqeaee ee 
N NodekWeebete cddcaweeseceece 
ee 
(2S Cresse, WIS LaMinn. )..cccccscccces 
Cts che dulebes6eddeceeeeeesecs 
TAs hewWhehsdneweeeceeeeenees 


WYOMING 


[FR Doc. 83-2006 Filed 1-21-83; 8:45 am] 
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3348 
OFFICE OF MANAGEMENT AND 
BUDGET 

[Circular A-122] 


Cost Principles for Nonprofit 
Organizations 


AGENCY: Office of Management and 
Budget. 
ACTION: Notice. 


SUMMARY: This notice offers interested 


parties an opportunity to comment on a 
proposed revision to Circular A-122, 
“Cost Principles for Nonprofit 
Organizations.” The proposed revision 
establishes special provisions for costs 
related to political advocacy. Similar 
revisions are being simultaneously 
proposed for civilian and defense 
contractors through appropriate actions 
by the Department of Defense, NASA 
and GSA, the three agencies with 
authority to issue procurement 
regulations. The purpose of these 
proposals is to ensure that federal tax 
dollars are not used, directly or 
indirectly, for the support of political 
advocacy. 

Over the past 25 years, the volume of 
federal activity conducted through 
grantees and contractors has 
dramatically grown. Sound management 
of federal grants and contracts has 
correspondingly gained in importance. 
The responsibility of the President 
through OMB to improve the 
management of the executive branch of 
government with a view to efficient and 
economical service, and to fulfill other 
statutory and constitutional 
responsibilities, extends to issues of 
grant and contract management no less 
than to issues of direct federal activity. 

In recent years, the problem of the use 
of federal funds for political advocacy 
by grantees and contractors has been 
identified by members of the public, by 
the Comptroller General, and by 
Members of Congress. As many of these 
parties have observed, the diversion to 
political advocacy of federal funds, and 
of equipment procured with and 
personnel compensated by federal 
funds, is an abuse of the system and an 
uneconomical, inefficient and 
inappropriate use of the public's 
resources. Moreover, the commingling of 
federal grant or contract activity with 
private political advocacy creates the 
appearance of federal support for 
particular positions in public debate. 
This appearance can create 
misunderstanding and interfere with the 
neutral, non-ideological administration 
of federally funded programs. 

This proposal is designed to balance 
the First Amendment rights of federal 


grantees and contractors with the 
legitimate governmental interests of 
ensuring that the government does not 
subsidize, directly or indirectly, the 
political advocacy activities of private 
groups or institutions. These 
governmental interests are based on 
concern for protecting the free and 
robust interchange of ideas. 

Americans have the First Amendment 
right both to engage freely in speech and 
political expression, and to refrain from 
speaking, without interference or control 
on the part of the government or its 
agents. Wooley v. Maynard, 430 U.S. 
705, 714 (1977). The proposed revision is 
intended to ensure that the use of 
Federal grants, contracts and other 
agreements by private organizations 
engaging in political advocacy does not 
erode or infringe these constitutional 
rights, or distort the political process by 
encouraging or discouraging certain 
forms of political activity. 

The activities of government in a 
democracy necessarily involve a degree 
of political advocacy, since government 
officials are expected to communicate 
with the people, explain their programs, 
and provide leadership and direction to 
the nation. Thus, Members of Congress 
and their staffs, the President and his 
political appointees, necessarily 
participate in forms of political 
advocacy. However, it is a distortion of 
the market place of ideas for the 
government to use its financial power to 
“tip the electoral process,” Elrod v. 
Burns, 427 U.S. 353, 356 (1976), by 
subsidizing the political advocacy 
activities of private organizations and 
corporations. This proposal will ensure, 
to the extent consistent with the 
communications function of the 
government, that taxpayers are not 
required, directly or indirectly, “to 
contribute to the support of an 
ideological cause [they] may oppose.” 
Abood v. Detroit Board of Education, 
431 U.S. 209, 235-236 (1977). The 
proposal also seeks to avoid the 
appearance that, by awarding Federal 
grants, contracts, or other agreements to 
organizations engaged in politicial 
advocacy on particular sides of public 
issues, the Government has endorsed, 
fostered, or “prescribe[d] [as] orthodox” 
a particular view on such issues, West 
Virginia State Board of Education v. 
Barnette, 319 U.S. 624, 645 (1943). 

The proposed revision would make 
unallowable the cost of political 
advocacy, whether direct or indirect. 
The revision would also make 
unallowable any costs of 
communications equipment, personnel, 
other equipment, meetings or 
conferences, or publications, where such 
cost items are used for political 
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advocacy in whole or in part. The 
revision makes unallowable the costs of 
buildings and office space where 5 
percent or more of the space is devoted 
to political advocacy. When federal 
grant or contract recipients use 
facilities, equipment, or personnel 
funded in part with federal monies for 
political advocacy, they may create the 
appearance of government support for 
their positions. Moreover, if federal 
funds are used to defray the overhead 
costs of organizations engaged in 
political advocacy, it frees up the 
organization’s other funds for use in this 
political activity. 

The principal effect of the revision 
will be that federal grantees and 
contractors that choose to engage in 
political advocacy must separate their 
grant or contract activity from their 
political activity. If they mix the two, 
then they will not receive government 
reimbursement for the jointly allocable 
costs. Contractors or grantees will not 
be permitted to require or induce 
employees paid in part or in whole with 
federal funds to engage in political 
advocacy activities, either as a formal 
part of job responsibilites or on their 
own time. 

The definition of political advocacy 
used in this proposal is derived 
generally from the Internal Revenue 
Code, 26 U.S.C. 4911, defining attempts 
to “influence legislation,” with 
modifications designed to comprise 
direct participation in elections or 
referenda, administrative processes, 
certain judicial processes, and other 
activity of a political advocacy nature. 

These proposed revisions will become 
effective 30 days after final notice in the 
Federal Register. The revisions will 
affect only grants, contracts, and other 
agreements entered into after the 
effective date. Existing grants, contracts, 
and other agreements will not be 
immediately affected. Agency contracts 
and regulations will incorporate these 
provisions to the same extent and in the 
same manner as they do other 
provisions of Circular A-122. 

Violations of these provisions will be 
a basis for cost disallowance, and in 
instances of serious or willful violations, 
may be a basis for debarment or 
suspension. 

Comments should be submitted in 
duplicate to the Financial Management 
Division, Office of Management and 
Budget, Washington, D.C. 20503. All 
comments should be received within 45 
days of this notice. 


FOR FURTHER INFORMATION CONTACT: 
John J. Lordan, Chief, Financial 
Management Branch, Office of 
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Management and Budget, Washington, 
D.C. 20503, (202) 395-6823. 

Issued in Washington, D.C., January 20, 
1983. 


Candice C. Bryant, 
Acting Deputy Associate Director for 
Administration. 


Appendix 


The following questions and answers have 
been prepared by the Office of Management 
and Budget for informational purposes only. 

Question: What is the purpose of these 
revisions? 

Answer: The purpose is to ensure that 
federal contracts and grants are not used to 
support political advocacy either directly or 
indirectly. Thousands of contractors and 
grantees, administering hundreds of billions 
of federal dollars, have had wide latitude to 
engage in political advocacy activities, often 
using the same facilities and personnel paid 
for in part by the taxpayers. The current lack 
of a government-wide policy prohibiting the 
use of federal grant and contract funds for 
political advocacy has been criticized by the 
General Accounting Office. It is unfair to use 
federal tax money to support political causes. 
Nor is it an efficient or economical use of 
public resources to allow funds to be diverted 
from statutory purposes to political 
advocacy. 

A particularly important abuse is that 
many contractors and grantees have been 
able to defray the overhead costs of their 
political advocacy, at public expense, by 
allocating some part of the cost to the 
administration of the contract or grant. Not 
only does this free up the organization's own 
resources for further political activity; it also 
creates the appearance that the government 
is supporting one or another side in a political 
controversy. 

Question: How will the proposals work? 

Answer: The proposals will revise cost 
principles applicable to federal grants, 
contracts (other than competitive, firm fixed 
price contracts), and other agreements. 
Recipients of federal grants, contracts, or 
other agreements will be barred from 
receiving government reimbursement for any 
activities connected with political advocacy 
at the national, state, or local levels. This 
includes membership or dues in trade 
associations or other organizations that have 
political advocacy as a substantial 
organizational purpose. In addition, salary 
costs will be unallowable to recipients who 
either require their employees to pay dues to 
political advocacy organizations or require 
them to engage in political advocacy on the 
job or during non-working hours. Finally, 
government funds will not be permitted to 
pay for facilities in which significant political 
advocacy activities are conducted, thus 
requiring physical separation of such 
activities from those involved in the 
performance of grants and contracts. 

Question: What is an example of how this 
will work? 

Answer: Take the example ofa defense 
contractor which uses a corporate aircraft for 
oversight and management of a federal 
contract. If the contractor chooses to use the 
aircraft also for lobbying or other political 


activities—such as transporting corporate 
officials to discussions with Congressmen— 
then under the principles proposed by the 
Defense Department, the contractor cannot 
include the cost of the aircraft or of any use 
of the aircraft as part of overhead costs 
allocated in part to the contract. 

As an example in the non-profit area, take 
an organization which receives a federal 
grant to promote better health services for 
low-income individuals, which decides to 
organize a political rally to promote more 
federal funding for medical programs. The 
organization could not be reimbursed for any 
portion of the salaries of individuals engaged 
in organizing the political rally or for any 
portion of other overhead costs (office 
machines, printing facilities, etc.) if the same 
overhead items were used for the rally. The 
organization would be free to hold the rally— 
but it would do so at its own expense, and 
without using people, facilities or resources 
partially funded by the Federal Government. 

Question: How is it possible to define 
“political advocacy”? 

Answer: The concept of political advocacy, 
or “influencing legislation,” is used in the 
Internal Revenue Code restrictions on tax- 
exempt organizations. The Internal Revenue 
Code definition of “influencing legislation” is 
employed in this proposal, with several 
modifications to take account of changes in 
political practices (e.g., development of 
political action committees), Supreme Court 
developments (e.g., decisions declaring 
certain forms of litigation to be political 
expression), and shifts in the decisionmaking 
process (e.g., the growth of administrative 
agencies and referenda as means of political 
decisionmaking). 

In particular, the scope of the Code 
definition (“influencing legislation”) has been 
expanded to cover “governmental decisions” 
in general. Thus, for example, the Internal 
Revenue Code defines the term “influencing 
legislation” as including “any attempt to 
influence any legislation through an attempt 
to affect the opinions of the general public or 
any segment thereof.” The proposed revision 
to Circular A-122, correspondingly, defines 
“political advocacy” as including “attempting 
to influence governmental decisions through 
an attempt to affect the opinions of the 
general public or any segment thereof.” The 
body of experience in interpreting the 
Internal Revenue Code provision, as 
appropriately modified, is expected to aid in 
the interpretation of the proposed revisions. 

The proposals thus include as:“‘political 
advocacy” direct participation in elections or 
referenda by means of contributions, 
endorsement, publicity, administration of 
political action committees, or similar 
activity; contributions to political advocacy 
organizations; attempting to influence 
government policy made through the 
regulatory process as well as the legislative 
process; and attempts to influence 
government policy through litigation as an 
amicus curiae, on behalf of the members of 
the organization, or on behalf of another 
party. In addition, several categories of 
activity excluded from the Code definition of 
“influencing legislation” (e.g., 
communications with organization members 
on political topics and lobbying with respect 
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to the organization’s own interest) have been 
included in the proposal’s definition, to 
ensure that such activities are not conducted 
at the expense of the public. 

Question: What is the penalty for violating 
these provisions? 

Answer: Cost recovery, and in instances of 
serious or willful violations, suspension or 
debarment from federal grants or contracts. 

Question: How does this proposal affect 
the First Amendment right of freedom of 
speech? 

Answer: This proposal will promote the 
First Amendment value that a person can 
freely speak, or refrain from speaking, on 
political matters. The Supreme Court has 
recognized constitutional problems with 
requirements on a person “to contribute to 
the support of an ideological cause he may 
oppose.” Abood v. Detroit Board of 
Education, 431 U.S. 209, 235-236 (1977). 
Although government in a democracy 
necessarily involves some degree of political 
advocacy because of the need to 
communicate with citizens, taxpayers cannot 
rightly be required to support the political 
advocacy of private organizations and 
corporations through federal grants and 
contracts. 

Moreover, the freedom of First Amendment 
political advocacy is jeopardized when the 
views of particular groups are financed by 
the government. The use of federal grants or 
contracts for the support of one side in a 
political debate, like the use of political 
patronage for the support of a political party, 
can injure the “free functioning of the 
electoral process.” Elrod v. Burns, 427 U.S. 
353, 356 (1976). In the marketplace of ideas, 
where differing political opinions compete for 
public acceptance, the government should not 
be in the position of subsidizing the 
expression of views of particular 
organizations or corporations, as to defense 
or domestic policy. Nor should the 
government create the appearance of official 
support for the political advocacy of its 
grantees or contractors. 

Question: Does this proposal infringe the 
First Amendment rights of recipient 
organizations? 

Answer: No. Recipients remain free to 
engage in political advocacy on any side of 
any issue. The proposals merely ensure that 
organizations engage in political advocacy at 
their own expense—not the public's. If an 
organization chooses to exercise its First 
Amendment rights, it is only fair that it keep 
those political activities separate from its 
work at the expense of the public. It should 
not expect to have its political advocacy 
subsidized, or to be able to put facilities 
purchased in part by tax dollars to political 
use. Like federal agencies and employees, 
federal grantees and contractors are 
“expected to. . . execute the programs of the 
Government without bias or favoritism for or 
against any political party or group or the 
members thereof.” CSC v. National 
Association of Letter Carriers, 413 U.S. 548, 
565 (1973). Federal grant and contract activity 
will be more efficiently and fairly performed 
if it is not mixed with advocacy activities on 
one or the other side of political debate. 





Question: Will these proposals prevent 
corporations or other organizations from 
lobbying in Congress or the agencies for 
grants or contracts? 

Answers: No—but they will do it at their 
own expense, not the public's. 

Question: Will organizations engaged in 
political advocacy be eligible to receive 
federal grants and contracts? 

Answer: Absolutely. hi a memorandum 
dated April 26, 1982, the Director of OMB 
made clear that: 

“The Administration will continue to 
award grants and contracts to those parties 
who are most effective in fulfilling statutory 
purposes [and that] political advocacy groups 
may continue to receive grant and contract 
awards.” 

This policy will continue in effect, and just 
as agencies will be forbidden to award grants 
and contracts because of the political views 
of applicant groups, they will also be 
forbidden from discriminating against 
“parties most effective in fulfilling statutory 
purposes.” 

Question: What will be the practical effect 
on organizations that engage in political 
advocacy? 

Answer: Federal grantees and contractors 
that choose to engage in political advocacy 
will need to separate their grant or contract 
activity from their political activity. If they 
mix the two, then they will not receive 
government reimbursement for the joint 
costs. 

Question: What will be the effect on the 
employees of contractors and grantees? 

Answer: Employees whose salary is paid in 
part with federal funds may not be required 
or induced to engage in political advocacy, 
either as a part of the job or on their own 
time. Nor may they be required to join or pay 
dues to an organization involved in 
substantial political advocacy. This will 
ensure that federal funds are not used to hire 
political armies or to generate political 
membership support—practices analogous to 
these held unconstitutional in Elrod v. Burns, 
427 U.S. 347 (1976). Of course, individual 
employees remain free to engage in political 
advocacy on their own it they wish to do so. 

Question: To what organizations do the 
proposals apply? 

Answer: The proposed revision to OMB 
Circular A-122 will apply to all non-profit 
organizations receiving federal grants, 
contracts, or other agreements. Similar 
proposals are being applied by the 
Department of Defense, NASA, and the 
General Services Administration to civilian 
and defense contractors. The proposed 
revisions will apply to grants, contracts, and 
other agreements entered into after the 
effective date of the revisions. Existing 
grants, contracts, and other agreements will 
not be affected. 


Question: Will these proposals interfere 
with organizations due process rights to 


defend their interests in court? 

Answer: No. So long as an organization 
appears in court on its own behalf, litigation 
is not defined as political advocacy. 
However, when an organization goes into 
court to represent others, or to support the 
claim of others, such attempts to influence 
policy through the judicial process are a form 
of political advocacy, as the Supreme Court 
has held. NAACP v. Button, 371 U.S. 415, 429 
(1963); In re Primus, 436 U.S. 412, 428 (1978). 
Such activities should not be supported by 
federal grant or contract money, unless the 
grant or contract was made expressly for that 
purpose. Attorneys fee award statutes are not 
affected by these proposals. 

Question: Will these proposals make it 
more difficult for the federal government to 
reward its political supporters? 

Answer: Yes. Currently, the federal 
government may be able to reward its 
supporters, and punish its opponents, by 
granting or denying federal grants to 
organizations engaged in political advocacy. 
By making such awards to a friendly 
organization the government assumes a 
portion of that organization's overhead costs, 
and thus supports the organizations political 
activities. In this way, the govenment can 
influence the political process by inducing 
recipients of federal funds to conform their 
behavior to the governments desires. This 
was one of the dangers of the political spoils 
system recognized by the Supreme Court in 
Elrod v. Burns, 427 U.S. 347, 355-356 (1976). 
These proposals will help make the process 
neutral again, by eliminating the “political 
spoils” aspect of the government funding 
process. 

Question: Will these proposals solve the 
whole problem of federal tax money being 
used to support political advocacy? 

Answer: No, but they make a major step in 
the right direction. Congress and the agencies 
must continue to be vigilant to ensure that 
grants and contracts are not awarded for 
purposes that involve political advocacy. 


Circular A-122—Cost Principles for 
Nonprofit Organizations 


Circular A-122 is revised by 
modifying Attachment B as follows: 

1. Insert a new paragraph “B 33 
Political Advocacy.” 

a. The cost of activities constituting 
political advocacy are unallowable. 

b. Political advocacy is any activity 
that includes: 

(1) Attempting to influence the 
outcome of any Federal, State, or local 
election, referendum, initiative, or 
similar procedure, through contributions, 
endorsements, publicity, or similar 
activity; 

(2) Establishing, administering, 
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contributing to, or paying the expenses 
of a political action committee, either 
directly or indirectly; 

(3) Attempting to influence 
governmental decisions through an 
attempt to affect the opinions of the 
general public or any segment thereof; 

(4) Attempting to influence 
governmental decisions through 
communications with any member or 
employee of a legislative body, or with 
any government official or employee 
who may participate in the 
decisionmaking process; 

(5) Participating in or contributing to 
the expenses of litigation other than 
litigation in which the organization is a 
party with standing to sue or defend on 
its own behalf; or 

(6) Contributing money, services, or 
any other thing of value, as dues or 
otherwise, to an organization that has 
political advocacy as a substantial 
organizational purpose, or that spends 
$100,000 or more per year on activities 
constituting political advocacy. 

c. Political advocacy does not include 
the following activities: 

(1) Making available the results of 
nonpartisan analysis, study, or research, 
the distribution of which is not primarily 
designed to influence the outcome of 
any Federal, State, or local election, 
referendum, initiative, or similar 
procedure, or any governmental 
decision; 

(2) Providing technical advice or 
assistance to a governmental body or to 
a committee or other subdivision thereof 
in response to a written request by such 
body or subdivision; 

(3) Participating in litigation on behalf 
of other persons, if the organization has 
received a Federal, State, or local grant, 
contract, or other agreement for the 
express purpose of doing so; 

(4) Applying or making a bid in 
connection with a grant, contract, 
unsolicited proposal, or other 
agreement, or providing information in 
connection with such application at the 
request of the government agency 
awarding the grant, contract, or other 
agreement; or 

(5) Engaging in activities specifically 
required by law. 

d. An organization has political 
advocacy as a “substantial 
organizational purpose” if: 

(1) The organization's solicitations for 
membership or contributions 
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acknowledge that the organization 
engages in activities constituting 
political advocacy; or 

(2) Twenty percent (20%) or more of 
the organization's annual expenditures, 
other than those incurred in connection 
with Federal, State or local grants, 
contracts, or other agreements, or 
incurred in connection with political 
advocacy. 


e. The term, “governmental decisions” 


includes: 

(1) The introduction, passage 
amendment, defeat, signing, or veto of 
legislation, appropriations, resolutions, 
or constitutional amendments at the 
Federal, State, or local level; . 

(2) Any rulemakings, guidelines, 
policy statements or other 
administrative decisions of general 
applicability and future effect; or 


(3) Any licensing, grant, ratemaking, 
formal adjudication or informal 
adjudication, other than actions or 
decisions related to the administration 
of the specific grant, contract, or 
agreement involved. 

f. Notwithstanding the provisions of 
other cost principles in this circular: 

(1) Salary costs of individuals are 
unallowable if: 

(a) The work of such individuals 
includes activities constituting political 
advocacy, other than activities that are 
both ministerial and non-material; or 

(b) The organization has required or 
induced such individuals to join or pay 
dues to an organization, other than a 
labor union, that has political advocacy 
as a substantial organizational purpose, 
or to engage in political advocacy during 
non-working hours. 


(2) The following costs are 
unallowable: 

(a) Building or office space in which 
more than 5% of the usable space 
occupied by the organization or an 
affiliated organization is devoted to 
activities constituting political 
advocacy; 

(b) Items of equipment or other items 
used in part for political advocacy; 

(c) Meetings and conferences devoted 
in any part to political advocacy; 

(d) Publication and printing allocable 
in part to political advocacy; and 

(e) Membership in an organization 
that has political advocacy as a 
substantial organizational purpose, or 
that spends $100,000 or more per year in 
connection with political advocacy. 

2. Renumber subsequent paragraphs. 


{FR Doc. 83-2031 Filed 1-21-83; 1:28 pm] 
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